Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


% 


HARVARD  LAW  LIBRARY 


R«*«iJAN  U  1922 


I  -s 


(i 


' 


r. 


1 
I 

■ 

T 


li.  .; 


r.     .'» 


't: 


'^; 


■:::6 

'■■ra 

■     : 

"rg.fi 


1 


WISCONSIN  REPORTS  C  / 

173 


CASES  DETERMINED 


IN   THE 


SUPREME  COURT 


OP 

WISCONSIN 


November  16,  1920— April  5,  1921 


FREDERICK  W.  ARTHUR 

Reporter 


PUBLISHERS 

GEO.  BANTA  PUBLISHING  COMPANY 

MENASHA,  WIS. 

1921 


i 


Copyright,  1921 

BY 

THE  STATE  OF  WISCONSIN 


JA^!   > 


JUSTICES 

OP  THE 

SUPREME  COURT  OF  WISCONSIN 

DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME 


ROBERT  G.  SIEBECKER,  Chief  Justice 

JAMES  C.  KERWIN 

AAD  J.  VINJE 

MARVIN  B.  ROSENBERRY 

FRANZ  C.  ESCHWEILER 

WALTER  C  OWEN 

BURR  W.  JONES 


rjoHN  J.  Blaine 
Attorney  General    -        -        -       -|       <to  January  3. 1921) 

William  J.  Morgan 

(From  January  3,  1921) 

Clerk      -----  Arthur  A.  McLeod 


MEMORANDA. 

Mr.  Justice  Kerwin  took  no  part  in  the  decision  of  the  cases 
reported  in  this  volume  except  those  appearing  on  pages  29-32, 
137-140,  184-190,  447-460. 

Mr.  Justice  Eschweiler  took  no  part  in  the  decision  of  the  cases 
reported  in  this  volume  on  pages  1-19,  29-37,  53-56,  65-83,  128-168, 
400-460,  509-512,  559-560,  596-599. 


ERRATUM. 

Vol.  172. 
Page  ^7^  line  7  from  bottom.    For  Reversed,  read  Affirmed. 
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by  widow  of  right  to  compensation:  Industrial  commis- 
sion: Failure  to  make  findings  as  to  immaterial  facts: 
Effect. 

Milwaukee,  City  of,  v.  Becker /dp 

Street  railways!  Ordinance  prohibiting  deviation  of  street 
car  from  route:  Emergency:  Delay  at  railroad  crossing. 

Milwaukee,  City  of,  Milwaukee  E.  R.  &  L.  Co.  v j^p 

Milwaukee,  City  of,  v.  Milwaukee  E.  R.  &  L.  Co 400 

Street  railways :  Distinction  between  street  and  interurban 
railways;  Jurisdiction  of  courts:  Questions  relating  to 
franchises:  Unlawful  use  of  city  streets:  Injunction 
at  reqticst  of  city :  Estoppel :  Use  of  streets  without  fran- 
chise: Continuing  trespass:  Prescription:  Eminent 
domain :  Compensation  to  adjoining  owners :  Highways : 
Purpose  of  dedication. 
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Milwaukee,  City  of,  Padden  v 284 

Milwaukee  Basket  Co.  v,  Wiecki 391 

Workmen's  compensation :  Parents  as  dependents  of  minor 
child:  Presumption:  Burden  of  proof:  Measure  of  de- 
pendency: Method  of  ascertainment:  Contributions  of 
minor  to  family  earnings. 

Milwaukee  C.  S.  Co,,  Jacob  E.  Decker  &  Sons  v 87 

Milwaukee  E,  R.  &  L.  Co.,  Fisher  v ^1 

Milwaukee  E.  R.  &  L.  Co.  v.  City  of  Milwaukee 32^ 

Electricity:  Ordinance  requiring  free  electricity  for  city: 
Validity:  Effect  of  public  utilities  act:  Estoppel:  Con- 
stitutional law :  Debt  incurred  by  municipality :  Provision 
for  retirement:  Depreciation:  Milwaukee  city  charter: 
Contracts  of  city:  Validity. 

Milwaukee  E.  R.  &  L.  Co.,  City  of  Mihvaukee  v 400 

Mihvaukee  E.  R.  &  L,  Co.,  Moody  v 65 

Milwaukee  L.,  H.  &  T.  Co.,  State  ex  rel.  West  Allis  v. .  225 

Mineral  Point,  Tozvn  of,  v.  City  of  Mineral  Point 3$$ 

Taxation:  Review  of  action  of  assessing  bodies:  Juris- 
diction of  courts:  Allocation  of  income  taxes  between 
municipalities:  Review:  Recovery  of  amount  allocated 
to  municipality:   Procedure. 

Molter  V.  Spencer 38 

Landlord  and  tenant :  Tenancy  from  month  to  month :  How 
terminated:    Notice  to  quit:    "Month's  notice." 

Moody  V.  Milwaukee  E.  R.  &  L.  Co 65 

Street  railways:  Collision  with  automobile:  Gross  negli- 
gence: Contributory  negligence:  Question  for  jury: 
Appeal :  Reinstatement  of  special  verdict :  Motion  for  new 
trid:   Disposition  of  case. 

Muchlinski  v.  Chicago,  Milwaukee  &  St.  Paul  R.  Co. . .   442 
Railroads:  Injury  to  licensee:  Negligence. 

Mueller  &  Son  Co.  v,  GotJtard /j5 

Workmen's  compensation:  Treble  damages  to  injured  mi- 
nor: Misrepresentation  as  to  age:  Constitutional  law: 
Child  working  without  permit. 

Murphy,  Matuschka  v 484 

National  Fisheries  Co.,  Wiedner  v ^^^ 
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National  Surety  Co,,  Dempsey  v 296 

Neelen  v.  Wells  Building  Co.  {Estate  of  Miller) 322 

Northwestern  Mutual  Life  Ins,  Co,  v.  State up 

Insurance:  Mutual  life  insurance  companies:  Loans  to 
policy-holders:  Interest  as  taxable  income:  Taxation: 
Pleading:   Allegations  admitted  by  demurrer. 

Northzvestern  Mutual  Life  his,  Co,  v.  State 126 

O^Brien,  Will  of:  Duggan  v,  O'Brien ^j 

Wills:  Construction:  Vesting  of  title:  Legacies  to  be  paid 
in  future:  Death  of  legatee. 

Oconto  Co,,  Dieck  v 156 

Ogden  Shoe  Co.,  Samuel  Meyers,  Inc,  v j/7 

Ogodziski  v.  Gara 3/1 

Assault  and  battery:  Interruption  of  religious  service: 
Question  for  jury:  Removal  of  persons  claimed  to  be 
causing  disturbance:  Use  of  excessive  force:  Burden  of 
proof  as  to  degree  of  force  used:  Evidence:  Wealth  of 
defendants :  Punitive  damages :  Testimony  of  physician  as 
to  patient's  history  of  ailment :  Curing  error  committed  in 
trial:  Prejudicial  remarks  of  counsel. 

Ogodziski  v.  Gara j<?o 

Assault  and  battery :  Damages :  Punitive  damages  in  actions 
to  enforce  a  joint  liability :  Instructions. 

Olinger,  Toy  v -?77 

Order  of  United  Commercial  Travelers,  Dreher  v j/j 

Padden  v.  City  of  Milwaukee 284 

Municipal  corporations:  Highways:  Insufficiency:  Test  of 
liability :   Slight  obstruction  in  sidewalk. 

Patrick,  Van  Camp  v i 

Pautsch,  State  ex  reL,.v,  Lindemann 412 

Payne,  Klosky  v 600 

Pelkey,  Booker  v 24 

Perkins  v,  Perkins 421 

Adverse  possession:  Presumption  from  continued  occu- 
pancy: Possession  by  second  husband  of  lands  of  widow 
and  her  children :  Notice  of  adverse  claim :  Recording  tax 
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deed  as  notice :  Limitation  of  action  on  tax  deed :  Posses- 
sion of  one  cotenant:  Recovery  for  improvements: 
Taxes :    Estoppel. 

Phillip  Gross  Realty  Co.,  Welter  v 447 

Pietrass7i*ic^  v.  Pietraszivies 5^J 

Executors  and  administrators :  Right  to  possession  of  assets 
of  estate:  Jurisdiction  of  circuit  court  over  estates:  De- 
scent :  Title  to  personalty. 

Pietsch  V,  Sangor s^^ 

Mechanics*  liens :  Waiver  by  taking  note :  Discharge  of  lien : 
Evidence. 

Pinkerton  v.  Biiech 4$ 3 

Detectives:  Regulation  by  legislature:  Constitutional  law: 
Licenses:  Determination  of  competency  and  integrity 
of  applicants:  Requirement  that  police  authorities  ap- 
prove application:  Review:  Injunction  against  arrest 
under  void  statute. 

Pinter  v.  IVenzel 84 

Negligence:  Filling  gasoline  tank  at  supply  station:  Ex- 
plosion: Burden  of  proof. 

Polehitske  v.  John  Week  Lumber  Co 50^ 

Trespass:  Logs  carried  by  flood:  Deposit  on  lands  of 
another:  Recovery:  Entry:  Damages:  Evidence:  Prior 
settlements:    Nominal  damages. 

Porter  v.  Industrial  Commission 267 

Workmen's  compensation:  Findings  of  industrial  commis- 
sion: Inferential  facts  found:  Weight  on  review:  Juris- 
diction of  industrial  commission:  Award  obtained  bv 
fraud. 

Preble,  Zeininger  v 24 ^ 

Racine  Auto  Tire  Co.  v.  Hansen 118 

Appeal  and  error:    Affirmance  by  divided  court. 

Reed,  First  National  Bank  of  Torvner  v 4^^ 

Reed,  Guardianship  of 628 

Spendthrifts:  Idleness  and  intemperance:  Appointment  of 
guardian  by  county  court:  Trial  on  appeal  to  circuit 
court :   Evidence. 

Reinberger,  Florsheim  v 1^0 
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Reiss  V.  Utter  (Estate  of  Utter) r8o 

Reitcr  z\  Grober : 493 

Automobiles :  Negligence  of  driver  as  imputed  to  occupants : 
Liability  for  negligence  of  driver. 

Rumph,  Fisher  v 57 

Rtiske,  Ktinitz  v 6jp 

Samuel  Meyers,  Ine.,  7\  Ogden  Shoe  Co j?/"/ 

Assignments:  Test  of  assignability:  Actions  for  deceit: 
Contracts  made  by  promoters  of  corporation:  Leases: 
Adoption  by  corporation :  Estoppel  to  deny  existence  of 
corporation :  Judgment :  Correction  of  clerical  error. 

Sangor,  Pietsch  v 50/ 

* 

Saveland,  Will  of 328 

Appeal  and  error:    Affirmance  by  divided  court. 

Schuap  V.  Wolf J5  f 

Statute  of  frauds :  Sale  of  standing  timber:  Modification  of 
written  contract  by  oral  agreement. 

Schelk,  Town  of  Stephenson  v 2^1 

Scfienning  v.  Devere  &  Schloegel  Lumber  Co 20 

Sales:  Transfer  of  title:  Goods  sold  f.  o.  b.  cars:  Un- 
reasonable delay  in  shipping  instructions  by  buyer: 
Destruction  of  goods :  Delay  of  seller  in  presenting  claim. 

Scheuer  &  Tiegs,  Inc.,  v.  Benedict 241 

Landlord  and  tenant:  Tenancy  from  month  to  month: 
Termination:  Notice  to  quit:  When  term  ends. 

Schmidt,  First  Wisconsin  Trust  Co.  zf 4// 

Schmudlach  i\   Danner f^T^ 

Animals:  Trespass  by  cattle:  Failure  to  maintain  lawful 
fence:    Wilful  trespass. 

Smith  V.  Yellozu  Cab  Co jj 

Master  and  servant:  Servant  exceeding  instructions  of 
master:  Respondeat  superior:  Evidence:  Reports  in 
preparation  for  trial :  Trial :  Persistence  in  showing  de- 
fendant had  liability  insurance:  Excessive  damages: 
Appeal. 
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Somnicrfeld  v.  Chicago ,  North  Shore  &  M,  R,  R rp/ 

Carriers :  Interurban  railroads : .  Negligence :  Res  ipsa  loq- 
uitur: Passenger  injured  by  breaking  of  window. 

South  Side  Malleable  Casting  Co.,  Stowell  Co,  v 2i6 

Spencer,  Molter  v ^8 

State  V.  B 608 

Criminal  law:  When  jeopardy  attaches:  Waiver  by  plea: 
Withdrawal  of  count  from  jury:  Implied  acquittal: 
Waiver  of  jeopardy  by  reversal  on  review  by  accused: 
Review  by  state:  Extent  of  waiver:  Affirmance  on  de- 
fendant's writ:  Information  charging  rape:  Adultery 
as  a  lesser  offense. 

State,  Fink  v 264 

State,  Mainville  v 12 

State,  Northzvestern  Mutual  Life  Ins.  Co,  v up 

State,  Northwestern  Mutual  Life  Ins.  Co,  v 126 

State  ex  rel.  Blaine  v,  Fairchild 411 

State  ex  rel.  Dempsey  v.  Werra  Aluminum  F.  Co 6$t 

Corporations:  Right  of  stockholder  to  inspect  books:  Mo- 
tive :  Mandamus  to  enforce  right. 

State  ex  rel.  Gillen  v,  Braman 5pd 

Municipal  corporations:  Special  charter  of  Milwaukee: 
General  statute  not  contravening:  Failure  of  common 
council  to  confirm  appointees :  Successive  appointments : 
Eligibility  of  officers. 

State  ex  rel.  Hemmy  v.  Miller 412 

Corporations:  Election  of  officers:  Eligibility:  Nonresident 
officers :  Proxies :  Lack  of  documentary  stamps :  Validity : 
Receipt  by  election  officials :  Liability :  Rehearing  on  mo- 
tion of  court. 

State  ex  rel.  Pautsch  v.  Lindemann 412 

State  ex  rel.  West  Allis  v.  Milwaukee  L.,  H.  &  T,  Co. . .   225 

Eminent  domain:  Removal  of  interurban  railway  tracks 
from  private  way  to  street :  Liability  to  abutting  owners : 
Power  of  municipality  to  compel  removal. 

Stephenson,  Toum  of,  v.  Schelk 2^1 

Workmen's  compensation:  Construction  of  statute:  Negoti- 
ations with  tortfeasor  as  waiver  of  compensation  from 
employer. 

Stodola,  Kovnesky  v 2^ 
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Stozvell  Co.  V.  South  Side  Malleable  Casting  Co 216 

Sales:  Evidence:  Use  of  goods:  Burden  of  proving  un- 
merchantableness  of  goods :  Appeal :  Failure  of  defend- 
ant to  request  opening  and  closing  argument. 

Toy,  Matidarin  Co.  z' 461 

Toy  V,  Olinger -?// 

Landlord  and  tenant:  Constructive  eviction:  Disturbance 
created  by  other  tenants:  Noxious  odors:  Continued 
occupancy. 

Tullgren  v,  Kargcr 288 

Contracts:  Action  to  recover  architect's  fees:  Evidence: 
Judicial  knowledge  of  value  of  services:  Offer  of  judg- 
ment:  Form:   Offer  as  part  of  answer:   Effect. 

United  Commercial  Travelers,  Drchcr  v //j 

Utter,  Estate  of:  Reiss  z\  Utter t8o 

Executors:  Claim  against  estate:  Evidence:  Degree  of 
proof  required :  Instructions. 

Van  Camp  v,  Patrick i 

Specific  performance:  Contract  to  convey  land:  Death  of 
vendor:  Deed  from  heir:  Form. 

PVebb  V.  Call  Publishing  Co 45 

Libel  and  slander :  Retraction  as  affecting  actual  damages : 
New  trial:  Excessive  damages:  Appeal:  Part  of  order 
not  appealed  from. 

Week  Lumber  Co,,  Polebitzke  v ^09 

Weller  v,  Phillip  Gross  Realty  Co 44"/ 

Brokers:  Performance  of  contract:  When  commission  is 
earned:  Contract  of  sale  not  consummated:  Statement 
by  owner  as  to  commission :  Waiver  of  performance  by 
broker:  Estoppel:  Unauthorized  act  of  broker:  Effect 
on  commission. 

Wells  Building  Co,,  Neelen  v j^^ 

Wendorf  v.  Director  General  of  Railroads 55 

Railroads :  Negligence :  Licensees :  Child  playing  on  cars : 
Absence  of  cattle-guards:  Standing  train  as  attractive 
nuisance. 
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Wenzel,  Pinter  v 84 

Wcrra  Aluminum  F.  Co.,  State  ex  rel.  Dempsey  v dj  J 

West  Allis,  Johnston  v 46^ 

IV est  Allis,  State  ex  rel.,  v.  Milwaukee  L.,  H.  &  T.  Co.  225 

Westenherg  v.  Bhend 137 

Breach  of  marriage  promise:  Settlement  by  giving  note: 
Consideration:  Duress:  Special  verdict:  Inconsistency: 
Findings  which  are  merely  conclusions  of  law :  Effect. 

IViecki,  Milwaukee  Basket  Co.  v jp/ 

VViedner  v.  National  Fisheries  Co 55P 

Frauds,  statute  of:  Sales:  Part  performance:  Telegrams 
between  offerer  and  his  agent:  Sufficiency. 

Wisconsin-Minnesota  Light  &  Power  Co.  v.  Johnson. .   398 

Workmen's  compensation:  Parents  as  dependents  of  adult 
child. 

Wisconsin  State  Register  Co.  v.  Industrial  Comm 267 

Wisconsin  Trust  Co.  v.  Milcy  {Will  of  Barrett) j/j 

Wolf,  Schaap  v 55  r 

Women's  Catholic  Order  of  Foresters  v.  Krivitz 247 

Interpleader:  Several  claimants  to  insurance  benefits: 
Deduction  of  attorney's  fees  and  costs  from  proceeds  of 
policy:    Appeal:   Effect  of  consenting  to  order. 

Wood  V.  Coleman ^^4 

Deeds :  Undue  influence :  Evidence :  Appeal :  Exceptions 
not  considered. 

Yellow  Cab  Co.,  Smith  v.. . : jj 

Zeininger  v.  Preble 24 j 

Landlord  and  tenant:  Landlord's  duty  to  keep  buildings 
safe:   Injury  to  tenant:   Evidence. 
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Via,  sees.    16,    18,    18a, 

20-22  -  -  331,350 
Via,  sec.  22  -  -  343, 351 
XX,    "     14    -        -      596.599 

Revised  Statutes  of  1849. 
Ch.  149,  sec.    6     -        -        -    620 

Revised  Statutes  of  1858. 
Ch.  139,  sec.  34     -        -        -    620 

Revised  Statutes  of  1878. 
Sections  1675,  1676       .        .      95 
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Sec,  Page. 

30.07 512 

48.01,  sub.  (1)  (a),  (4)  571, 

573,  574 

925—38*        -        -        -  596-599 

925—52,  sub.  (31),  (51)  226.230 

925— 171a      -        -        -  598,5^ 

1087wi— 10      -       -        -  -    359 

1087w— 10,  sub.  3           -  -    360 

lQS7m^l7      '        -        -  355,360 

1087m— 20,  sub.  1           -  -    359 

1087f»— 22      -        -        -  355,360 

1087m— 22,  sub.  (1),  (2)  -    359 

1087m— 22,  " 

1187 

1190 
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1339 

1391 

1636— 12m       - 

1636-49 

1636—496,  sub.  1   - 

1675—1 

1675—51 

1676-15,  1676—25 

1676-29 

1684/— 22.  sub.  (2) 

1684/— 45 

1684^-45,  sub.  2    - 

1684/— 49 

1684/— 69 

1757 

17806      - 

1789 


(6)  355,358.361-2 

422, 429, 430, 432 

-     422, 430 

-       284, 285, 287 

513,  516 


1797m— 1  to  1797w— 109 
1797m— 79,  sub.  2 
1797m— 87      - 


-  433, 435 

-  232, 234 

-  231,234 

87,95 

-  539. 542 

-  539, 542 

-  539. 542 

20,23 

-  383 

-  386, 389 
382,  386, 387 

-  553 
651.653-655 

-  335 
81 


1797m-89 

1797m— 91 

m7t—2 

1810 

1863 

2024— 28« 

2024—77; 

2024— 77rr 

202A—77rr,  sub.  (1) 

2039 

2183        -        -        - 

2275 

2302 

2304 

2307 


-  338 

-  347 
329. 338 

-  329,337 

-  330,339 

-  329,338 
53,56 

-  337 

-  568 
74,  79. 80.  564.  569,  570 

564,  568,  570 

-  568 

-  637, 638 
38.40 

-  469 


150,152.351-353 

-   306, 309 

-   160. 273. 276 
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2316c  -  -  -  -  540,549 
2345  -  -  -  -  645,648 
2394—3  to  2394—31  -  255,260 
2394—7  -  -  -  -  267 
2394—7,  sub.  (4)  -  -  -  269 
2394—9.  "   (4)  (c)  -  391,392, 

394,  398, 399 
2394—15  -  -  -  267,271 
2394—19  -  -  -  -  132 
2394—19,  sub.  1  -  -  133,269 
2394—24.  "  2  -  -  109.115 
2394—25  -  -  -  -  251 
2394—25.  sub,  (1)  -  -  255 
2394—25,  "  2  -  251,255.260 
2394—25  to  2394—31  -  -  260 
2394—27,  sub.  1  -  -  109,115 
2394—41  to  2394—71  -  -  246 
2394—41.  sub.  (12)  -  243-245 
2394—48  -  -  -  243,245 
2610  .  -  -  -  57,60-63 
2623.  2625   -   -   -   366, 369 

2656a 60 

2789   -   -   -   -   289,295 

2892 295 

2898 133 

2927  -  -  -  -  318.321 
3049a  -  -  -  296,299,300 
3072m  -  -  -  -  579,582 
3087  -  .  -  -  422,432 
3096,  3097  -  -  -  422,431 
3501  -  -  -  -  -  1,3 
3810.  3811  -  -  -  524.530 
3914  -  -  -  196,204,205 
3918   -   -    -   -   196.205 

4068 36 

4194 95 

4256a  -  -  -  -  9.46,50 
4374a  ...  -  13,19 
4376,  4377   -    -   -    13. 19 

4425 95 

4645a  -  608,609.614.615.619 
4696   .   -   -   -    13,19 

4713 619 

4719  -  -  -  -  609,620 
4724a  608, 609.  613-15, 618, 619,628 
4724a.  sub.  (1)  to  (3)  -  -  613 
4724a.  "   (6)   -    -   619.627 

4865 370 

4971,  sub.  (10)  -  -  -  40 
4971.  "   (24)   ...   41 
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TEXT-BOOKS  CITED. 


2  Alexander,  Wills,  §  666    -    316 

Beach,     Contributory     Negli- 
Rence  (2d  ed.)  §  110  -        -    497 

Bentham,  Rationale  of  Judi- 
cial  Evidence     -        -        -     182 

1   Beven,      Negligence      (2d 
ed.)  p.  203  etseq.        -        -    497 

Bigelow,  Torts  (8th  ed.)  160, 
161       -        -        -        -      188,189 

Id.    162 189 

1    Bishop.   New    Crini.    Law, 
sec.  1042  et  scq.   -        -        -    622 

Blackstone.  Book  4,  p.  361     -    624 

Buswell,    Personal     Injuries 
(2d  ed.)  §  105  -        -        -    497 


Century  Diet.,  "Collision"     - 

2  Cooley,  Taxation  (3d  ed.) 

p.  1382        .        -        -        - 

2  Cooley,  Torts  (3d  ed.)  881 

6  Corp.  Jur.  p.  764     - 


6 

id. 

p.  1084 

- 

13 

id. 

p.  244 

- 

13 

id. 

p.  293 

. 

16 

id. 

p.  1117, 

§  2615 

9 

Cy 

c.  243  - 

. 

17 

id. 

778   - 

• 

19 

id. 

123   - 

. 

20 

id. 

17 

— 

29 

id. 

548   - 

- 

30 

id. 

1233   - 

- 

31 

id. 

795   - 

w 

36 

id. 

1120  - 

_ 

38 

id. 

21 

- 

38 

id. 

2112  - 

- 

39 

id. 

1721   - 

.. 

1  Daniel,     Neg.     Inst.     (6th 
ed.)    §   29  . 

fd.   §    769       - 

2  Devlin,    Real    Estate    (3d 
ed.)  §  979  - 

Elliott,   Bailments,  p,   102     - 
5  Ency.  of  Ev.  420 

Gould,  Waters,  §  304    - 

Jones,  Ev.  (2d  ed.)  §  133      - 


536 

361 

98 

295 

106 

509 

312 

622 

509 

181 

94 

548 

497 

99 

94 

535 

430 

98 

427 


95 
96 

522 

96 
181 

522 

294 


Newell,  Slander  &  L.  (3d  ed.) 
p.  425         .        -        -        - 
Id.  pp.  1087,  1088  - 

3  Page,  Contracts,  §  1493  - 

5  id.  §§  3008-3022  -  *  - 

5  id.  §  3013  -  -  -  - 
Pollock,  Torts,  417 

3  Redfield,  Wills,  §  186  - 
1  Reeves,  Real  Prop.  §  148 
Rood,  Wills,  §  111 

2  Ruling  Case  Law,  p.  1060 

3 

6 
11 
13 
16 
17 
17 
17 
17 
19 
20 
21 
26 


d.  p.  838 

d.  p.  588 

d.  p.  761 

d.  p.  1301 

d.  pp.  265,  281 

d.  p.  448  -        - 

d.  p.  541,  §  58  et  seq. 

d.  p.  547.  §  62 

d.  pp.  548,  549,  §  63 

d.  p.  355.  §  126 

d.  p.  158  et  seq. 

d.  p.  90    - 

d.  p.  1157 


2  Schouler,  Wills,  §  1481      - 
Id.  §  1482       - 

1  Shearman  &  Redf.  Negli- 
gence (6th  ed.)  §  65a  et  seq. 
Id.  p.  166  et  seq.     -        -        - 


9 
51 

509 
390 
390 

190 

316 
154 
365 
295 

94 
509 

94 
650 

18 

51.52 

439 

436 

436 

83 
497 

99 

98 

315 
316 

497 
497 


1   Moore.    Facts,    §§    46,    47, 
'  128.  172      -        -        -        -     181 


1  Thompson,       Comm.      on 

Neg.  (2d  ed.)  §  499  et  scq.  497 

1  Thompson,  Corp.   (2d  ed.) 

§  90    -        -        -        -        -  320 

2  Tiffany,    Real    Prop.    1095  353 

1  Underhill,    Wills,    §§    428. 

429 316 

Webster,   Diet.,   "Object"    -  536 
Whittaker's  Smith  on  Negli- 
gence (2d  Am.  ed.)  p.  508  497 

1  Williston,  Contracts,  §  3  -  509 
/rf.  §  140         -        -        -        -  327 

2  frf.  §  867     -        -        -        -  390 

2  Words  &  Phr.  "Claim"     -  256 

3  id.  2638       -        -        -        -  270 


CASES  DETERMINED 


AT  THE 


August  Term,  1920. 


Van  Camp,  Respondent,  vs.  Patrick,  Appellant. 

October  2Z — November  j6,  i^bo. 

Specific  performance:  Contract  to  convey  land:  Death  of  vendor: 

Deed  from  heir:  Form, 

Under  sec.  3501,  Stats.,  empowering  the  court,  in  an  action  for 
the  specific  performance  of  a  written  contract  to  convey 
land  made  by  a  person  since  deceased,  to  require  the  execu- 
tor or  administrator  ''to  convey  the  estate"  in  like  manner  as 
decedent  ought  if  living,  or  in  certain  circumstances  to  re- 
quire the  heirs  instead  of  the  executor  or  administrator  "to 
convey  the  estate,"  or  to  join  the  executor  or  administrator 
in  the  conveyance,  or  itself  by  its  judgment  to  pass  the  title 
to  the  land,  it  is  not  intended  that  a  deed  with  usual  covenants 
of  warranty  be  required  of  an  heir. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  W.  B.  Quinlan,  Circuit  Judge.     Reversed, 

Action  to  enforce  specific  performance  of  a  land  con- 
tract. Lewis  S.  Patrick,  in  his  lifetime,  executed  to  plaint- 
iff a  certain  land  contract  by  which  he  agreed  to  convey  to 
her,  upon  pa)mient  of  the  sums  of  money  therein  mentioned, 
the  real  estate  therein  described  by  "a  good  and  sufficient 
deed,  in  fee  simple,  free  and  clear  of  all  legal  liens  and  in- 
cumbrances, except  the  taxes  herein  agreed  to  be  paid  by  the 
party  of  the  second  part."  Before  all  the  instalments  of  the 
purchase  money  were  paid,  Patrick  died,  leaving  his  widow, 
Sarah  W,  Patrick,  the  defendant,  his  sole  heir  at  law,  to 
whom  the  payments  of  the  purchase  money  were  made  after 
Patrick's  death.     Upon  the  completion  of  the  payments  of 
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the  purchase  money  the  defendant  executed  and  tendered  to 
the  plaintiff  a  deed  of  the  premises,  containing  the  covenant 
"that  the  said  premises  are  free  arid  clear  of  all  legal  liens 
and  incumbrances  except  the  taxes,  special  or  general,  which 
have  been  assessed  on  said  premises  since  the  1st  day  of 
January,  1911,  and  also  all  such  as  may  have  been  or  be 
thereafter  assessed  thereon."  The  taxes  referred  to  were 
assumed  by  plaintiff  by  the  terms  and  conditions  of  the  land 
contract.  There  were  no  other  covenants  in  the  deed  ten- 
dered which  are  usually  found  in  an  ordinary  warranty 
deed.  The  plaintiff  refused  to  accept  the  deed  tendered, 
claiming  that  she  was  entitled  to  a  deed  containing  full 
covenants  of  warranty,  and  brought  this  action  to  compel 
the  execution  on  the  part  of  the  defendant  of  such  a  deed. 

The  case  was  tried  by  the  court.  Findings  of  fact  and 
conclusions  of  law  were  filed  by  which  it  was  found  that 
the  plaintiff  is  entitled  to  a  deed  containing  the  usual  and 
proper  covenants,  which  are  (1)  that  the  grantor  is  law- 
fully seised;  (2)  that  he  has  good  right  to  convey;  (3)  that 
the  land  is  free  from  incumbrances;  (4)  that  the  grantee 
shall  quietly  enjoy;  and  (5)  that  the  grantor  will  warrant 
and  defend  the  title  against  all  Jawful  claims.  From  a  judg- 
ment rendered  in  favor  of  the  plaintiff  upon  such  findings 
the  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Eastman  &  Goldman,  attorneys,  and  Henry  T.  Scudder, 
of  counsel,  all  of  Marinette,  and  for  the  respondent  on  that 
of  G,  B.  Evans  of  Marinette. 

Owen,  J.  There  is  much  discussion  in  the  briefs  as  to 
whether  the  clause  in  the  contract  by  which  Patrick  agreed 
to  convey  the  premises  to  the  plaintiff  by  a  "good  and  suffi- 
cient deed,  in  fee  simple,  free  and  clear  of  all  liens  and  in- 
cumbrances," etc.,  entitles  the  plaintiff  to  a  deed  containing 
the  usual  covenants  of  warranty,  as  found  by  the  court.  It 
is  not  necessary  for  us  to  determine  whether  Patrick,  if  liv- 


16]  AUGUST  TERM,  1920.  3 

Van  Camp  v.  Patrick,  173  Wis.  1. 

ing,  could  be  compelled  to  execute  a  deed  containing  the 
covenants  required  by  the  judgment  in  this  case.  This  is 
not  an  action  against  Patrick.  It  is  an  action  against  his 
widow  and  sole  heir  at  law.  It  is  brought  under  sec.  3501, 
Stats.y  which  provides: 

"Whenever  any  person  who  is  bound  by  a  contract  in 
writing  to  convey  any  real  estate  or  interest  therein  shall 
die  before  making  the  conveyance  the  person  entitled  there- 
to, or  if  he  be  dead  then  any  person  who  would  have  been 
entitled  to  the  estate  under  him  as  heir,  devisee  or  other- 
wise, in  case  the  conveyance  had  been  made  according  to  the 
terms  of  the  contract,  or  the  executor  or  administrator  of 
such  deceased  person,  for  the  benefit  of  the  person  so  en- 
titled, may  maintain  an  action  in  the  circuit  court  to  enforce 
a  specific  performance  of  the  contract  by  the  heirs,  devisees 
or  the  executor  or  administrator  of  such  deceased  person 
who  made  the  contract.  If  in  such  action  it  shall  appear 
that  the  plaintiff  is  entitled  to  have  a  conveyance  of  such 
real  estate  the  court  may  require  such  executor  or  adminis- 
trator to  convey  the  estate  in  like  manner  as  the  deceased 
person  might  or  ought  to  have  done  if  living;  and  if  the 
heirs  or  devisees  of  such  deceased  person  or  any  of  them 
shall  be  within  the  state  and  made  parties  to  such  action  the 
court  may  require  them,  instead  of  the  executor  or  adminis- 
trator, to  convey  the  estate  or  may  require  them  to  join 
with  the  executor  or  administrator  in  such  conveyance;  or 
the  court  may,  by  its  judgment,  pass  the  title  to  such  real 
estate  to  the  plaintiff  without  any  conveyance;  and  every 
conveyance  or  judgment  so  made  shall  be  effectual  to  pas§ 
the  estate  contracted  for  as  fully  as  if  the  contracting  party 
were  still  living  and  then  executed  the  conveyance." 

This  section  gives  the  court  power  to  "require  such  execu- 
tor or  administrator  to  convey  the  estate  in  like  manner  as 
the  deceased  might  or  ought  to  have  done  if  living,"  and 
under  certain  circumstances  to  require  the  heirs,  "instead  of 
the  executor  or  administrator,  to  cotwey  the  estate,"  or  to 
"join  with  the  executor  or  administrator  in  such  convey- 
ance," or  "the  court  may,  by  its  judgment,  pass  the  title  to 
such  real  estate  to  the  plaintiff  without  any  conveyance." 
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Manifestly  the  purpose  of  this  statute  was  to  bring  about  the 
conveyance  of  the  estate.  Such  conveyance  "shall  be  effec- 
tual to  pass  the  estate  contracted  for  as  fully  as  if  the  con- 
tracting party  were  still  living  and  then  executed  the  convey- 
ance." There  is  nothing  in  the  statute  to  indicate  a  legislative 
intent  that  any  one,  whether  it  be  the  administrator,  execu- 
tor>  or  heirs,  should  assume  the  personal  responsibility  aris- 
ing from  the  covenants  required  by  the  judgment  of  the 
court,  and  certainly  a  conveyance  by  the  court  carries  with  it 
no  such  covenants.  It  is  plain  that  the  law  could  not  compel 
the  assumption  of  such  obligations  by  any  one.  Certainly 
the  executor  or  administrator  could  not  be  compelled  to 
assume  such  a  personal  obligation,  and  we  know  no  theory 
of  law  by  which  a  man  can  cast  upon  his  heirs  or  devisees 
obligations  to  perform  his  covenants  to  their  detriment. 
They  cannot  be  compelled  to  pay  his  debts  out  of  their  own 
property. 

In  this  case  the  widow  received  but  a  small  portion  of  the 
purchase  price.  In  case  of  a  breach  of  any  of  the  covenants 
which  the  court  required  to  be  inserted  in  the  deed,  the  dam- 
ages might  be  many  times  greater  than  the  amount  she  re- 
ceived as  a  part  of  the  purchase  price  and  greater  than  the 
amount  she  received  from  the  entire  estate.  If  she  signed  a 
deed  containing  the  covenants  required  by  the  judgment  of 
the  court,  she  would  thereby  pledge  her  personal  estate  to 
the  discharge  of  her  husband's  obligations.  This  the  law 
cannot  compel.  It  amounts  to  the  taking  of  property  with- 
out due  process  of  law.  The  statute  does  not  attempt  to  do 
it.  It  merely  affords  a  method  by  which  the  estate  of  the 
deceased  may  be  transferred  to  the  purchaser.  Whether  the 
deed  be  executed  by  the  administrator,  the  executor,  the 
heir,  or  the  estate  transferred  by  the  court,  the  effect  is  "to 
pass  the  estate  contracted  for  as  fully  as  if  the  contracting 
party  were  still  living  and  then  executed  the  conveyance." 
If  the  deceased  had  a  perfect  title,  that  title  is  conveyed.  If 
he  did  not  have  a  perfect  or  marketable  title,  the  purchaser  is 
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not  obliged  to  accept  the  conveyance,  and  he  has  the  same 
remedies  against  his  estate  for  breach  of  the  contract  as 
would  be  available  against  him  if  he  were  living. 

The  court  was  in  error  in  rendering  judgment  requiring 
the  defendant  to  execute  a  deed  containing  the  covenants 
therein  required.  The  deed  tendered  by  her  fully  discharged 
her  obligations  in  the  premises.  The  complaint  of  the 
plaintiff  should  have  been  dismissed. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  instructions  to  dismiss  the  plaintiff's  complaint. 


FiNNEGAX,  Appellant,  vs.  Eagle  Printing  Company,  Re- 
spondent. 

October  ^^ — November  i6,  ip20. 

Libel:  Derogatory  matter:  Defenses:  Repeating  statements  of  third 
persons:  Reports  of  judicial  proceedings:  Publication  of 
pleadings  and  preliminary  papers:  Privilege:  Comment  on 
acts  of  public  officers:  Demurrer:  Good  in  part:  Effect. 

1.  Publication  of  language  which  tends  to  injure  one  in  his  repu- 

tation and  to  degrade  and  disgrace  him  in  society  is  libelous. 

2.  In  an  action  for  libel  against  a  newspaper  it  is  no  defense  that 

the  newspaper  only  published  statements  communicated  to  it 
by  a  third  person. 

3.  Great  freedom  is  allowed  to  parties  in  stating  in  their  plead- 

ings the  facts  relied  on  to  establish  their  rights ;  but  the  pub- 
lication of  pleadings  or  other  preliminary  papers  to  which 
the  attention  of  no  judicial  officer  has  been  called  and  no 
judicial  attention  invited,  is  not  privileged. 

4.  Publications    containing   insulting,    contemptuous    phrases    or 

false  and  libelous  statements  of  fact  are  not  privileged,  even 
though  they  concern  the  acts  of  public  officers. 

5.  The  defense  of  privilege  or  fair  criticism  and  proper  comment 

is  not  available  in  an  action  for  libel  brought  by  the  plaintiff, 
who  is  a  private  citizen  and  not  a  public  officer  or  a  candidate 
for  office,  and  is  not  a  member  of  any  class  seeking  and  in- 
viting public  patronage. 

6.  In  a  libel  action,  where  a  third  defense  setting  up  privilege 

referred  to  the  second  defense  setting  up  justification  and 
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made  such  second  defense  a  part  of  the  third  defense,  a  de- 
murrer to  the  latter  on  the  ground  that  the  facts  alleged  did 
not  show  privilege  cannot  be  sustained,  since  the  court  can* 
not  disregard  the  incorporation  of  the  second  defense  into  the 
third  nor  treat  it  on  demurrer  as  mere  surplusage. 

Appeal  from  an  order  of  the  circuit  court  for  Mari- 
nette county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  part  of  an  order  which  overrules 
plaintiff's  demurrer  to  the  third  defense  in  the  answer  set- 
ting up  privilege. 

After  formal  allegations  the  complaint  alleged  that  the 
deputy  sheriff  of  Marinette  county  and  E.  B.  Martineau, 
one  of  the  attorneys  for  the  plaintiffs  in  certain  suits  which 
had  been  brought  by  them,  came  to  plaintiff's  home  and 
stated  that  they  intended  to  seize  certain  furs,  but  served 
no  process ;  that  the  furs  were  the  property  of  the  plaintiff's 
wife  and  they  so  informed  the  deputy  and  Mr.  Martineau ; 
that  the  plaintiff,  by  telephone,  advised  with  an  attorney, 
who  advised  him  and  Martineau  that  the  furs  could  not  be 
legally  seized  upon  an  attachment  against  the  plaintiff ;  that 
on  March  29,  1917,  said  Martineau  and  deputy  returned 
with  other  deputies  and  carried  away  the  property  on  writs 
of  attachment;  that  on  that  day  the  defendant  newspaper 
published  concerning  the  plaintiff  the  following  false  and 
defamatory  matter: 

''Furs  arc  held  at  county  jail.      Secured  on  attachment 
against  P.  T,  Finnegan  of  Middle  Inlet — Many 

deputies  needed. 

"Seventy-five  furs,  variously  estimated  to  be  worth  from 
$1,000  to  $1,300,  are  being  held  at  the  Marinette  county 
jail  on  attachment  proceedings  against  P.  T.  Finnegan,  a 
logger  of  Middle  Inlet.  The  attachment  was  secured 
through  attorneys  Martineau,  Evert  &  Martineau  for  four 
different  parties. 

"Attorney  Bird  Martineau  and  Undersheriff  Herman 
Hartwig,  together  with  several  deputies,  returned  from 
Middle  Inlet  late  yesterday  with  the  furs. 
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*The  first  trip  made  to  Middle  Inlet  by  Undersheriff 
Hartwig  and  Attorney  Martineau  was  fruitless,  according 
to  a  statement  made  this  morning  by  Bird  Martineau. 
'When  we  arrived  at  Middle  Inlet/  said  Attorney  Mar- 
tineau, 'Finnegan  called  up  his  attorney,  James  C.  Morgan 
of  Wausaukee,  and  the  latter  advised  his  client  to  shoot  us 
rather  than  give  us  the  furs.  We  believed  Finnegan  would 
do  this  and  determined  to  come  back  to  Marinette  for  re- 
inforcements.' 'On  the  next  trip,'  Attorney  Martineau 
continues,  'We  took  several  deputies  with  us  and  got  the 
furs.' 

"The  three  attachments  were  made  on  the  furs  by  the 
local  attorneys  for  O.  G.  White  of  Amber^ ;  H.  S.  Duquaine 
of  Crivitz;  B.  H.  Gahagen  of  Rock  Island,  Illinois,  and  an 
execution  was  secured  for  H.  P.  Christ  of  Wausaukee. 
The  total  claims,  which  are  for  goods  said  to  have  been  sold 
to  Mr.  Finnegan,  are  estimated  to  aggregate  $1,500. 

''Finnegan  is  charged  by  the  local  attorneys  with  con- 
cealing the  furs  with  intent  to  defraud  the  creditors." 

The  defendant  served  an  answer  setting  up  general  denial, 
justification,  and  the  defense  of  privilege.  The  plaintiff 
demurred  to  the  portion  of  the  answer  pleading  privilege. 
There  had  also  been  an  order  striking  out  certain  portions 
of  the  answer.  Thereupon  an  amended  answer  was  served, 
consisting  of  a  single  admission,  and  as  a  first  defense  a 
general  denial,  as  a  second  defense  a  justification,  and  as  a 
third  defense  privilege  was  pleaded.  This  portion  of  the 
answer  was  as  follows: 

"It  alleges  further  that  said  undersheriff,  on  said  29th 
day  of  March,  1917,  attempted  to  levy  upon  and  seize  said 
furs  as  the  property  of  said  plaintiff  upon  a  judgment  that 
had  been  duly  taken  against  said  plaintiff  by  one  H.  P. 
Christ  in  the  circuit  court  for  Marinette  county,  and  where- 
in the  said  circuit  court  had  due  jurisdiction  thereof  and 
had  issued  execution  to  said  sheriff  for  the  purpose  of  hav- 
ing said  judgment  satisfied  out  of  the  goods  and  chattels  of 
said  plaintiff,  who  was  charged  by  the  attorneys  for  said 
H.  P.  Christ,  the  said  judgment  creditor,  and  the  plaintiffs 
in  said  actions  where  said  writs  of  attachment  were  issued, 
with  having  assigned,  conveyed,  disposed  of,  and  concealed 
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his  property  and  being  about  to  assign,  convey,  dispose  of, 
and  conceal  his  property,  including  said  furs,  with  intent 
to  defraud  his  creditors. 

"That  this  defendant,  as  the  publisher  of  said  newspaper, 
believing  that  the  facts  hereinbefore  set  forth  Avere  true, 
without  malice  or  any  intent  to  injure  plaintiff,  but  for  the 
sole  purpose,  according  to  its  established  policy,  of  letting 
its  readers  and  the  public  know  about  court  proceedings  in 
said  Marinette  county  and  the  acts  of  its  officers,  including 
said  sheriff,  in  the  performance  of  their  duties  and  their 
failures  therein  with  reference  to  official  acts,  published  said 
article  in  said  newspaper." 

As  part  of  the  third  defense  this  allegation  was  made: 

"For  its  third  defense,  this  defendant  refers  to  its  second 
defense  and  makes  it  a  part  hereof  with  the  same  force 
and  effect  as  if  re-alleged  herein." 

In  the  third  defense  there  was  also  the  following  lan- 
guage: 

"And  in  mitigation  of  any  damages  to  which  the  plaintiff 
might  otherwise  appear  entitled  by  reason  of  the  pubHcation 
of  said  supposed  libelous  article,  this  defendant  repeats  and 
renews  all  and  singular  the  matters  stated  in  its  several  de- 
fenses herein  set  forth  and  will  give  evidence  thereof  in 
mitigation  of  damages  as  well  as  in  justification  and  privi- 
lege." 

Thereupon  a  stipulation  was  made  between  attorneys  re- 
citing some  of  the  former  proceedings  and  agreeing  that  the 
amended  answer  should  stand  as  defendant's  answer,  and 
that  a  demurrer  and  motion  then  served  should  stand,  and 
that  the  order  entered  on  plaintiff's  first  demurrer  and  mo- 
tion be  considered  as  vacated,  and  that  the  court  should 
enter  an  order  based  upon  the  annexed  demurrer  and  mo- 
tion and  on  said  amended  answer  as  if  said  first  order  had 
not  been  entered. 

At  this  stage  of  the  proceeding  the  plaintiff  again  filed  a 
demurrer  to  the  third  defense  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense.     There  was 
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combined  with  this  a  motion  to  strike  out  a  few  words  in  the 
second  defense. 

After  argument  the  court  entered  an  order  overruling  the 
demurrer  to  the  third  defense,  also  denying  the  motion  to 
strike  out  a  few  words  in  the  second  defense. 

For  the  appellant  there  were  briefs  by  Minahan,  Minahan, 
Minahan  &  Duqttaine  of  Green  Bay,  and  oral  argument  by 
E.  M.  Duquaine, 

For  the  respondent  there  was  a  brief  by  Martineau  & 
Martineau  of  Marinette,  and  oral  argument  by  P.  A,  Mar- 
Hneau. 

Jones,  J.  It  is  very  clear  that  the  publication  com- 
plained of  is  libelous  per  se.  It  is  a  publication  of  language 
which  tended  to  injure  the  plaintiff  in  his  reputation  and  to 
degrade  and  disgrace  him  in  society,  and  by  a  long  line  of 
decisions  in  this  state  such  a  publication  is  libelous. 

It  is  urged  that  the  newspaper  only  published  statements 
communicated  to  it  by  a  third  person  and  that  hence  the 
publication  is  not  libelous.  But  it  seems  well  settled  that 
this  is  no  defense.  Newell,  Slander  &  L.  (3d  ed.)  p.  425; 
Haines  v,  Campbell,  74  Md.  158,  21  Atl.  702;  Brewer  v. 
Chase,  121  Mich.  526,  80  N.  W.  575;  World  P.  Co.  v, 
Mullen,  43  Neb.  126,  61  N.  W.  108;  Dole  v.  Lyon,  10 
Johns.  (N.  Y.)  447. 

We  are  convinced  that  no  privilege  is  pleaded  in  the  part 
of  the  answer  demurred  to.  It  is  argued  by  respondent  that 
it  comes  within  the  class  of  publications  privileged  as  a  re- 
port concerning  judicial  proceedings.  Part  of  sec.  4256a, 
Stats.,  is  as  follows: 

"The  proprietor,  publisher,  editor,  writer  or  reporter 
upon  any  newspaper  published  in  this  state  shall  not  be 
liable  in  any  civil  action  for  libel  for  the  publication  in  such 
newspaper  of  a  true  and  fair  report  of  any  judicial,  legisla- 
tive or  other  public  official  proceeding  authorized  by  law  or 
of  any  public  statement,  speech,  argument  or  debate  in  the 
course  of  such  proceeding." 
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Doubtless  the  execution  and  writs  of  attachment  were 
issued  in  the  usual  formal  manner  without  having  been 
drawn  to  the  attention  of  the  court. 

Great  freedom  is  allowed  to  parties  in  stating  m  their 
pleadings  the  facts  relied  on  to  establish  their  rights.  Other- 
wise they  would  often  be  denied  redress  for  their  grievances. 
But  it  is  not  necessary  to  the  administration  of  justice  that 
a  party  who  is  thus  privileged  should  cause  charges  or  ac- 
cusations he  may  make  in  his  pleadings  to  be  published  to  the 
world.  Nor  is  it  necessary  that  others  should  publish  them 
before  they  have  been  brought  to  the  attention  of  the  court. 
Until  that  time  the  publication  cannot  be  said  to  be  a  report 
of  judicial  proceedings.  This  was  the  rule  at  common  law 
and  has  not  been  changed  by  statute.  In  a  very  full  and 
able  opinion  by  Mr.  Justice  Dodge  in  Ilsley  v.  Sentinel  Co. 
133  Wis.  20,  27,  113  N.  W.  425,  the  court  said: 

"Unless  obvious  beyond  reasonable  doubt,  we  should  be 
slow  to  believe  in  an  intent  to  authorize  and  privilege  pub- 
lications so  fraught  with  injury  to  individuals  and  for 
which  justification  in  public  policy  or  other  reason  is  so  en- 
tirely wanting.  We  do  not  find  such  purpose  obvious,  and 
therefore  cannot  think  that  the  legislation  in  question  goes 
beyond  the  rule  of  the  common  law  in  sheltering  a  report 
of  any  step  in  an  action  which  does  not  in  some  way  involve 
at  least  the  attention  and  invited  action  of  some  judicial 
officer." 

It  is  true  the  writs  of  attachment  contained  the  name  of 
the  judge  and  were  issued  by  the  clerk  with  the  seal  of  the 
court.  The  execution  was  signed  by  the  attorney  for  the 
judgment  creditor.  Presumably  the  affidavit  for  attach- 
ment was  signed  by  the  plaintiflF  in  the  suit  or  by  his  attor- 
ney. We  see  no  reason  why  any  greater  latitude  should  be 
given  to  the  publication  of  these  documents  than  to  the  pub- 
lication of  a  complaint.  The  rule  is  well  established  in  this 
state  that  the  publication  of  pleadings  or  other  preliminary 
papers  to  which  the  attention  of  no  judicial  officer  has  been 
called  and  no  judicial  attention  invited  is  not  privileged. 
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This  rule  would  be  of  little  effect  if  the  contents  of  such 
documents  could  be  given  to  the  world  under  the  pretense 
that  in  serving  them  a  sheriff  is  a  judicial  officer  or  is  acting 
in  a  judicial  proceeding. 

It  is  claimed  by  respondent's  counsel  that  the  acts  of  the 
sheriff  in  serving  process  were  matters  of  such  public  con- 
cern as  to  be  privileged.  There  is  of  course  a  large  class  of 
cases  where  publications  are  privileged  or  conditionally 
privileged  because  they  relate  to  matters  in  which  the  public 
are  interested.  An  English  judge  stated  the  rule  somewhat 
broadly  when  he  said : 

"A  clergyman  with  his  flock,  an  admiral  with  his  fleet,  a 
general  with  his  army,  and  a  judge  with  his  jury,  are  all 
subjects  of  public  discussion.  Whoever  fills  a  public  position 
renders  himself  open  thereto.  He  must  accept  an  attack  as 
a  necessary  though  unpleasant  appendage  to  his  office." 
Kelly  V.  Sherlock,!..  R.  1  Q.  B.  Cas.  686. 

But  it  is  the  law  of  this  state  that  publications  even  con- 
cerning the  acts  of  public  officers  containing  insult,  con- 
temptuous phrase,  or  false  and  libelous  statements  of  fact, 
are  not  privileged.  Putnam  v,  Browtie,  162  Wis.  524,  155 
N.  W.  910;  Buckstaff  v.  Viall,  84  Wis.  129,  54  N.  W.  111. 

But  the  libelous  language  in  this  case  was  not  written  of 
a  public  officer  but  of  a  private  citizen,  and  it  is  a  private 
citizen  who  brings  the  action.  On  this  subject  it  suffices  to 
quote  the  language  of  Mr.  Justice  Barnes  in  Pfisfer  v. 
Milwaukee  Free  Press  Co.  139  Wis.  627,  121  N.  W.  938: 

"Neither  do  we  think  the  defense  of  'privilege'  or  'fair 
criticism  and  proper  comment*  was  permissible  in  this  case. 
The  plaintiff  held  no  office  and  was  not  a  candidate  for  any. 
Neither  did  he  belong  to  any  class  which  by  seeking  and  in- 
viting public  patronage  renders  itself  amenable  to  public 
comment  and  criticism  which  could  not  rightly  be  applied  to 
a  private  citizen,  •  It  appears  that  the  plaintiff  is  a  private 
citizen,  and  a  false  and  defamatory  publication  concerning 
such  a  one  is  not  privileged  merely  because  it  may  relate  to 
some  public  matter." 
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Having  decided  that  the  publication  was  libelous  and  that 
it  was  not  privileged,  we  regret  that  the  state  of  the  plead- 
ings is  such  that  we  cannot  sustain  the  demurrer.  The 
second  defense  sets  up  at  some  length  a  justification.  The 
third  defense,  which  is  demurred  to,  refers  to  the  second 
defense  and  "makes  it  a  part  hereof  with  the  same  force 
and  effect  as  if  re-alleged  herein."  We  cannot  disregard 
this  incorporation  of  the  second  defense  into  the  third  nor 
treat  it  on  demurrer  as  mere  surplusage.  Hence  the  order 
must  be  sustained. 

Bv  the  Court. — The  order  of  the  court  is  affirmed. 


Mainville,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

October  22 — November  16,  ig20. 

Criminal  law:  Drawing  from  jury  list:  Absence  of  counsel:  Con- 
tinuance: Discretion  of  court:  Jurors:  Qualification:  Exami- 
nation: Assault. 

1.  Where    counsel    for   the   defendant    had    full    opportunity   to 

examine  each  juror  and  availed  himself  of  siich  opportunity 
,  ..when  the  trial  was  entered  upon,  his  absence  at  the  time 
when  names  were  struck  by  defendant  from  the  iurv  list, 
under  sec.  42,  ch.  303,  Laws  1913,  was  not  prejudicial  to 
defendant. 

2.  The  refusal  of  the  trial  court  to  grant  a  continuance  on  the 
-  ;  ground  that  defendant's  counsel  was  busy  trying  a  case  in 

another  court  was  not  prejudicial  to  defendant,  where  an- 
other member  .of  the  firm  of  which  such  counsel  was  a  mem- 
:  -  l'>er,  or  a  lawver  employed  by  it,  was  present  and  ably  de^ 
fended  accused. 

3.  Tudjcia]  actjon  on  an  application  for  a  continuance  is  ^.matter 

resting  largely  in  the  sound  discretion  of  the  trial  courts  and 
■  its  refusal  to  grant  it  will  not  be  interfered- with  unless  re- 
•  *  suiting  in  manifest  prejudice  to  the  party  asking  it" 

4.  A  jurbr  who  says  he  can  and  wilt  give  the  defendant  the  benefit 

of  the  pi-esumption  of  innocence ;  who  can  and  will 'disresrard 
any  opifiion  he  niiy  have  farmed  6r  ejq5re^sfed  as  to  defend- 
ant's guilt  or  innocence;  and  who  can  and  will  try  defendant 


16]  AUGUST  TERM,  1920.  13 

Mainville  v.  Stete,  173  Wis.  12. 

impartially  on  the  evidence  given  in  court  and  on  that  alone, 
is  competent. 

5.  While    reasonable    latitude    should   be    given    parties    in    the 

examination  of  jurors  to  gain  knowledge  as  to  their  mental 
attitude  toward  the  issues  to  be  tried  for  the  purpose  of 
aiding  them  in  striking,  if  not  successful  in  sustaining  a 
challenge  for  cause,  such  scope  does  not  extend  to  an  inquiry 
into  the  juror's  attitude  towards  a  particular  witness  who  is 
expected  to  testify  in  the  case. 

6.  Under  sec.  4377,  Stats.,  an  assault  with  intent  to  do  great 

bodily  harm  is  the  same  whether  committed  in  a  heat  of 
passion  or  in  a  cool,  deliberate  state  of  mind. 

7.  In  a  prosecution  for  assault  it  was  sufficient  for  the  court  to 

submit  as  possible  verdicts,  assault  being  armed  with  a  dan- 
gerous weapon  with  intent  to  kill,  under  sec.  4376,  Stats.; 
assault  evincing  a  depraved  mind  regardless  of  human  life, 
under  sec.  4374a;  assault  with  intent  to  do  great  bodily  harm, 
under  sec.  4377;  assault  without  any  felonious  intent,  under 
sec  4696;  and  not  guilty,  where  he  correctly  instructed  the 
jury  as  to  an  assault  and  charged  that  if  the  intent  to  do 
great  bodily  harm  was  lacking  they  could  find  simple  assault. 

Error  to  review  a  judgment  of  the  municipal  court  of 
Langlade  county:  Arthur  Goodrick,  Judge.    Affirmed, 

Plaintiff  in  error,  John  Mainville,  hereinafter  called  the 
defendant,  was  charged  with  the  crime  of  an  assault,  being 
armed  with  a  dangerous  weapon,  with  intent  to  kill  one  Mrs. 
Lillie;  also  with  assault  under  sec.  4374a,  Stats.,  and  with 
an  assault  with  intent  to  do  great  bodily  harm  under  sec. 
4377.  He  was  convicted  of  the  latter  and  sentenced  to  three 
years'  imprisonment  in  the  state  prison  at  Waupun.  To  re- 
view the  correctness  of  such  conviction  he  has  sued  out  a 
writ  of  error  to  this  court. 

For  the  plaintiff  in  error  there  was  a  brief  by  Martin. 
Martin  &  Martin,  and  oral  argument  by  Gerald  F.  Clifford, 
all  of  Green  Bay. 

For  the  defendant  in  error  there  was  a  brief  by  the 
Attorney  General,  /.  F.  Baker,  assistant  attorney  general, 
and  A.  N,  Whiting,  district  attorney  of  Langlade  county, 
and  oral  argument  by  Mr,  Baker, 
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ViNjE,  J.  Since  only  procedural  errors  are  assigned 
the  facts  need  not  be  stated  in  detail.  It.  appears  that  de- 
fendant was  living  in  Antigo  with  his  wife,  who  was  about 
thirty  years  of  age;  that  she  had  known  one  Parsons  for 
over  fifteen  years.  Parsons  was  a  widower  living  with 
one  Mrs.  Lillie  as  his  housekeeper,  who  defendant  claims 
was  also  his  mistress.  Defendant  further  claims  that  Par- 
sons had  been  intimate  with  his  wife  and  that  Mrs.  Lillie 
had  connived  and  assisted  Parsons  in  securing  such  intimacy. 
It  is  claimed  that  the  day  before  the  shooting  defendant 
first  learned  through  his  wife  of  the  relations  existing  be- 
tween her  and  Parsons,  and  that  on  the  day  of  the  shooting 
he  learned  that  such  intimacy  had  first  occurred  when  de- 
fendant's wife  was  only  thirteen  years  of  age.  The  day  of 
the  shooting  defendant  bought  a  revolver  and  carried  it 
with  him.  He  and  Parsons  were  railroad  employees  on  the 
same  run.  Towards  evening  defendant  went  to  the  Parsons 
home,  where  he  saw  Parsons  and  Mrs.  Lillie  in  the  yard. 
He  said,  "I  want  to  speak  to  you  two  a  minute."  "Me 
too?"  Mrs.  Lillie  asked,  and  he  said  "Yes."  The  three 
walked  to  the  rear  of  the  house,  where  he  asked  Parsons  to 
sit  down  and  began  to  question  him  as  to  his  relations  with 
his  wife.  Mrs.  Lillie  became  frightened  and  sought  to  go 
into  the  house  to  telephone,  but  the  defendant  told  her  to 
stay  right  there  or  he  would  shoot  her.  After  another 
question  to  Mr.  Parsons  he  fired  a  shot  at  him.  The  latter 
started  to  run  away  and  defendant  followed  him  past  where 
Mrs.  Lillie  stood  and  fired  another  shot  at  Pardons,  who 
died  shortly  after  from  the  effects  of  his  wound?.  As  soon 
as  defendant  had  fired  his  last  shot  at  Parsons  he  turned 
around  and  fired  at  Mrs.  Lillie.  The  shot  took  effect  in 
her  side  and  $h^  fell.  While  she  was.  lying  upon  thq  ground 
defwdant  fir^  another  shot  at  her  and  hit  her  in  the  neck. 
None  of  the  wounds  were  fatal  and  Mrs.  UUie  was  a  wit- 
ness upon  the  trial. 

We  are  satisfied  from  the  whole  evidence  that  the  de- 
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fendant  received  a  practical  pardon  from  the  jury  as  to  the 
offense  he  was  actually  guilty  of,  and  was  convicted  of  the 
lesser  offense  because  under  the  evidence  they  could  not 
acquit  him.  The  evidence  of  Mrs.  Lillie  and  other  eye- 
witnesses was  too  positive,  direct,  and  conclusive,  and  the 
defense  of  self-defense  which  had  secured  an  acquittal  on  a 
former  trial  for  the  killing  of  Parsons  was  not  serviceable 
on  this  trial.  The  unwritten  law  was  not  effectively  avail- 
able against  Mrs.  Lillie. 

Many  errors  of  procedure  are  assigned  and  argued  in  the 
brief  and  orally.  Only  a  few  of  them  seem  to  be  of  suffi- 
cient importance  to  merit  separate  treatment. 

On  February  10,  1920,  the  court,  in  pursuance  of  an 
arrangement  made  some  time  previously  with  counsel  for 
defendant,  proceeded  to  draw  a  jury,  or  rather  the  nucleus 
for  a  jury,  pursuant  to  sec.  42,  ch.  303,  Laws  1913. 
Twenty-eight  names  are  drawn  by  the  clerk  from  a  jury 
list  and  each  party  strikes  alternately  six,  and  those  whose 
names  remain  are  summoned  as  a  venire  in  the  case,  and 
each  party  is  entitled  to  two  peremptory  challenges.  The 
jury  from  then  on  is  selected  as  in  the  circuit  court  De- 
fendant's counsel,  Mr.  Martin,  was  not  present,  though  he 
knew  when  the  jury  would  be  drawn,  and  the  court  directed 
the  defendant  to  strike  or  to  call  in  counsel  to  assist  him. 
The  defendant  exercised  his  strikes  and  the  state  its,  and 
those  not  struck  were  summoned  for  the  day  of  the  trial, 
when  the  actual  jury  that  tried  him  was  impaneled.  A 
great  many  talesmen  were  summoned  before  the  jury  was 
selected,  and  our  attention  is  not  called  to  any  fact,  nor  can 
we  conceive  of  any,  whereby  defendant  was  prejudiced  by 
the  absence  of  his  counsel  when  the  names  were  struck  from 
the  list  drawn  by  the  clerk.  Counsel  had  full  opportunity 
to  examine  each  juror  and  he  availed  himself  of  that  op- 
portunity when  the  trial  was  entered  upon. 

Notwithstanding  the  fact  that  the  case  had  been  set  for 
trial  a  long  time  in  advance,  at  a  date  agreeable  to  counsel 


16         SUPREME  COURT  OF  WISCONSIN.     [Nov. 

Mainville  v.  State,  173  Wis.  12. 

for  defendant  when  set,  he  was  not  present  at  the  opening 
of  the  trial  and  asked  for  a  continuance  on  the  ground  that 
he  was  engaged  in  the  trial  of  another  case  in  another  court 
The  continuance  was  refused.  Another  member  of  the 
Martin  firm,  or  a  lawyer  employed  by  the  firm,  was  present, 
and  it  appears  from  the  record  that  he  ably  defended  the  ac- 
cused, and  that  the  latter  was  in  nowise  prejudiced  by  the 
refusal  of  the  continuance.  Courts  cannot  await  the  con- 
venience of  attorneys,  and  especially  of  such  busy  attorneys 
as  Mr.  P.  H.  Martin.  If  they  did,  their  work  would  never 
be  done.  It  is  perhaps  a  penalty  that  an  able  and  busy 
lawyer  pays  that  he  cannot  personally  try  every  case  that 
comes  to  his  firm  or  that  he  would  like  to  try.  But  in  these 
days  of  shorthand  service  it  is  quite  easy  to  put  any  mem- 
ber of  the  firm  in  possession  of  the  theory  and  points  of 
the  case,  especially  so  where,  as  here,  all  are  able  lawyers 
capable  of  handling  difficult  cases.  This  case  presented  no 
difficulties  to  the  defense  except  the  facts  constituting  the 
offense,  and  these  were  beyond  the  cure  of  the  most  able 
and  skilful  lawyer. 

Judicial  action  upon  an  application  for  a  continuance  is  a 
miLtter  resting  largely  in  the  sound  discretion  of  the  trial 
Court,  and  its  refusal  to  grant  it  will  not  be  interfered  with 
unliess  resulting  in  manifest  prejudice  to  the  party  asking 
it.  Miller  V.  State,  139  Wis.  57  (119  N.  W.  850)  and  cases 
cited  on  page  66.    We  find  no  such  prejudice  here. 

Erfor  is  alleged  because  peremptory  challenges  to  the 
jurors  Hansel  ,and  Uphoven  were  not  sustained.  On  the 
voir  dire  the  juror  Hanzel  testified: 

T  am  not  acquainted  with  the  defendant.  I  lived  in  Antigo 
nt  the  time  of  the  shooting.  I  followed  the  other  case  when 
it  was  tried.  I  attended  the  court  during  its  trial.  ^  I  have 
discussed  the  guilt  or  innocence  of  the  defendant  with 
reference  to  Mrs.  Lillie,  and  I  have  expressed  an  opinion 
which  I  have  ,at  the  present  time  and  which  it  would  take 
evidence  to  remove.  It  shouldn't  be  so  firmly  fixed  in  my 
niind  that  if  would  influence  me  in  any  way  in  rendering  a 
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verdict.  Whether  it  would  "there  is  a  question."  The 
opinion  I  formed  as  to  defendant's  guilt  pr  innocence  in 
this  case  was  based  on  my  being  present  in  the  court  room 
hearing  the  testimony  in  the  last  trial. 

He  further  testified: 

« 

It  is  not  true  that  it  would  require  the  introduction  of 
evidence  in  this  case  before  I  would  give  way  to  the  previous 
formed  opinion  I  entertain.  I  would  dismiss  it  if  I  sat  on 
the  jury.  I  could  dismiss  it.  I  don't  think  it  would  be  im- 
possible, but  it  might  probably  make  it  hard  for  me  to  do  it. 
I  think  I  was  present  at  the  trial  twice ;  one  of  the  days  was 
when  the  attorneys  were  summing  up  the  case  to  the  jury. 

The  juror  Uphoven  testified: 

I  came  to  a  conclusion  that  defendant  was  either  right 
or  wrong  in  the  other  case.  I  did  not  express  any  opinion 
on  this  case.  It  did  not  leave  any  impression  on  my  mind. 
I  heard  so  many  different  ways  that  I  did  not  think  which 
was  what.  I  read  in  the  Antigo  Journal  the  entire  trial  in 
the  newspaper  report.  That  purported  to  state  part  of  what 
the  witnesses  testified  to,  and  I  read  it  and  discussed  the  trial 
of  the  case.  According  to  the  paper  I  formed  an  opinion  as 
to  the  merits  of  that  case.  I  did  not  know  about  the  other 
case  coming  up.  It  was  told  to  me  how  the  shooting  was 
done.  They  did  not  leave  out  the  shooting  of  Mrs.  Lillie. 
It  was  discussed  just  the  same  as  the  shooting  of  Parsons. 
At  that  time  they  stood  on  the  same  basis  so  far  as  my 
opinion  was  concerned.  Independent  of  this  actual  court 
proceeding  as  to  how  the  facts  actually  happened,  I  had  an 
opinion  on  one  just  the  same  as  I  did  on  the  other.  I  had 
no  opinion  as  to  whether  he  was  right  or  wrong  as  to  the 
shooting  of  this  woman  and  shooting  this  man. 

In  Baker  v.  State,  88  Wis.  140,  59  N.  W.  570 ;  Niezoraw- 
ski  V,  State,  131  Wis.  166,  111  N.  W.  250;  and  in  Burns  v. 
State,  145  Wis.  373,  128  N.  W.  987,  this  court  has  had 
occasion  to  discuss  the  question  of  what  constitutes  an  im- 
partial juror.  The  rule  deducible  from  these  and  other 
cases  is  that  a  juror  who  says  he  can  and  will  give  the  de- 
fendant the  benefit  of  the  presumption  of  innocence;  who 
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can  and  will  disregard  any  opinion  he  may  have  formed  or 
expressed  as  to  his  guilt  or  innocence,  and  who  can  and  will 
try  him  impartially  upon  the  evidence  given  in  court  and 
upon  that  alone,  is  competent.  In  this  age  of  tmiversal 
newspaper  reading  and  publication  of  news  any  other  rule 
would  be  unworkable.  An  impartial  jury  is  all  the  law  re- 
quires. It  is  not  necessary  to  have  one  ignorant  of  all  the 
facts  which  the  evidence  may  disclose  or  devoid  of  all  im- 
pressions formed  from  reading,  hearsay,  or  a  partial  dis- 
closure of  the  facts.  Justice  is  arrived  at  from  knowledge 
impartially  applied ;  and  the  conscientious  juror  who  regards 
the  sanctity  of  his  oath  and  senses  the  importance  to  the 
defendant  and  to  the  state  of  a  just  verdict  will  make  true 
deliverance  upon  the  evidence  notwithstanding  tentative 
opinions  or  impressions  previously  acquired  from  newspaper 
reading  or  from  a  partial  knowledge  of  the  facts  in  the  case. 
16  Ruling  Case  Law,  265. 

Error  is  also  alleged  because  the  court  refused  to  permit 
the  jurors  to  be  examined  as  to  the  general  reputation  of 
Mrs.  Lillie.  It  is  said  that,  since  the  state  had  announced 
that  Mrs.  Lillie  would  be  a  witness  in  the  case,  defendant 
had  a  right  to  know  the  attitude  of  the  jurors  towards  her 
testimony.  While  reasonable  latitude  should  be  given 
parties  in  the  examination  of  jurors  to  gain  knowledge  as 
to  their  mental  attitude  towards  the  issues  to  be  tried  for 
the  purpose  of  aiding  them  in  striking,  if  not  successful  in 
sustaining  a  challenge  for  cause,  such  scope  does  not  extend 
to  an  inquiry  into  the  juror's  attitude  towards  a  particular 
witness  who  is  expected  to  testify  in  the  case.  Chybowski 
V.  Bucyrus  Co,  127  Wis.  332,  106  N.  W.  833.  To  so  extend 
it  would  be  to  permit  parties  to  get  an  advance  opinion  of 
the  juror  as  to  the  credit  he  would  give  a  certain  witness. 
This  jurors  should  not  be  required  to  give.  16  Ruling  Case 
Law,  281.  Their  duty  is  to  weigh  the  whole  evidence  when 
it  is  in  and  then  to  give  such  credit  and  weight  to  the  testi- 
mony of  each  witness  as  in  their  judgment  it  is  entitled  to 
after  they  have  seen  the  witness  on  the  stand  and  can  judge 
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of  the  reasonableness  of  his  testimony,  his  apparent  truth- 
fulness, and  willingness  to  testify.  The  general  reputation 
of  a  prospective  witness  is  not  an  issue  or  even  a  collateral 
issue  when  the  jury  is  impaneled. 

Defendant  offered  to  prove  statements  made  to  him  by 
his  wife  the  day  before  and  the  day  of  the  shooting,  as  to 
her  relations  to  Parsons.  They  were  offered  in  evidence  for 
the  purpose  of  showing  that  the  shooting  was  done  in  a  heat 
of  passion.  Had  defendant  been  charged  with  murder,  then 
the  evidence  would  have  been  competent  as  tending  to  re- 
duce the  killing  from  murder  to  manslaughter.  But  the 
offense  of  which  defendant  was  convicted  was  one  not  de- 
pending upon  the  question  whether  or  not  it  was  done  in  a 
heat  of  passion.  Assault  with  intent  to  do  great  bodily 
harm  is  the  same  whether  committed  in  a  heat  of  passion  or 
in  a  cool,  deliberate  state  of  mind.  Nor  was  there  an  issue 
before  the  jury  under  either  of  the  charges  against  the  de- 
fendant that  made  heat  of  passion  a  factor  in  the  case.  No 
claim  IS  made  that  defendant  had  no  mental  capacity  to 
form  an  intent.  The  court  therefore  properly  rejected  the 
evidence. 

The  court  submitted  the  following  verdicts  to  the  jury: 
(a)  Assault,  being  armed  with  a  dangerous  weapon,  with 
intent  to  kill,  under  sec.  4376,  Stats. ;  (b)  assault  evincing 
a  depraved  mind  regardless  of  human  life,  under  sec.  4374a; 
(c)  assault  with  intent  to  do  great  bodily  harm,  under  sec. 
4377;  (d)  assault  without  any  intent,  under  sec.  4696;  and 
(e)  not  guilty.  Full  and  correct  instructions  as  to  each 
offense  were  given  by  the  court.  It  correctly  defined  an 
assault  and  told  the  jury  that  if  the  intent  to  do  great  bodily 
harm  was  lacking  they  could  find  simple  assault.  This, 
under  the  circumstances,  in  connection  with  the  submission 
of  a  verdict  of  not  guilty,  was  sufficient.  The  jury  found 
an  intent  to  do  great  bodily  harm  upon  abundant  competent 
and  credible  evidence,  so  simple  assault  dropped  out  of  the 
c^se.    The  jury  never  reached  the  question. 

The  other  errors  assigned  ire  not  well  taken.    We  are 
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satisfied  that  the  defendant  had  a  fair  and  impartial  trial, 
was  ably  defended,  and  should  be  well  satisfied  with  the 
result  considering  the  gravity  of  the  charges  against  him 
and  the  strong  evidence  supporting  them. 
By  the  Court. — ^Judgment  affirmed. 


Schenning    and    others.    Respondents,    vs.    Devere    & 
Schloegel  Lumber  Company,  Appellant. 

November  i& — December  14,  ip20. 

Sales:  Transfer  of  title:  Goods  sold  /.  0.  b.  cars:  Unreasonable 
delay  in  shipping  instructions  by  buyer:  Destruction  of  goods: 
.    Delay  of  seller  in  presenting  claim. 

1.  Under  a  contract  for  the  sale  of  lumber  f.  o.  b.  cars  at  a  cer- 

tain siding,  the  title  to  the  lumber,  which  had  been  brought 
to  the  siding  for  loading  but  had  not  been  loaded  on  the 
cars,  remained  in  the  seller. 

2.  Where  the  seller  had  written  the  buyer  urging  immediate  or- 

ders for  shipment  of  the  lumber  because  of  the  danger  from 
fire  while  it  remained  piled  near  the  railroad  track,  and  the 
buyer  replied  promising  to  send  shipping  instructions  in  a 
day  or  two,  a  finding  by  the  trial  court  that  a  delay  of  ten 
days  in  sending  the  shipping  instructions  was  unreasonable 
under  the  circumstances,  so  as  to  render,  the  buyer  liable  for 
the  loss  under  sub.  (2),  sec.  1684/ — 22,  Stats.,  placing  goods 
at  the  risk  of  the  party  at  fault  in  delaying  delivery,  was 
proper. 

3.  The  fact  that  the  seller  failed -to  make  any  claim  against  the 
-    .  buyer  for  six  months  after  the  loss  does  not  defeat. his  right 

of  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county :  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

In  February,  1916,  the  plaintiffs,  copartners  doing  busi- 
ness at  Silver  Lake,  Kenosha  county,'  rnade  a  contract  with 
the  defendant  corporation,  doing  business  in  Milwaukee, 
for  the  sale  of  a  certain  lot  of  lumber  then  at  a  mill  neslf 
Rib  Lake  in  Taylor  coutity  in  the  northierh  part  of  the  state. 
The  milling  of  the  lurhber  was  t6  be  done  by  a  third  person 
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then  under  contract  with  plaintiffs  and  to  be  hauled  about 
seven  miles  to  a  spur  track  for  shipment. 

The  parts  of  the  contract  material  here  were  as  follows: 

"Prices  f.  o.  b.  cars  Stumps  spur."  .    .   . 

"Shipments  to  be  made  immediately  except  that  some  of 
2-inch  No.  1  and  No.  2  hemlock  may  have  to  be  piled  for  a 
short  time  at  the  spur  to  permit  disposition  in  mixed  cars." 

On  March  1,  1916,  the  first  car  was  shipped,  and  by 
March  27th  all  the  lumber  under  the  contract  had  been 
brought  to  the  spur.  On  March  30th  the  last  shipment  was 
made.  No  shipping  orders  were  given  between  March  25th 
and  May  8th,  when  a  forest  fire  at  the  spur  destroyed  the 
balance  of  the  hemlock. 

It  is  agreed  that  the  purpose  of  storing  the  hemlock  which 
was  destroyed  by  the  fire  at  the  siding  was  to  permit  the 
defendant  to  make  a  different  disposition  of  such  particular 
lumber  than  for  the  balance  of  the  contract  and  that  it  was 
for  defendant  to  order  the  shipments. 

On  March  20,  1916,  plaintiffs  wrote  defendant  calling  at- 
tention to  the  danger  from  fire  as  soon  as  snow  is  off  the 
ground  and  requested  orders  for  loading  the  lumber.  On 
April  24th  plaintiffs  again  wrote  to  defendant  stating. 
among  other  things,  as  follows : 

"It  now  becomes  urgently  necessary  to  again  call  your 
attention  to  the  absolute  fact  that  the  long  delay. in  remov- 
ing our  lumber  from  sidetrack  is  every  day  adding  to  the 
danger  of  fire.  ...  If  you  cannot  dispose  of  this  lumber 
at  once  or  cannot  handle  it  in  your  yard,  then  please  let  us 
kno\y  at  once.  For  then  we  will  load  at  once  and  ship  to 
Silver  Lake.  At  any  rate,  the  lumber  cannot  be  left  lying 
in  the  woods  any  longer.  .  .  .  We  will  be  glad  to  at  once 
Start  this  lumber  to  moving  if  vou  cannot  handle  it.  We 
were  not  looking  for  a  delay  of  this  sort,  .  .  .  we  afe  all 
exceeding  uneasy  about  otir  lumber.  You  know  very  well 
that  lumber  piled  close  to  the  railroad,  where  there  is  dry 
grass  and  leaves. ..is  in  immediate  danger  every  time,  a 
locomotive  rnoves  by.  Kindly  let  us  hear  your  wish  im- 
mediatelv.*' 
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In  answer  to  that  and  others  defendant  wrote  on  April 
28th  as  follows: 

"The  shipments  of  the  lumber  did  not  work  at  all  as  we 
had  planned.  The  rushing  through  of  shipments  and  mixing 
of  stock  prevented  us  selling  such  parts  of  this  lumber  as 
we  had  intended  to  dispose  of.  Other  things  worked  to  our 
disadvantage.  We  will  tell  you  about  it  when  we  see  you 
personally. 

"As  to  the  lumber  still  left  at  the  spur*.  We  could  have 
sold  this  stock  ten  times  over  at  fair  prices.  But  our  cus- 
tomers want  certain  sizes  and  certain  grades,  and  from 
what  our  man  says  and  from  the  experience  we  have  had, 
we  can  see  that  the  people  up  there  will  be  unable  and  un- 
willing to  handle  and  ship  as  would  be  required.  May  have 
to  take  the  balance  of  the  lumber  to  Milwaukee  and  will  let 
you  know  in  a  couple  of  days." 

There  was  no  direct  response  to  this  letter. 

On  May  9th  the  plaintiffs  notified  defendant  of  the  loss 
by  fire  of  the  day  before,  but  before  receipt  of  such  in- 
formation defendant  wrote  on  May  10th  to  plaintiffs  say- 
ing, among  other  things,  as  follows: 

"You  may  write  your  people  to  send  the  balance  of  the 
lumber  to  us  at  Milwaukee.  .  .  .  Load  the  2  x  4  in  a  car 
for  themselves.  .  .  .  We  want  to  switch  this  car  to  one  of 
our  customers  in  Milwaukee.  .    .    . 

"We  would  have  preferred  to  handle  this  lumber  dif- 
ferently and  more  to  our  advantasfe,  but  we  cannot  see  how 
it  can  be  done  under  the  circumstances." 

Subsequent  correspondence  was  had  between  the  parties, 
but  no  claim  made  by  plaintiffs  on  account  of  this  fire  loss 
until  the  following  November  or  December.  Suit  was  then 
brought,  and  at  the  dose  of  the  trial  respective  motions 
made  for  a  directed  verdict,  and  the  court  thereupon  an- 
swered the  questions  of  the  special  verdict  which  had  been 
prepared  for  the  jury  and  upon  those  directed  judgment  in 
favor  of  the  plaintiffs  for  the  agreed  amount  of  the  value 
of  the  hemlock  thus  destroyed  in  the  sum  of  $2,233*18, 
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with  interest  and  costs,  and  from  such  judgment  defendant 
has  appealed. 

ror  the  appellant  there  was  a  brief  signed  by  Lorem  & 
l^orenz  of  Milwaukee,  attorneys,  and  Franklin  E.  Bump 
of  Wausau,  of  counsel ;  and  the  cause  was  argued  orally  by 
IraS.Lorenz. 

ri  erman  Leicht  of  Medf ord,  for  the  respondents. 

EscHWEiLER,  J.  The  plaintiffs  asserted  in  the  com- 
plaint and  upon  the  trial  that  by  the  action  of  the  parties,  in- 
cluding defendant's  delay  in  ordering  the  shipment  of  the 
hemlock,  title  to  it  was  to  be  considered  as  having  passed 
before  the  fire  and  for  that  reason  the  loss  should  be  borne 
by  defendant.  The  trial  court,  however,  held,  and  we 
think  properly,  that  under  the  terms  of  the  contract  the  title 
was  not  intended  to  pass  until  the  plaintiffs  had  performed 
the  duty  resting  upon  them  under  the  contract  of  loading 
the  same  upon  cars. 

Judgment  was  directed  by  the  trial  court  on  the  ground 
that  the  loss  was  properly  chargeable  against  defendant  by 
reason  of  its  delay  in  giving  orders  for  its  shipment,  and 
under  the  rule  of  law  whose  statutory  embodiment  is  found 
in  sub.  (2),  sec.  1684/ — 22,  Stats.,  which  provides  that, 
where  a  delivery  of  personal  property  under  a  contract  of 
sale  has  been  delayed  through  the  fault  of  either  buyer  or 
seller,  the  goods  are  at  the  risk  of  the  party  at  fault  as  re- 
gards any  loss  which  might  not  have  occurred  but  for  such 
fault 

Appellant  contends  with  quite  a  persuasive  argument  that 
the  conduct  of  the  parties  in  recognition  of  their  apparent 
respective  rights  and  liabilities  under  the  contract,  and  par- 
ticularly by  reason  of  the  plaintiffs  failing  to  protest  against 
the  suggestions  made  by  defendant  in  its  letter  of  April 
28th,  quoted  above,  and  further  failing  to  immediately  ship 
the  hemlock  without  waiting  for  orders,  was  such  an  ac- 
quiescence in  the  delay  as  to  leave  the  liability  for  the 
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destruction  of  this  property  where  it  originally  rested  under 
the  contract,  namely,  on  the  plaintiffs  as  owners. 

Under  the  evidence  it  became,  however,  purely  a  question 
of  fact  as  to  whether  or  not  the  failure  to  give  shipping  or- 
ders by  defendant,  even  after  the  letter^of  April  28th,  was 
an  unreasonable  period  of  delay  in  view  of  the  known  and 
recognized  danger  from  forest  fires.  What  would  have 
been  a  reasonable  time  for  ordering  the  shipment  while  the 
snow  was  still  on  the  ground,  when  no  such  danger  was 
present,  was  not  necessarily  the  standard  by  which  to  judge 
the  element  of  reasonable  time  after  such  a  period  and  when 
danger  was  much  more  possible  owing  to  the  known  condi- 
tion in  the  woods. 

The  plaintiffs  might  well  be  considered  as  reasonably 
waiting  from  day  to  day  for  shipping  orders  in  reliance 
lipon  the  promise  of  defendant  in  its  letter  of  April  28th 
of  giving  definite  information  within  a  day  or  two. 

That  the  plaintiffs  failed  to  assert  a  claim  for  such  loss 
for  some  months  after  their  cause  of  action  actually  arose 
does  not  of  course  defeat  their  right  of  action. 

We  cannot  satisfy  ourselves  that  the  findings  of  the  court 
ih  this  regard  were  clearly  wrong  and  the  judgment  must 
be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Booker,  Respondent,  vs.  Pelkey  and  another,  imp.,  Ap- 
pellants. 

November  i6 — December  14,  1^20. 

Fraud:  Conspiracy:  Liability  of  persons  acting  on  concerted  plan: 
Rule  of  damages:  Misrepresentation  of  owncr^s  price. 

1.  A  complaint  in  an  action  to  recover  damag^es  for  misrepresenta- 
tions in  the  sale  of  land  to  plaintiff  which  alleged  that  three 
of  the  five  defendants  made  actionable  representations  and 
charged  that  all  of  the  defendants  planned  and  conspired  to 
conceal  material  facts  from  plaintiff  and  helped  to  plan  the 
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ways  and  means  by  which  the  fraud  was  consummated,  states 
a  cause  of  action  against  the  two  defendants  who  did  not 
participate  in  the  misrepresentations. 

2.  Such  a  complaint  is  based  on  a  concerted  plan  of  action  to  de- 

fraud, which  renders  all  defendants  liable  for  the  injury,  and 
is  not  subject  to  the  objection  that  it  does  not  show  a  con- 
spiracy to  defraud  by  making  false  and  material  represen- 
tations. 

3.  A  misrepresentation  that  the  price  to  a  prospective  purchaser 

is  the  lowest  price  at  which  the  owner  would  sell  is  a  mis- 
representation as  to  a  fact,  not  a  matter  of  opinion,  and  is 
actionable  if  false.    Estes  v,  Crosby,  171  Wis.  73,  followed. 

4.  The  complaint,  alleging  that  defendants  participated  in  a  com- 

mon plan  to  defraud  plaintiff,  states  a  single  cause  of  action 
against  all  of  them,  although  they  took  different  parts  in 
carrying  out  the  plan ;  and  the  same  rule  of  damages  should 
be  applied  to  each  defendant. 

Appeal  from  an  order  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed. 

In  the  opinion  of  the  trial  judge  the  following  summary 
IS  g^ven  of  the  allegations  of  the  amended  complaint  set- 
ting forth  the  misrepresentations  claimed  which  for  the  most 
part  will  suffice  to  present  the  questions  raised  by  the  de- 
murrer: 

"1.  That  Robert  Sharp  was  an  heir  to  the  property  in 
question  and  was  interested  in  the  sale  because  of  such  heir- 
ship, and  that  the  property  had  to  be  sold. 

*2.  That  the  farm  had  always  been  run  properly. 
'3.  That  the  farm  was  in  good  condition. 
'4.  That  the   farm  was  not  in  a   run-down   condition 
through  the  neglect  of  fertilizer  or  cultivation. 

"5.  That  the  ow^ner  wanted  $7,500  for  the  farm. 

"6.  That  the  owner  vvould  not  take  less  than  $7,500  for  it. 

"7.  That  the  two  back  sides  of  one  of  the  forties  of  the 
described  land  was  fully  and  completely  fenced. 

"9.  That  the  defendants,  for  the  purpose  of  inducing 
plaintiff  to  buy  said  land,  conspired  together  and  planned 
to  conceal  the  fact  that  Robert  Sharp  was  a  commission 
land  agent. 

"10.  And  planned  further  to  induce  this  plaintiff,  through 
the  agency  of  Robert  Sharp,  to  go  to  Coleman  that  the  deal 
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would  be  consummated  through  Effie  Pelkey  at  the  Coleman 
State  Bank  at  Coleman. 

"11.  That  in  furtherance  of  the  conspiracy  to  defraud 
the  plaintiff,  the  defendant  S.  G.  Pelkey  instructed  Robert 
Sharp  in  regard  to  the  part  he  had  to  play  in  the  conspiracy 
as  heretofore  alleged,  and  prevented  this  plaintiff  from 
gaining  knowledge  of  the  fact  that  Robert  Sharp  was  not  an 
heir  to  said  property,  but  was  a  land  agent  working  on  a 
commission. 

"12.  That  in  furtherance  of  the  conspiracy  to  defraud 
the  plaintiff,  the  defendant  S.  G.  Pelkey  arranged  for  a  con- 
ference between  Robert  Sharp  and  Effie  Pelkey  at  Coleman 
concerning  the  manner  in  which  the  deal  was  to  be  made 
and  closed. 

"13.  And  still  furthering  the  conspiracy  to  defraud  the 
plaintiff,  the  said  S.  G.  Pelkey,  unknown  to  the  plaintiff,  ad-* 
vised  and  consulted  with  Effie  Pelkey  in  regard  to  drawing 
of  the  papers  and  prevented  the  plaintiff  and  the  vendor, 
George  Pelkey,  from  at  any  time  during  the  entire  deal 
seeing  or  conversing  with  each  other  or  from  learning  the 
true  facts  in  regard  to  the  selling  price  of  said  property. 

"14.  That  the  defendant  L.  IV.  Braseau  aided  the  de- 
fendant S.  G.  Pelkey  in  all  matters  as  heretofore  alleged  in 
regard  to  5*.  C  Pelkey,  and  was  the  receiving  agent  of  the 
$500  paid  down  by  this  plaintiff. 

"15.  That  Robert  Sharp,  Effie  Pelkey,  the  defendant 
George  Pelkey,  knowing  of  the  fraud  so  practiced  upon  him 
by  the  said  defendants  Robert  Sharp,  Effie  Pelkey,  5.  G, 
Pelkey,  and  L.  W.  Brazeau,  wrongfully  agreed  with  the  said 
other  defendants  to  appropriate  the  said  $2,000  which  was 
received  over  and  above  the  price  actually  wanted  for  said 
farm,  by  dividing  the  same  among  themselves.  That  the 
same  w^as  divided  and  appropriated  to  their  own  use." 

The  complaint  also  alleged  that  the  market  value  of  the 
land  would  not  at  the  time  exceed  $5,500,  but  that  if  the 
representations  had  been  true  it  would  have  been  $7,500. 
There  were  other  allegations  more  fully  stating  the  business 
and  relations  of  the  defendants,  and  stating  that  plaintiff 
had  lately  come  from  Canada  and  did  not  want  to  purchase 
through  brokers,  and  stating  in  detail  that  Sharp  was  not 
interested  as  an  heir. 
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For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Classon  &  O'Kelliher  of  Oconto. 

For  the  respondent  there  was  a  brief  by  Classon  &  Whit- 
comb  of  Oconto,  and  oral  argument  by  A.  J.  Whitcomb. 

Jones,  J.  Three  of  the  defendants  have  not  demurred 
to  the  complaint  but  have  answered.  It  could  not  seriously 
be  argued  that  as  to<them  the  complaint  states  no  cause  of 
action.  It  alleges  a  series  of  misrepresentations  by  them  as 
to  material  facts  whereby  the  plaintiff  was  misled  and  de- 
ceived as  to  the  relations  of  one  of  the  parties  to  the  vendor, 
the  condition  of  the  premises  and  their  productiveness,  that 
the  lowest  asking  price  of  the  owner  w^as  $7,500,  and  that 
the  plaintiff  was  thereby  induced  to  pay  $7,500  for  land 
only  worth  $5,500. 

Although  it  is  not  charged  that  the  other  two  defendants 
made  these  representations,  there  were  allegations  that  all 
the  defendants  planned  and  conspired  to  conceal  from  the 
plaintiff  that  Sharp  was  a  broker,  which  under  the  circum- 
stances was  a  very  material  fact;  that  they  helped  to  plan 
the  ways  and  means  by  which  the  fraud  could  be  consum- 
mated ;  that  the  appellant  Pelkey  took  an  active  part  in  giv- 
ing instructions  as  to  concealing  material  facts,  arranging 
conferences,  and  drawing  papers;  and  that  the  appellant 
Braseau  "aided  the  defendant  5*.  G,  Pelkey  in  all  matters 
as  heretofore  alleged  in  regard  to  5.  (7.  Pelkey,  and  was  the 
receiving  agent  of  the  $500  paid  down  by  this  plaintiff." 
It  is  further  alleged  that  the  appellants  shared  with  the 
others  in  the  proceeds  of  the  fraud. 

In  our  opinion  the  allegations  of  the  complaint  can  only 
lead  to  one  conclusion,  namely,  that  all  the  defendants,  by 
fraud  and  misrepresentation,  obtained  from  the  plaintiff 
$2,000  more  than  the  land  was  worth  and  more  than  the 
asking  price  of  the  vendor,  and  unlawfully  appropriated  that 
amount  to  their  own  use.  It  is  argued  by  appellants'  coun- 
sel that  the  complaint  does  not  show  a  conspiracy  to  defraud 
by  making  false  and  material  representations.     This  argu- 
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ment  is  well  answered  by  the  language  of  Mr.  Chief  Justice 
WiNSLOW  in  Hull  v.  Doheny,  16.1  Wis.  27,  152  N.  W.  417: 

'*It  is  not,  ais  seems  to  have  been  thought,  an  action  of 
conspiracy,  but  an  action  to  recover  damages  for  a  wrong 
committed  by  a  number  of  persons  who  have  agreed  to  act 
together  to  accomplish  that  wrong,  all  being  liable  for  all 
acts  committed  by  any  one  of  their  number  in  furtherance 
of  the  concerted  plan  of  action.  The  conspiracy  is  alleged 
simply  as  a  means  of  connecting  all  the  defendants  with  the 
overt  acts  of  each  individual." 

The  appellants'  counsel  also  rely  on. their  claim  that  false 
representations  by  which  plaintiff  was  induced  to  pay  $2,000 
more  than  was  asked  or  wanted  by  the  owner,  and  that  he 
would  not  take  less  than  that  amount,  were  not  actionable. 
Although  in  other  states  there  is  authority  for  this  conten- 
tion, we  cannot  agree  to  it.  Such  misrepresentations  are 
not  mere  statements  of  opinion,  but  relate  to  facts  known  to 
defendants  and  unknown  to  the  plaintiff.  They  are  state- 
ments well  calculated  to  influence  a  buyer  and  on  which  he 
has  a  right  to  rely.  The  rule  that  such  misrepresentations 
are  actionable  was  declared  by  this  court  in  a  recent  case. 
Estes  V.  Crosby,  171  Wis.  73,  175  N.  W.  933.  See  8  A. 
L.  R.  1377  and  annotation. 

The  argument  that  two  causes  of  action  are  improperly 
joined  is  not  sound.  According  to  the  allegations  of  the 
complaint,  although  the  several  defendants  took  different 
parts  in  the  plan  to  defraud,  their  efforts  were  directed  to  a 
common  end  and  they  were  all  sharers  in  the  unlawful 
gains.  We  do  not  agree  that  there  should  be  a  different  rule 
of  damages  applied  to  any  of  the  defendants.  They  would 
all  be  liable  for  the  actual  loss  suffered  by  the  plaintiff,  that 
is,  the  difference  between  the  value  of  land  at  the  time  of  the 
sale  and  its  value  as  represented,  or  the  difference  between 
the  asking  price  and  the  amount  he  was  fraudulently  in- 
duced to  pay. 

By  the  Court. — Order  affirmed. 
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KovNESKY,  Respondent,  vs.  Stodola  and  others.  Appel- 
lants. 

November  i& — December  14,  ip20. 

Negligence:  Bystander  injured  by  persons  engaged  in  rough  play: 

Contributory  negligence. 

1.  Where  the  evidence  showed  that  three  defendants  who  were 

more  or  less  intoxicated  were  engaged  in  a  frolic  in  a  saloon, 
and  one  of  them  pushed  another  against  the  third,  who  was 
thrown  against  plaintiff,  knocking  him  down  and  injuring 
him,  the  jury  were  warranted  in  finding  that  all  three  de- 
fendants were  negligent. 

2.  The  fact  that  plaintiff,  some  distance  away  from  the  defend- 

ants, was  standing  with  his  back  to  the  bar  and  his  legs 
crossed,  does  not  make  him  guilty  of  negligence  as  a  matter 
of  law,  as  the  jury  had  a  right  under  the  evidence  to  find 
that  he  was  not  taking  part  in  the  fun  and  frolic  going  on 
between  the  defendants. 

3.  The  question  whether  plaintiff  had  any  connection  with  the 

frolic  which  produced  his  injuries  is  for  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.     Affirmed, 

On  June  30,  1919,  the  plaintiff,  defendants,  and  some 
others  were  in  the  saloon  of  one  Kralovetz  at  a  place  called 
Klondike,  Oconto  county.  The  injury  occurred  somewhere 
about  midnight,  and  during  the  night  many  people  pa- 
tronized the  saloon,  coming,  going,  and  drinking  intoxicat- 
ing liquor. 

At  the  time  of  the  injury  to  the  plaintiff  the  defendants 
-were  at  the  bar  quite  close  together,  the  plaintiff  standing 
with  his  back  to  the  bar  at  some  distance  from  the  defend- 
ants. The  claim  of  the  plaintiff  is  that  the  defendants,  or 
one  of  them,  pushed  the  other  two  defendants  with  such 
force  against  the  plaintiff  as  to  throw  him  from  his  position 
at  the  bar,  knock  him  down  and  produce  the  injury. 

Action  was  brought  by  the  plaintiff  for  the  injury  sus- 
tained on  account  of  the  acts  of  the  defendants.     Several 
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defenses  were  set  up  and  the  case  tried  to  the  court  and  a 
jury  and  the'  following  verdict  returned : 

**(1)  Did  the  defendants  fail  to  exercise  ordinary  care  in 
their  conduct  toward  the  plaintiff  at  the  time  he  was  in- 
jured?   A,  Yes. 

"(2)  If  you  answer  the  first  question  'Yes,'  then  answer 
this:  Was  such  failure  to  exercise  ordinary  care  the  proxi- 
mate cause  of  plaintiff's  injury?     A.  Yes. 

"(3)  If  you  answer  the  first  and  second  questions  *Yes,' 
then  answer  this:  Did  any  want  of  ordinary  care  on  the 
part  of  the  plaintiff  proximately  contribute  to  produce  his 
injury?     A.  No. 

"(4)  Was  plaintiff  a  participant  in  the  frolic  at  or  about 
the  time  he  was  injured  ?     A.  No. 

"(5)  At  what  sum  do  vou  assess  plaintiff's  damages? 
A.  $600." 

Judgment  was  rendered  on  the  verdict,  from  which  the 
defendants  appealed. 

The  only  question  presented  in  this  case  is  whether  the 
verdict  is  supported  by  the  evidence. 

Three  main  points  are  discussed  by  counsel  for  defend- 
ants: First,  that  no  negligence  was  shown  on  the  part  of 
defendants;  second,  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence ;  third,  that  the  injury  to  the  plaintiff  was 
the  result  of  a  frolic  in  which  he  participated  with  the  de- 
fendants, and  hence  no  liability  exists  under  such  circum- 
stances. 

For  the  appellants  there  was  a  brief  by  Minahan,  Mina- 
han,  Minahan  &  Duquaine  of  Green  Bay,  and  oral  argu- 
ment by  F.  /.  Minahan. 

For  the  respondent  there  was  a  brief  by  Classon  &'  Whit- 
comb  of  Oconto,  and  oral  argument  by  A.  J.  Whitcomb. 

Kerwin,  J.  1.  It  is  vigorously  insisted  by  counsel  for  de- 
fendants that  there  is  no  evidence  of  negligence,  and  it  is 
argued  that,  especially  as  regards  defendant  Hooper,  no  act 
of  Hooper  amounted  to  negligence.    There  is  credible  evi- 
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dence,  however^  tending  to  show  that  the  three  defendants 
were  connected  in  the  frolic  and  their  acts  concurred  in 
producing  the  injury  complained  of. 

It  also  appears  that  the  push  Stodola  administered  to  De 
Cleene  was  of  sufficient  force  to  throw  De  Cleene  against 
Hooper,  and  Hooper  against  plaintiff.  If  this  act  was 
understood  between  the  three  defendants  and  calculated  to 
displace  or  throw  plaintiff  from  his  position  at  the  bar  and 
the  defendants  concurred  in  it,  it  was  a  negligent  act,  and 
while  some  argument  is  made  to  the  effect  that  Hooper  was 
stupidly  drunk  there  is  also  evidence  that  he  knew  what  he 
was  doing.  There  is  evidence  as  follows:  *'Q.  Hooper  was 
pretty  well  intoxicated,  was  he  not?  A,  Well,  he  was  I 
guess  like  the  rest  of  us — I  don't  know — maybe  more  and 
maybe  less."  There  is  also  credible  evidence  that  Hooper 
acted  in  concert  with  the  other  defendants  during  the  even- 
ing and  knew  what  he  was  doing. 

On  the  question  of  negligence  of  defendants  as  well  as 
other  questions  the  case  was  fairly  submitted  to  the  jury, 
and  the  jury  had  a  right  to  find  that  all  three  defendants 
were  guilty  of  negligence  and  their  acts  produced  the  injury 
complained  of. 

It  is  also  argued  that  defendant  Stodola  could  not  reason- 
ably have  anticipated  that  his  act  would  produce  the  result 
or  injure  the  plaintiff,  but  the  evidence  shows  that  Stodola 
made  the  push  with  his  shoulder,  and  evidently  it  was  a  very 
hard  push  which  produced  the  result  shown  by  the  evidence. 

On  the  whole  case  the  court  is  convinced  that  the  jury 
was  warranted  in  finding  the  defendants  guilty  of  negligence. 
The  learned  trial  judge  below  rendered  a  written  opinion 
in  the  case,  and  among  other  things  said : 

"And  the  defendants,  without  anv  warning  or  caution, 
shoved  against  the  plaintiff  and  threw  him  to  the  floor, 
causing  him  serious  injury.  I  think  the  act  of  the  defend- 
ants was  negligence  on  their  part — in  fact,  was  an  assault 
upon  the  plaintiff  without  any  provocation  whatever." 
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2.  It  is  contended  that  the  plaintiff  was  guilty  of  negli- 
gence as  a  matter  of  law.  The  court  is  satisfied  that  this  con- 
tention cannot  be  sustained.  The  evidence  tends  to  show 
that  the  plaintiff  was  some  distance  away  from  the  defend- 
ants at  the  time  and  standing  with  his  back  to  the  bar  and 
his  legs  crossed.  Counsel  for  defendants  argue  that  he  was 
pivoting  on  his  heel  and  his  position  under  the  circum- 
stances made  him  negligent.  But  he  was  taking  no  part  in 
the  fun  or  frolic  which  was  going  on  between  the  defendants 
at  the  time;  at  least  the  jury  had  a  right  to  so  find.  The 
court  finds  no  merit  in  this  contention. 

3.  It  is  further  contended  that  the  parties  were  engaged 
in  a  frolic  and  that  plaintiff  was  a  participant  in  the  frolic 
and  hence  cannot  recover.  The  court  finds  this  contention 
als^o  without  merit. 

For  the  purpose  of  irritating  and  annoying  Hooper,  who 
was  under  the  influence  of  liquor,  the  suggestion  was  made 
that  Hooper  had  struck  Stodola,  when  in  fact  he  had  not. 
The  question  was  asked  of  several  present  whether  Hooper 
had  not  struck  Stodola,  and  the  plaintiff,  among  others, 
being  asked,  answered  that  Hooper  had  struck  Stodola,  al- 
though he  knew  that  Hooper  had  not  done  so.  Counsel  for 
defendants  argue  that  this  answer  by  plaintiff  tends  to  make 
him  a  participant  in  the  frolic.  On  this  point  the  court  be- 
low in  his  written  opinion  further  says: 

"The  only  thing  that  he  did  to  show  a  participation  in 
the  activities  that  were  taking  place,  provoked  by  the  de- 
fendants, was  when  one  of  them,  asked  him  if  he  had  not 
heard  a  certain  statement,  and  he  acquiesced  and  said  he 
had,  which  was  not  the  truth.  Whether  his  motive  in  as- 
senting to  this  suggestion  was  for  the  purpose  of  aiding  in 
the  fun  or  for  the  purpose  of  getting  rid  of  a  drunken  man 
who  put  the  question  to  him,  is  not  so  clear." 

It  appears  that  at  the  time  of  the  accident  in  question  and 
for  some  time  prior  thereto  the  plaintiff  was  standing  some 
distance  away  from  the  defendants  and  taking  no  part  in 
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their  frolic,  but  talking  to  other  persons  who  were  in  no 
way  connected  with  the  frolic. 

The  court  thinks  it  was  clearly  for  the  jury  to  say 
whether  under  all  the  circumstances  the  plaintiff  had  any 
connection  with  the  frolic  which  produced  the  injury.  On 
the  question  of  participating  in  the  frolic  the  court  below, 
in  his  charge,  said: 

"The  mere  presence  of  the  plaintiff,  Kovnesky,  at  the 
saloon  does  not  render  him  a  participant  in  the  frolic  going 
on,  but  if  you  find  from  the  evidence  that  he  did  any  act  to 
countenance  or  approve  Stodola,  De  Cleene,  or  Hooper  in 
their  frolic,  he  then  participated  in  it.  In  other  words,  if  he 
w^as  a  looker-on  he  did  not  participate,  but  if  he  gave  any 
encouragement  or  aid  to  Stodola,  De  Cleene,  or  Hooper,  or 
to  their  plans,  then  he  has  participated,  and  you  should 
answer  the  question  Yes." 

This  charge  was  certainly  very  fair  and  appears  suffi- 
ciently favorable  to  the  defendants. 

It  would  serve  no  useful  purpose  to  spend  time  discussing 
the  evidence;  it  is  sufficient  to  say  that  the  case  was  fairly 
tried  and  that  the  verdict  is  supported  by  the  evidence. 

By  the  Court. — The  judgment  is  affirmed. 


Smith  and  wife,  Respondents,  vs.  Yellow  Cab  Company 

and  another.  Appellants. 

November  i& — December  14,  1^20, 

Master  and  servant:  Servant  exceeding  instructions  of  master: 
Respondeat  superior:  Etndence:  Reports  in  preparation  for 
trial:  Trial:  Persistence  in  showing  defendant  had  liability 
insurance:  Excessive  damages:  Appeal. 

1.  Where  a  taxicab  driver,  in  violation  of  his  master's  directions, 
took  passengers  outside  of  the  city  limits,  where  they  left 
the  vehicle  without  paying,  he  was,  while  returning  home, 
within  the  scope  of  his  employment  so  as  to  render  the 
master  liable  for  his  negligence  under  the  doctrine  of  respon- 
deat superior. 

Vol.  173—2 
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2.  In  a  consolidated  action  by  husband  and  wife  against  a  taxicab 

company  for  damages  for  a  collision  with  their  automobile, 
where  a  witness  who  had  made  a  report  on  the  accident, 
having  stated  that  he  was  indirectly  an  employee  of  the  de- 
fendant company,  in  response  to  further  questions  testified 
that  he  was  an  employee  of  an  automobile  liability  company, 
it  was  improper  for  counsel  for  plaintiffs  to  persist  in  their 
attempts  to  show  that  the  defendant  was  insured. 

3.  In  an  action  for  damages  resulting  from  a  collision,  a  report 

by  an  employee  of  a  liability  company  insuring  defendant 
which  covered  an  interview  with  the  plaintiffs  was  inad- 
missible in  evidence. 

4.  Where   the    jury,    notwithstanding    misconduct    by    plaintiffs' 

counsel  in  attempting  to  show  that  defendant  was  insured, 
did  not  make  an  excessive  award  of  damages  to  the  wife,  it 
will  be  presumed  that  the  jury,  in  assessing  the  husband's 
damages,  was  not  prejudiced. 

5.  Where  the  only  matters  in  issue  were  the  amount  of  damages 

and  whether  defendant's  employee  at  the  time  of  the  accident 
was  acting  within  the  scope  of  his  employment,  and  the  un- 
disputed facts  showed  as  a  matter  of  law  that  the  employee 
was  so  acting,  misconduct  of  plaintiffs*  counsel  in  attempting 
to  show  that  defendant  was  insured  will  not  be  deemed 
prejudicial,  the  damages  awarded  not  being  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

Actions  by  husband  and  wife,  consolidated,  to  recover  for 
personal  injuries  and  for  damage  to  Mrs.  Smith's  automo- 
bile sustained  in  a  collision  with  defendants'  automobile. 
The  jury  found  that  the  driver  of  defendants'  automobile  at 
the  time  of  the  collision  was  acting  within  the  scope  of  his 
employment  and  that  Mr.  Smith  sustained  damages  in  the 
sum  of  $3,000.  Other  findings  are  not  challenged.  De- 
fendants appealed  from  a  judgment  in  favor  of  plaintiffs 
because  they  claim  there  is  no  basis  for  the  finding  that  their 
driver  was  within  the  scope  of  his  employment  at  the  time 
of  the  collision ;  because  the  damages  to  Mr.  Smith  are  ex- 
cessive; and  because  of  error  in  receiving  incompetent  and 
prejudicial  evidence. 

For  the  appellants  there  was  a  brief  by  /.  Elmer  Lehr 
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and  Raymond  /.  Cannon,  both  of  Milwaukee,  attorneys,  and 
William  W,  Storms  and  Storms,  Foley  &  Beck,  all  of 
Racine,  of  counsel ;  and  the  cause  was  argued  orally  by  Mr. 
Lehr, 

For  the  respondents  there  was  a  brief  by  Simmons  & 
Walker  of  Racine,  and  oral  argument  by  John  B,  Simmons. 

ViNjE,  J.  It  appears  that  about  11  o'clock  in  the  even- 
ing of  October  16,  1918,  a  couple  of  men  applied  at  de- 
fendants' garage  and  office  for  a  car  or  cab  in  which  to  ride 
around  the  city.  Defendants  sent  one  of  their  drivers, 
Haase,  to  take  the  men  around  the  city,  and,  as  they  claim, 
instructed  him  not  to  leave  the  city.  Haase  took  them  from 
saloon  to  saloon  and  drove  them  to  Cudahy  and  further 
south.  He  claims  he  was  directed  by  them  to  do  so,  and  also 
claims  he  got  lost.  When  they  reached  Kenosha  the  men 
jumped  out,  and,  without  paying  the  cab  hire,  told  Haase 
to  "beat  it  home."  On  his  way  back  he  collided  with  the 
Smith  automobile. 

It  is  claimed  that  since  Haase  disobeyed  instructions  in 
taking  the  men  out  of  the  city  he  was  outside  the  scope  of 
his  emplo3mient,  and  the  cases  of  Steffen  v.  McNaughton, 

142  Wis.  49,  124  N.  W.  1016;  Gezvanski  v.  Ellsworth.  166 
Wis.  250,  164  N.  W.  996 ;  and  Youngquist  v.  L.  J.  Droese 
Co.  167  Wis.  458,  167  N.  W.  736,  are  especially  relied  upon 
to  sustain  the  claim.  If  it  were  true  that  a  servant  is  out- 
side the  scope  of  his  employment  whenever  he  disobeys  the 
orders  of  his  master  the  doctrine  of  respondeat  superior 
would  have  but  scant  application,  for  the  master  could  al- 
virays  instruct  his  servant  to  use  ordinary  care  under  all  cir- 
cumstances. The  servant's  negligence  would  therefore  al- 
ways be  contrary  to  orders  and  the  nonliability  of  the  master 
would  follow.  But  such  is  not  the  law.  The  servant  is 
within  the  scope  of  his  employment  when  he  is  engaged  in 
the  master's  service  and  furthering  the  master's  business 
though  the  particular  act  is  contrary  to  instructions.     The 
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purpose  of  the  service  rendered  by  the  employee,  and  not  the 
method  of  performance,  is  the  test  of  whether  or  not  the 
servant  is  within  the  scope  of  his  emplo3rment.  If  the  pur- 
pose is  to  further  the  master's  business  and  not  that  of  the 
servant,  the  latter  is  within  the  scope  of  his  employment 
though  he  be  negligent  or  disobeys  orders  as  to  the  method 
of  its  execution.  Wilson  v,  Noonan,  27  Wis.  598;  Berg- 
nian  v.  Hendrichon,  106  Wis.  434,  82  N.  W.  304;  Cobb  v. 
Simon,  119  Wis.  597,  97  N.  W.  276;  Johnston  v.  C,  St.  P., 
M.  &  O,  R,  Co.  130  Wis.  492,  110  N.  W.  424;  Schultz  v. 
La  Crosse  City  R.  Co.  133  Wis.  420,  113  N.  W.  658;  Daley 
V.  C.  &  N.  IV.  R.  Co.  145  Wis.  249,  129  N.  W.  1062;  Rat- 
cliffe  V.  C,  M.  &  St.  P.  R.  Co.  153  Wis.  281,  141  N.  W. 
229;  Gray  v.  C.  &  N.  W.  R.  Co.  153  Wis.  637,  142  N.  W. 
505;  Oakes  v.  Marshall-lVells  H.  Co.  158  Wis.  165,  147 
N.  W.  832. 

In  the  present  case  Haase  was,  even  under  defendants' 
claim,  furthering  their  business.  He  was  driving  for  hire 
to  be  paid  them.  That  it  was  not  paid  is  immaterial.  The 
ca«es  relied  upon  by  the  defendants  are  therefore  not  ap- 
plicable. In  the  Steffen  Case  the  servant  was  using  the 
automobile  to  get  his  dinner.  Under  the  terms  of  the 
service  he  was  then  not  in  the  master's  employ  at  all.  So  in 
the  Gewanski  Case,  the  automobile  was  used  by  the  servant 
in  going  home  in  the  evening  after  his  employment  had 
ceased;  and  in  the  Youngquist  Case  the  servant,  without 
knowledge  of  the  master,  had  taken  the  automobile  for  a 
trip  of  his  own.  In  these  cases  the  servants  were  not  en- 
gaged in  the  master's  business  at  all.  This  is  not  such  a 
case. 

Counsel  for  plaintiflfs  called  one  Kersey,  under  sec.  4068, 
Stats.,  who  had  interviewed  the  plaintiffs  in  regard  to  the 
accident  and  who  was  believed  to  have  made  a  report  there- 
on to  some  one.  He  was  asked,  "Are  you  an  agent  of  the 
Yellow  Cab  Company  f  A.  No,  sir.  Q,  Are  you  an  em- 
ployee of  the  Yellow  Cab  Company?    A.  Indirectly.     Q. 
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What  do  you  mean  by  'indirectly*?  A.  I  am  an  employee 
of  the  insurance  company."  After  the  name  of  the  insur- 
ance company  was  elicited  there  followed  repeated  efforts  to 
ascertain  if  the  company  insured  the  Yellow  Cab  Company, 
and,  if  so,  for  injury  to  person  as  well  as  to  property.  The 
court  sustained  the  objections  to  all  such  questions,  but  they 
were  repeated  again  and  again  in  varying  form,  and  the 
record  thereof  covers  four  or  five  printed  pages.  Such  per- 
sistent effort  on  the  part  of  counsel  to  prejudice  the  jury 
against  defendants  by  ,attempting  to  show  they  were  insured 
was  error  {Chybowski  v.  Bucyrus  Co,  127  Wis.  332,  106 
N.  W.  833 ;  Howard  v.  Beldenville  L.  Co.  129  Wis.  98,  108 
N.  W.  48;  Kellner  v.  Christiansen,  169  Wis.  390,  172  N. 
W\  796),  and  but  for  reasons  hereinafter  stated  would  re- 
sult in  a  reversal.  Trial  courts,  when  such  attempts  are 
made,  should  firmly  check  them  and  admonish  counsel  not 
to  persist  therein.  In  this  case  the  effort  to  nullify  or  ignore 
the  law  of  the  state  might  well  merit  a  reversal  if  offending 
counsel  instead  of  plaintiff  bore  the  burden  thereof.  The 
report,  if  one  were  made,  was  not  admissible  in  evidence. 
Lehan  v,  C.  &  N.  W.  R.  Co,  169  Wis.  327,  172  N.  W.  787; 
Keliner  v.  ChnsHansen,  169  Wis.  390,  172  N.  W.  796. 
Counsel,  therefore,  when  in  answer  to  the  proper  question, 
"What  do  you  mean  by  indirectly  ?"  the  witness  said  "I  am 
an  employee  of  the  insurance  company,"  should  have 
promptly  discontinued  further  inquiries  as  to  insurance. 

It  remains  to  determine  if  the  error  is  so  prejudicial  as 
to  call  for  reversal.  In  the  case  there  were  but  two  im- 
portant questions,  namely,  Was  Haase  within  the  scope  of 
his  employment?  and,  if  so,  What  were  plaintiffs'  dam- 
ages? The  former  is  a  question  of  law  from  undisputed 
facts,  and  if  the  jury  had  answered  it  otherwise  than  it  did 
the  answer  could  not  stand.  The  error  therefore  did  not 
prejudicially  affect  the  question  of  liability.  As  to  dam- 
ages it  appears  that  the  jury  assessed  Mrs,  Smith's  damages 
to  her  person  at  $250  and  to  her  automobile  at  $800.    These 
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assessments  are  not  challenged  as  excessive.  The  jury  were 
not  therefore  prejudiced  in  passing  upon  the  damage  to  the 
automobile  or  to  the  person  of  Mrs.  Smith,  for  they  satis- 
factorily assessed  such  damages.  If  they  were  not  preju- 
diced in  the  assessment  of  those  damages  it  cannot  be  said 
that  they  were  prejudiced  in  assessing  Mr.  Smith's  damages, 
which  were  of  a  like  character  to  those  to  the  person  of 
Mrs,  Smith,  We  must  therefore  hold  that  no  prejudicial 
error  resulted  from  the  efforts  of  counsel  to  show  that  de- 
fendants were  insured. 

An  examination  of  the  evidence  as  to  the  injury  resulting 
to  Mr.  Smith  from  the  collision  satisfies  us  that  the  dam- 
ages awarded  were  not  excessive.  The  trial  court  approved 
of  the  award  and  we  cannot  disturb  it. 

By  the  Court. — ^Judgment  affirmed. 


Molter  and  wife,  Respondents,  vs.  Spencer,  Appellant. 

November  i6 — December  //,  rQ20. 

Landlord  and  tenant:  Tenancy  from  month  to  month:  How  ter- 
minated:  Notice  to  quit:  "Month's  notice." 

1.  While  a  tenancy  at  will  or  at  sufferance  was  at  common  law 

different  from  a  periodic  tenancy,  sec.  2183,  Stats.,  requiring 
the  landlord  to  give  notice  of  the  termination  of  the  tenancy 
in  writing,  has  operated  to  remove  the  distinction  between 
the  two  tenancies,  and  the  words  '*tenancv  at  will"  in  the 
statute  include  periodic  tenancies. 

2.  A  month^s  notice  pursuant  to  said  sec.  2183,  in  order  to  ter- 

minate a  tenancy,  must  expire  at  the  end  of  the  rent  month; 
and  by  "one  month's  notice"  to  quit  is  meant  the  number  of 
days  in  the  calendar  month  in  which  the  notice  is  given. 

3.  In  case  of  a  tenancy,  where  the  end  of  the  rent  month,  be- 

ginning February  25th,  was  the  24th  of  March,  and  the  25th 
of  March  was  the  first  day  of  a  new  period,  the  landlord's 
notice,  pursuant  to  sec.  2183,  served  February  25th,  and  at- 
tempting to  terminate  the  tenancy  March  25th,  was  insuffi- 
cient, as  lacking  one  day  of  being  a  month's  notice.     [If  the 
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notice  had  been  given  one  calendar  month  prior  to  the  last 
day  of  the  rent  month,  the  effect  of  requiring  the  tenant,  by 
the  terms  of  the  notice,  to  remove  on  the  first  day  of  a  new 
term,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Keno- 
sha county:  E.  B.  Belden,  Circuit  Judge.     Reversed, 

Unlawful  detainer.  Plaintiffs  were  the  owners  of  prem- 
ises located  at  No.  456  Grover  street  in  the  city  of  Kenosha. 
On  the  25th  day  of  August,  1919,  the  premises  were  rented 
to  the  defendant  and  t^ie  following  receipt  for  the  first 
month's  rent  given: 

"1919. 
"Received  from  H.  M.  Spencer  twenty-five  dollars  for 
rent  of  second  flat  at  456  Grover   street   from  8/25   to 
9/25,  1919." 

The  defendant  paid  the  rent  each  month  thereafter.  On 
the  25th  day  of  February,  1920,  the  plaintiff  served  upon 
the  defendant  a  notice  to  quit,  as  follows: 

"Please  take  notice  that  you  are  required  to  surrender 
and  deliver  up  possession  of  the  up-stairs  and  that  part  of 
the  basement  occupied  by  you  of  the  premises  commonly 
known  as,  designated  and  numbered  No.  456  Grover  street, 
and  remove  therefrom  on  the  25th  day  of  March,  A.  D. 
1920,  for  the  reason  that  we  desire  to  elect  and  do  now 
elect  to  terminate  the  tenancy  under  which  you  now  hold 
and  under  which  you  went  into  possession  of  the  same,  and 
in  pursuance  of  the  provisions  of  the  statutes  of  the  state  of 
Wisconsin  in  such  cases  made  and  provided. 

"Dated  this  25th  day  of  February,  A.  D.  1920.'' 

The  defendant  declined  to  remove  from  the  premises  and 
this  action  was  begun  in  the  municipal  court  of  Kenosha 
county  to  oust  him.  Plaintiff  had  judgment,  and  the  de- 
fendant appealed  to  the  circuit  court. 

The  circuit  court  was  of  the  opinion  that  the  notice  served 
on  the  25th  day  of  February,  terminating  the  tenancy  on 
the  25th  day  of  March,  was  a  sufficient  compliance  with  the 
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statute  and  gave  judgment  accordingly,  from  which  the  de- 
fendant appeals. 

Frank  S,  Symmonds  of  Kenosha,  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Edward  F.  Higgins  of  Kenosha. 

RosENBERRY,  J:  It  is  not  disputed  that  the  tenancy  was 
a  tenancy  from  month  to  month  and  could  be  terminated 
only  in  the  manner  prescribed  by  law  for  the  termination  of 
such  tenancies.  Sec.  2183,  Stats.  The  defendant  en- 
deavors to  draw  a  distinction  between  tenancies  at  will  and 
sufferance  and  periodic  tenancies.  While  a  tenancy  at  will 
or  at  sufferance  was,  at  common  law,  a  different  thing  than 
a  periodic  tenancy,  our  statute  requiring  the  landlord  to  give 
notice  in  writing  has  operated  to  remove  the  distinction  be- 
tween the  two  tenancies,  and  the  words  "tenancy  at  will," 
used  in  sec.  2183,  include  periodic  tenancies.  Sutherland  v. 
'  Drolet,  154  Wis.  619,  143  N.  W.  663.  This  court  is  com- 
mitted to  the  proposition  that  a  month's  notice,  in  order  to 
terminate  the  tenancy,  must  expire  at  the  end  of  the  rent 
month.  Sutherland  v.  Drolet,  supra.  The  end  of  the  rent 
month  in  this  case  was  the  24th  day  of  March  for  the 
month  which  began  on  the  25th  day  of  February.  The  25th 
day  of  March  was  the  first  day  of  the  new  period.  Was 
this  a  sufficient  notice? 

Having,  in  Sutherland  z\  Drolet,  held  that  the  notice  may 
not  terminate  the  tenancv  in  the  middle  of  the  rent  month. 
It  follows  logically  that  it  may  not  terminate  it  on  any  day 
of  the  rent  month  except  the  last.  In  that  respect  there  is 
logically  no  distinction  between  the  first  day  and  the  fif- 
teenth day,  or  any  other  day.  Hence,  the  tenancy  could  not 
be  terminated  on  the  25th  day  of  March.  Did  the  tenant  in 
this  case  have  one  month's  (calendar  month,  sub.  (10), 
sec.  4971,  Stats.)  notice  of  the  landlord's  election  to  ter- 
minate the  lease  prior  to  the.  end  of  the  rent  month  ? 
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What  IS  meant  by  "one  month's  notice  in  writing?"  In 
Minard  v,  BurHs,  83  Wis.  267,  53  N.  W.  509,  it  was  said: 

**If  given  the  proper  number  of  days  before  action 
brought,  as  contained  in  the  calendar  month  in  which  it 
[notice]  was  given,  as  in  this  case,  it  was  sufficient." 

In  1919  there  were  twenty-eight  days  in  the  calendar 
month  of  February,  the  month  in  which  the  notice  was 
given.  Excluding  the  25th  day  of  February  (sub.  (24), 
sec.  4971,  Stats.),  the  day  on  which  the  notice  was  served, 
and  including  the  24th  day  of  March,  the  last  day  of  the 
rent-paying  month,  the  tenant  had  but  twenty-seven  days' 
notice.  Therefore  the  notice  lacked  one  day  of  being  a 
one  month's  notice  within  the  meaning  of  the  statute  as  con- 
strued by  this  court.  If  the  notice  had  been  given  one  calen- 
dar month  prior  to  the  last  day  of  the  rent  month,  we  do 
not  determine  in  this  case  the  effect  of  requiring  the  tenant, 
by  the  terms  of  the  notice,  to  remove  on  the  first  day  of  a 
new  term. 

By  the  Court. — ^Judgment  reversed,  with  directions  to  dis- 
miss the  complaint  on  the  merits. 


Will  of  O'Brien:  Duggan,  Executor,  etc..  Appellant,  vs. 

O'Brien,  Guardian,  Respondent. 

November  ij — December  14,  jqbo. 

IVUls:   Construction:   Vesting  of  title:  Legacies   to   be  paid  in 

future:  Death  of  legatee. 

1.  Where  testator,  after  providing  for  the  payment  of  specific 
legacies,  debts,  and  expenses,  gave  and  bequeathed  one  sixth 
of  the  residue  of  his  estate  to  his  grandson,  to  be  paid  him 
with  accumulated  interest  when  he  should  reach  the  age  of 
thirty,  there  was  a  gift  in  prasenti,  absolute  in  form,  and  the 
interest  of  the  legatee  vested  upon  the  death  of  testator, 
unless  a  contrarv  intent  could  clearly  be  gathered  from  the 
wilL 
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2.  The  law  favors  an  early  vesting  of  title  to  an  interest  be- 

queathed by  will;  and  unless  the  element  of  time  is  made  a 
contingency  on  which  the  legatee  takes,  a  mere  postpone- 
ment of  time  does  not  prevent  his  interest  from  vesting  where 
there  is  a  present  absolute  gift  made  by  the  will,  the  element 
of  time  being  annexed  to  the  time  of  payment  and  not  to  the 
substance  of  the  gift. 

3.  Where  the  will  provided  that  in  case  a  son  who  was  a  legatee 

should  die  leaving  children  his  share  should  go  to  them,  and 
that  in  case  any  of  the  children  of  a  deceased  son,  who  were 
also  legatees,  should  die,  their  shares  would  go  to  their 
brothers  and  sisters,  the  death  referred  to  in  each  case  was 
one  occurring  during  the  lifetime  of  the  testator. 

Appeal  from  a  judgment  of  the  county  court  of  Wal- 
worth county:  Jay  F.  Lyon,  Judge.     Modified  and  affirmed. 

Action  to  construe  a  will.  After  making  certain  specific 
legacies  and  providing  that  the  rest  of  his  estate  should  be 
converted  into  cash,  the  testator's  will,  under  clause  8,  pro- 
vided : 

"I  also  give  and  bequeath  one  sixth  of  said  sum  remain- 
ing after  the  payment  of  my  just  debts  and  funeral  ex- 
penses and  the  specific  bequests  which  I  have  made  herein, 
to  my  grandson,  John  Joseph  O'Brien,  said  sum  to  be  paid 
to  my  grandson  by  my  said  executor  hereinafter  named 
when  my  said  grandson  shall  arrive  at  the  age  of  thirty 
years,  and  in  case  said  sum  so  given  to  my  grandson,  John 
JosepTi  O'Brien,  must  be  loaned  out  by  my  said  executor 
hereinafter  named,  then  on  his  arriving  at  the  age  of  thirty 
years  he  shall  receive  the  one-sixth  interest  given  him  and 
all  interest  accumulating  on  the  same." 

Like  bequests  were  made  to  three  other  grandchildren, 
naming  them,  under  clauses  9,  10,  and  11  of  the  will,  and  a 
bequest  of  one  sixth  was  made  to  the  executor  under  clause 
6  in  trust  for  testator's  son  Edmund,  to  be  paid  to  him  in 

/  such  sums  and  at  such  times  as  the  executor  deemed  proper. 

J  The  twelfth  clause  of  the  will  provided  that  in  case  my  said 
son  Edmund  O'Brien  "should  die  leaving  children,  then  the 
share  which  I  have  given  him  shall  go  to  his  children  share 
and  share  alike,  and  in  case  my  said  son  should  die  leaving 
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no  child  or  children,  then  the  share  which  I  have  given  him 
shall  go  to  the  children  of  my  son  Michael  O'Brien  share 
and  share  alike."  The  thirteenth  clause  read:  "In  case 
any  of  the  children  of  Michael  O'Brien  should  die  without 
leaving  any  child  or  children,  then  the  share  which  I  have 
given  him  or  her  shall  go  to  the  surviving  children  of 
Michael  O'Brien  share  and  share  alike." 

The  will  was  executed  October  24,  1914,  and  in  Novem- 
ber, 1916,  the  testator,  Patrick  O'Brien,  a  widower,  died  at 
the  age  of  eighty-one  years  leaving  him  surviving  his  daugh- 
ter Katherine  Rainey,  his  son  Edmund  O'Brien,  a  grandson 
and  granddaughter,  William  Mooney  and  Mary  Mooney, 
children  of  his  deceased  daughter ;  John  Joseph,  aged  seven- 
teen years;  Mary,  aged  fifteen  years;  Daniel,  aged  ten 
years ;  and  Robert,  aged  eight  years,  children  of  his  deceased 
J^on  Michael  O'Brien. 

'  The  county  court  held  that  the  eighth,  ninth,  tenth,  and 
eleventh  clauses  of  the  will  gave  to  the  legatees  therein 
named  a  present  absolute  and  vested  one-sixth  interest  of 
the  remaining  net  estate,  that  the  death  referred  to  in  clause 
13  was  one  occurring  in  the  lifetime  of  the  testator,  and  that 
the  O'Brien  grandchildren  alive  at  the  time  the  testator  died 
took  a  vested  interest  in  any  remainder  there  might  be  in 
the  one-sixth  set  apart  in  trust  for  Edmund  O'Brien.  From 
a  judgment  entered  accordingly  the  executor  appealed. 

For  the  appellant  there  was  a  brief  by  Edward  Morrissey 
of  Delavan  and  Curkeet  &  Leuns  of  Madison,  and  oral  argu- 
ment by  William  R,  Curkeet. 

For  the  respondent  there  was  a  brief  by  E.  L.  von  Suess- 
fkilch  and  C  /.  Sumner,  both  of  Delavan,  attorneys,  and 
Simmons  &  Walker  of  Racine,  of  counsel ;  and  the  cause 
was  argued  orally  by  Mr.  John  B.  Simmons  and  Mr.  Sum- 

ViNjE,  J.  Speaking  of  the  remainder  of  his  estate  after 
the*  Specific  legacies  and  debts  and  expenses  have  been  paid. 
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the  testator  says:  "I  give  and  bequeath  one  sixth  of  said 
sum  ...  to  my  grandson  John  Joseph  O'Brien,"  to  be 
paid  to  him  with  accumulated  interest  when  he  shall  arrive 
at  the  age  of  thirty  years.  We  have  here  a  gift  in  prcesenti, 
absolute  in  form,  with  no  restriction  except  a  postponement 
of  the  time  of  payment.  In  such  case  the  interest  of  the 
legatee  vests  upon  the  death  of  the  testator  unless  a  con- 
trary intent  can  clearly  be  gathered  from  the  will.  Scott  v. 
West,  63  Wis.  529,  24  N.  W.  161,  25  N.  W.  18;  West  v. 
Andrezvs,  166  Wis.  509,  166  N.  W.  31.  The  law  favors  an 
early  vesting  of  title.  Moran's  Will,  118  Wis.  177,  96  N. 
W.  367;  Will  of  Owens,  164  Wis.  260,  159  N.  W.  906; 
West  V.  Andrews,  166  Wis.  509,  166  N.  W.  31.  And  un- 
less the  element  of  time  is  made  a  contingency  upon  which 
the  legatee  takes,  a  mere  postponement  of  time  does  not 
prevent  his  interest  from  vesting  where  there  is  a  present 
absolute  gift^  as  there  is  here.  In  such  case  the  element  of 
time  is  held  annexed  to  the  time  of  payment  and  not  to  the 
substance  of  the  gift.  Patton  v.  Ludington,  103  Wis.  629. 
79  N.  W.  1073-;  Ohse  v.  Miller,  137  Wis.  474,  119  N.  W. 
93.  We  perceive  no  intention  in  the  will  or  circumstances 
of  the  testator  or  legatees  to  negative  an  intent  to  vest  the 
legacy  upon  the  death  of  the  testator. 

So,  too,  in  consonance  with  such  construction,  it  follows 
that  the  death  mentioned  in  paragraph  13  refers  to  a  death 
occurring  in  the  lifetime  of  the  testator.  It  is  not  so  strange 
that  he  should  consider  the  possibility  that  he  might  survive 
some  of  his  grandchildren  as  it  is  that  he  should  consider 
the  possibility  that  the  bequest  to  some  of  them  might  not 
need  investment,  though  not  to  be  paid  them  till  they  arrive 
at  the  age  of  thirty  years,  for  he  says:  "And  in  case  said 
sum  so  given  my  grandchildren  ...  must  be  loaned  out  by 
my  said  executor."  The  youngest  grandchild  was  only  six 
years  old  at  the  time  the  will  was  made,  and  the  testator  was 
then  seventy-nine  years  of  age. 

The  death  referred  to  in  paragraph  12  must  also  be  con- 
strued to  refer  to  a  death  in  the  lifetime  of  the  testator.    The 
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contingent  bequest  to  the  child  or  children  of  Edmund  or  to 
the  children  of  Michael  is  of  the  whole  sum  left  to  Edmund, 
not  to  any  part  thereof,  as  the  county  court  found.  It  is 
manifest  that  if  the  testator  referred  to  a  death  of  Edmund 
after  his  own  decease,  he  would  have  to  consider  that  only  a 
portion  of  the  trust  fund  might  be  left.  But  he  does  not 
speak  of  a  portion  but  of  the  whole  thereof,  showing  that 
it  was  a  death  in  his  own  lifetime  he  had  in  mind  when  the 
whole  trust  fund  to  Edmund  would  be  left  intact. 

If  upon  the  death  of  Edmund  there  should  be  any  portion 
of  his  trust  legacy  left,  it  would  have  to  be  disposed  of  as 
the  intestate  property  of  the  testator.  To  this  extent  the 
judgment  of  the  county  court  is  modified  and  as  so  modified 
is  afHrmed,  with  costs  to  the  respondent  to  be  paid  out  of 
the  estate. 

By  the  Court, — Ordered  accordingly. 

EscHWEiLER,  J.,  dissents. 


Webb,  Appellant,  vs.  Call  Publishing  Company  and  an- 
other. Respondents. 

November  77 — December  14,  ig20. 

Libel  and  slander:  Retraction  as  affecting  actual  damages:  New 
trial:  Excessive  damages:  Appeal:  Part  of  order  not  ap* 
pealed  from. 

1.  The  determination  of  the  damages  sustained  by  plaintiff  by 

reason  of  the  printing  of  a  libelous  article  in  a  newspaper  is 
peculiarly  a  question  for  the  jury,  and  the  trial  court  cannot 
set  aside  the  verdict  on  the  ground  that  the  damages  awarded 
by  the  jury  were  excessive  unless  they  were  so  excessive  as 
to  create  the  belief  that  the  jury  had  been  misled  by  passion, 
prejudice,  or  ignorance. 

2.  A  verdict  awarding  $1,000  as  actual  damages  for  the  publica- 

tion of  a  newspaper  article  charging  that  a  young  man  whose 
occupation  called  for  character,  integrity,  and  trustworthi- 
ness was  a  forger,  is  not  so  excessive  as  to  indicate  that  the 
jury  was  moved  by  passion,  prejudice,  or  ignorance. 
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3.  Where  the  plaintiff  made  no  claim  for  exemplary  damages, 

evidence  that  defendant,  shortly  after  publishing  the  libelous 
article,  published  a  retraction  thereof  which  it  gave  the  same 
circulation  as  the  libelous  article,  is  material  as  showing  that 
the  damage  to  plaintiff  was  not  as  great  as  if  the  libel  had 
not  been  retracted. 

4.  Sec.   4256a,   Stats.,  making  a   retraction   published   within   a 

reasonable  time  a  defense  against  any  imputation  of  malice 
and  against  the  recovery  of  any  damages  except  actual  dam- 
ages, does  not  imply  that  evidence  of  such  retraction  is  in- 
admissible in  mitigation  of  actual  damages. 

5.  Where  the  defendant  was  awarded  a  new  trial  on  condition 

that  it  pay  the  costs  of  the  first,  trial,  and  on  plaintiff's  ap- 
peal the  order  was  affirmed  on  a  ground  which  would  not 
require  the  defendant  to  pay  costs,  that  part  of  the  order 
relating  to  costs,  not  having  been  appealed  from  by  the 
defendant,  will  not  be  disturbed. 

Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  E.  B.  Belden,  Circuit  Judge.     Affirmed. 

Libel.  The  plaintiff  in  this  action  is  a  young  man  twenty- 
two  years  of  age.  He  was  born  and  raised  in  Rankin 
county,  Mississippi,  has  a  high-school  education,  and  is  the 
son  of  respectable  well-to-do  parents.  He  came  to  Racine 
sometime  during  the  forepart  of  1918  and  secured  employ- 
ment in  the  factories.  For  a  considerable  length  of  time  he 
lived  with  one  William  Cause,  in  whose  household  he  was 
considered  almost  a  member  of  the  family,  and  was  intro- 
duced by  them  to  their  circle  of  friends.  While  living  with 
them  he  became  acquainted  with  a  number  of  people  and 
began  to  form  friendships  and  enlarge  his  acquaintanceship. 
Itt  the  spring  of  1919  he  obtained  a  position  as  salesman 
with  the  Ever-Grip  Manufacturing  Company  at  Peoria, 
Illmqis,  and  while  on  the  road  for  them  he  received. a  letter 
from  a  friend  at  Racine  stating  that  the  police  were  inquir- 
ing for  him.  On  or  about  the  19th  day  of  June,  1919,  he 
came  back  to  Racine  to  see  what  the  trouble  was.  At  police 
headquarters  he  was  informed  that  he  was  wanted  at  Wat- 
seka,  Illinois,  on  the  charge  of  forgery.  He  was  taken  into 
custody,  confined  in  jail  for  a  couple  of  days,  and  then  taken 
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to  Watseka,  Illinois,  where  he  was  released  because  not  the 
man  wanted  by  the  authorities. 

The  defendant  Call  Publishing  Company  was  at  the  time 
in  question  the  proprietor  and  publisher  of  the  Racine 
Times-Call,  a  daily  newspaper  which  had  a  circulation  of 
6,500  copies  in  the  city  and  county  of  Racine  and  elsewhere 
in  the  state  of  Wisconsin  and  throughout  the  United  States. 
The  defendant  Walter  S,  Goodland  was  the  editor  and  man- 
ager thereof.  On  the  18th  day  of  June,  19l9,  the  said 
newspaper  published  the  following  libelous  article  concern- 
ing the  plaintiff: 

"Long-Hunted  Forger  Gives  Himself  Up," 

"Forest  Webb,  wanted  at  Watseka,  111.,  on  a  forgery 
charge,  walked  into  the  police  station  this  morning  and  gave 
himself  up. 

"The  police  have  been  searching  for  Webb  for  over  a 
year.  He  formerly  lived  on  De  Koven  avenue,  and  worked 
in  a  local  automobile  factory.  When  he  left  here  he  went  to 
Watseka,  111.,  where  he  stopped  at  the  most  exclusive  hotels 
under  the  name  of  Eddie  Ryan. 

"It  is  claimed  that  he  passed  several  worthless  checks  on 
hotel-keepers  in  that  city. 

"The  sheriff  of  Iroquois  county  telephoned  to  Racine  to 
be  on  the  lookout  for  the  man.  Detectives  watched  his 
boarding  place,  but  it  was  not  until  today,  when  he  walked 
into  the  station,  that  they  saw  anything  of  him." 

•  Just  before  returning  to  Racine  plaintiff  resigned  his  posi- 
tion with  the  Ever-Grip  Company  and  did  not  apply  for  re- 
instatement therein.  Upon  his  return  from  Illinois  he  se- 
cured work  in  a  factory  at  Racine. 

The  defendants  admitted  the  publication  of  the  article; 
disavowed  any  intention  to  defame  and  injure  the  plaintiff 
in  his  good  name  and  reputation ;  denied  that  the  article  was 
maliciously  composed,  printed,  or  published ;  that  the  article 
appeared  simply  as  a  news  item  and  was  brought  in  by  one 
of  its  news-gatherers,  and  was  inserted  and  appeared  in  said 
paper  without  having  been  submitted  to  or  passed  upon  or 
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,signed  prior  to  its  publication  by  the  defendant  Goodland; 
that  an  honest  mistake  was  made  in  the  publishing  of  said 
article;  that  on  the  11th  day  of  July,  1919,  a  retraction  was 
published  in  said  newspaper  in  words  and  figures  as  follows: 

"LONG-flUNTED  FORGER  GiVES  HiMSELF  Up." 

"Forest  Webb,  wanted  at  Watseka,  111.,  on  a  forgery 
charge,  walked  into  the  police  station  this  morning  and  gave 
himself  up. 

"The  police  have  been  searching  for  Webb  for  over  a 
year.  He  formerly  lived  on  De  Koven  avenue,  and  worked 
in  a  local  automobile  factory.  When  he  left  here  he  went 
to  Watseka,  111.,  where  he  stopped  at  the  most  exclusive 
hotels  under  the  name  of  Eddie  Ryan. 

"It  is  claimed  that  he  passed  several  worthless  checks  on 
hotel-keepers  in  that  city. 

"The  sheriff  of  Iroquois  county  telephoned  to  Racine  to 
be  on  the  lookout  for  the  man.  Detectives  watched  his 
boarding  place,  but  it  was  not  until  today,  when  he  walked 
into  the  station,,  that  they  saw  anything  of  him. 

"The  Times-Call  desires  to  fully  retract  any  charge  or  im- 
plication of  charge  of  forgery  or  any  other  wrong  act  con- 
tained in  the  above  heading  and  any  text  matter  following 
the  heading. 

"The  attention  of  the  Times-Call  having  just  been  called 
to  this  article,  investigation  shows  that  the  charges  against 
Mr.  Webb  have  not  been  substantiated." 

The  case  was  tried  before  a  jury  and  a  general  verdict 
assessing  plaintiff's  damages  at  $1,000  was  returned.  The 
defendants  moved  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  among  other  reasons  because  the  court 
erred  in  refusing  to  receive  evidence  offered  by  the  defend- 
ants on  the  trial  and  because  the  damages  were  excessive. 
In  deciding  this  motion  the  court  filed  a  decision  in  the 
nature  of  an  opinion  in  which  he  held  that  the  damages  were 
excessive,  and  entered  an  order  that  the  plaintiff  have  the 
option  of  remitting  all  in  excess  of  $500  within  fifteen  days 
after  the  entry  of  the  order,  with  the  condition  that  the  de- 
fendants pay  the  costs  of  trial,  and  that  if  the  plaintiff  does 
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not  accept  such  option  the  defendants  have  the  option  of 
paying  to  the  plaintiff  $600  and  the  costs  of  trial.  Neither 
party  accepted  the  option,  and  thereafter,  on  the  5th  day  of 
April,  1920,  a  new  trial  was  ordered  upon  payment  by  the 
defendants  of  the  costs  of  the  trial  of  this  action.  From 
this  order  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Storms, 
Foley  &  Beck,  attorneys,  and  Jerome  J,  Foley,  of  coimsel, 
all  of  Racine;  and  the  cause  was  argued  orally  by  Jerome  /. 
Foley. 

For  the  respondents  there  was  a  brief  by  E.  E,  Gittings, 
attorney,  and  Wallace  Ingalls,  of  counsel,  both  of  Racine; 
and  the  cause  was  argued  orally  by  Mr.  Ingalls, 

Owen,  J.  The  court  ordered  a  new  trial  because  the 
damages  were  excessive.  The  determination  of  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  printing  of  the 
libelous  article  was  peculiarly  a  question  for  the  jury.  The 
court  was  not  at  liberty  to  set  aside  the  verdict  on  the 
ground  that  the  damages,  as  determined  therein,  were  ex- 
cessive unless  it  can  be  said  they  were  so  excessive  as  to 
create  the  belief  that  the  jury  had  been  misled  either  by 
passion,  prejudice,  or  ignorance.  Donovan  v,  C.  &  N.  W, 
R.  Co,  93  Wis.  373,  67  N.  W.  721 ;  Flannigan  v.  Stauss,  131 
Wis.  94,  111  N.  W.  216.  We  are  unable  to  agree  with  the 
trial  court  that  the  verdict  in  this  case  indicates  passion, 
prejudice,  or  ignorance  on  the  part  of  the  jury.  The  article 
was  a  most  serious  reflection  on  plaintiff's  character.  No 
more  serious  charge  can  be  lodged  against  a  young  man  just 
starting  out  in  life  as  plaintiff  was,  especially  in  view  of  the 
position  he  then  held.  It  constituted  a  charge  most  serious 
to  a  young  man  seeking  employment  calling  for  character, 
integrity,  fidelity,  and  trustworthiness.  The  jury  were 
justified  in  finding  that  substantial  damages  to  plaintiff  fol- 
lowed as  a  result  of  the  publication  of  the  article,  and  we 
do  not  think  the  court  can  say  as  a  matter  of  law  that  five  or 


50         SUPREME  COURT  OF  WISCONSIN.     [Dec. 

Webb  V.  Call  Publishing  Co.  173  Wis.  45. 

«^~—  I  I      II    I  I       ■  ■        _  ..in,!  .J  III 

six  hundred  dollars  marks  the  limit  of  that  damage.  We 
do  not  think  the  verdict  of  the  jury  at  all  unreasonable,  and 
we  feel  that  their  verdict  for  $1,000  was  entirely  warranted 
under  the  facts  and  circumstances  of  the  case.  While  we 
do  not  think  a  new  trial  should  have  been  granted  for  the 
reason  assigned  by  the  trial  court,  we  have  concluded  that  it 
was  properly  granted  for  another  reason. 

The  court  excluded  evidence  of  the  publication  of  the  re- 
traction. This  was  done  because  plaintiff  waived  all  claim 
for  punitory  damages,  and  the  court  seemed  to  be  of  the 
view  that  the  retraction  was  admissible  only  in  mitigation 
of  that  class  of  damages.  The  defendants  argue  that  it  is 
admissible  as  bearing  upon  the  actual  damages  resulting  to 
the  plaintiff  from  the  misconduct  of  the  defendants.  It  is 
argued  that  the  plaintiff  should  recover  no  more  than  his 
actual  damages,  and  that  the  amount  of  damages  resulting 
from  the  publication  of  the  libel  must  have  been  reduced  by 
the  retraction  thereafter  published.  We  do  not  see  how  this 
logic  can  be  assailed.  Some  who  read  the  original  article 
must  have  read  the  retraction  and  it  must  have  had  an  in- 
fluence in  repairing  the  damage  resulting  from  the  publica- 
tion of  the  first  article.  As  the  plaintiff  was  entitled  to  re- 
cover only  for  damages  actually  sustained  by  him  by  reason 
of  defendants'  misconduct,  the  efforts  made  by  the  de- 
fendants to  repair  the  damage  done  should  have  been  placed 
before  the  jury  for  their  consideration  in  conjunction  with 
the  publication  of  the  original  article  and  all  other  facts  and 
circumstances  in  the  case. 

The  court  was  possibly  misled  by  the  provisions  of  sec. 
4256a,  Stats.  That  provides  that  a  retraction  published 
within  a  reasonable  time  may  be  introduced  upon  the  trial 
of  any  such  action  as  a  sufficient  defense  against  any  im- 
putation of  malice  and  against  the  recovery  of  any  damages 
except  actual  damages.  By  virtue  of  the  provisions  of  that 
section,  a  retraction  seasonably  made  operates  as  a  com- 
plete defense  against  the  recovery  of  exemplary  damages. 
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It  does  not  necessarily  follow,  however,  that  it  is  not  ad- 
missible as  bearing  upon  the  question  of  actual  damages. 
With  reference  to  that  class  of  damages  the  statute  is  silent. 
The  question  of  the  admissibility  of  a  retraction  for  the 
purpose  of  enabling  the  jury  to  determine  the  actual  dam- 
ages is  therefore  to  be  governed  by  the  ordinary  rules  of 
law. 

We  find  it  stated  as  a  general  proposition  in  many  cases 
that  a  retraction  is  admissible  for  the  purpose  of  mitigating 
damages,  and  that  is  the  rule  laid  down  by  Newell  in  his 
work  on  Slander  &  Libel  (3d  ed.)  pp.  1087,  1088.  In 
nearly  all  the  cases  where  that  proposition  has  been  laid 
down,  however,  the  question  of  punitory  damages  was  in- 
volved, and  the  question  whether  the  retraction  is  admissible 
for  the  purpose  of  mitigating  actual  damages  was  not 
discussed.  In  17  Ruling  Case  Law,  448,  it  is  said:  "Since 
evidence  of  retraction  is  admitted  in  mitigation  of  damages 
on  the  theory  that  it  tends  to  negative  the  existence  of  actual 
malice,  it  follows  that  such  evidence  of  retraction  can  be  re- 
ceived in  mitigation  of  exemplary  damages  only."  We  have 
examined  the  authorities  cited  in  support  of  that  proposi- 
tion of  law.  In  our  judgment  they  do  not  establish  the 
principle.  The  principal  case  cited  in  support  of  that  prop- 
osition is  Clementson  v.  Minnesota  Tribune  Co,  45  Minn. 
303,  47  N.  W.  781.  In  that  case  plaintiff  claimed  actual 
or  special  damages,  that  is,  damages  pecuniary  in  their 
nature,  and  also  general  damages,  that. is,  .damages  not 
pecuniary  in  their  nature,  such  as  to  reputation,  etc.  The 
defendant  interposed  a  general  demurrer  to  the  complaint 
that  it  did  not  state  a  cause  of  action*  :the  ground  of.  objee*; 
tion  being  that  it  did  not  allege  the  service  before  suit:  of 
notice  on  the  publisher  of  the*-new§paper  specifying  the 
statements  in  the  libelous  article  alleged  to  be  false  and  de- 
famatory. The  decision  simply  held  that  the  notice  was  not 
necessary  in  an  action  to  recover  special  damages,  and  that 
as  to  the  special-damage  feature  the  complaint  stated  a  cause 
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of  action.  The  decision  was  based  entirely  upon  a  con- 
struction of  the  Minnesota  statute,  and  cannot  be  regarded 
as  authority  for  the  general  proposition  stated  in  17  Ruling 
Case  Law,  above  quoted. 

In  Massachusetts  exemplary  damages  are  not  recoverable 
in  an  action  for  libel.  Only  actual  damage  may  be  re- 
covered. In  that  state  it  is  held  that  a  retraction  is  admissi- 
ble as  bearing  upon  the  question  of  actual  damages.  Ellis  v. 
Brockton  Pub,  Co.  198  Mass.  538,  84  N.  E.  1018.  In  that 
case  it  was  said:  "The  publication  of  a  retraction,  complete 
in  character  and  conspicuous  in  position,  might  be  found  to 
have  a  material  effect  in  diminishing  the  mischief  caused  by 
the  libel,  and  thus  substantially  reduce  the  damages  sus- 
tained by  the  person  libeled."  That  appeals  to  us  as  good 
sense.  Where  a  newspaper  publishes  a  libelous  article  con- 
cerning an  individual  and  within  a  reasonable  time  there- 
after publishes  a  full  and  complete  retraction,  the  latter 
article  must  in  some  degree  neutralize  the  damaging  effect  of 
the  first  article ;  and  where  the  amount  of  damages  which  the 
plaintiff  has  sustained  by  reason  of  defendant's  misconduct 
is  involved,  the  jury  is  entitled  to  have  before  it  not  only 
the  original  article  which  caused  the  damage,  but  the  sub- 
sequent retraction  as  well,  so  that  it  may  form  an  intelligent 
opinion  as  to  the  net  damage  plaintiff  has  sustained. 

The  trial  court  excluded  evidence  of  the  retraction,  and 
we  think  this  was  error  for  which  a  new  trial  should  be 
granted.  While  defendants  should  not  be  required  to  pay 
costs  in  order  to  secure  a  new  trial  for  this  reason,  thev 
have  not  appealed  from  that  part  of  the  order,  and,  conse- 
quently, we  cannot  disturb  it.  It  follows  that  the  order  ap- 
pealed from  should  be  affirmed. 

By  the  Court. — Order  affirmed. 
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Wendorf,  by  guardian  ad  litem,  Appellant,  vs.  Director 

General  of  Railroads,  Respondent. 

November  ly — December  14,  ip^o. 

Railroads:  Negligence :  Licensees:  Child  playing  on  cars:  Absence 
of  cattle-guards:  Standing  train  as  attractive  nuisance, 

1.  A  boy  nine  years  old,  traveling  with  companions  on  a  railroad 

right  of  way  while  gathering  flowers,  at  a  place  used  by 
pedestrians  as  a  foot-path  to  the  knowledge  of  the  railroad 
company,  is  a  licensee  with  the  right  to  travel  over  the  right 
of  way  in  the  manner  in  which  it  is  used  by  pedestrians ;  but 
when  he  diverts  from  his  travel  and  mounts  cars  of  a  stand- 
ing freight  train  to  engage  in  play  he  becomes  a  trespasser,  to 
whom  the  company  owes  no  active  duty  unless  its  employees 
have  knowledge  of  his  presence  and  perilous  position  on  the 
train;  and  if  he  is  injured  when  the  train  is  started  in  the 
usual  manner  without  such  knowledge  the  company  is  not 
liable  therefor.  Carmer  v,  C,  St,  P.,M,&  O,  R,  Co.  95  Wis. 
513,  distinguished. 

2.  Where  a  boy  passed  onto  the  right  of  way  of  a  railroad, 

climbed  onto  freight  cars,  and  while  playing  was  injured 
when  the  train  started,  failure  of  the  company  to  provide 
cattle-guards,  as  required  by  sec.  1810,  Stats.,  was  not  the 
proximate  cause  of  his  injuries. 

3.  A  train  of  railroad  cars  cannot  be  classed  with  turntables  or 

like  machinery  as  alluring  and  attractive  to  children  so  as 
to  require  careful  guarding  against  danger  to  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Walter  Schinz,  Circuit  Judge.    Affirmed, 

This  action  was  brought  by  the  guardian  ad  litem  of 
plaintiff  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  which  injuries,  it  is  claimed,  were  due  to  negli- 
gence of  the  defendant.  The  plaintiff,  a  boy  nine  years  of 
age,  was  thrown  from  a  freight  car  upon  which  he'  had 
climbed  while  the  car  was  not  in  motion,  the  accident  oc- 
curring when  the  car  was  put  in  motion.  Plaintiff  alleges 
that  the  car  was  started  with  such  violence  that  he  was 
thrown  down  and  under  the  car  and  had  his  leg  cut  off  by 
one  of  the  wheels ;  that  the  fencing  and  cattle-guard  statute 
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was  violated  by  defendant,  there  being  no  cattle-guard  at 
the  place  where  the  plaintiff  came  from  the  highway  upon 
the  railroad  track  where  he  was  injured;  that  the  place 
where  he  entered  and  where  he  was*  injured  was  a  way 
licensed  for  a  foot-path ;  that  ordinary  care  was  not  used  by 
the  defendant,  before  putting  the  car  in  motion,  to  discover 
whether  the  plaintiff  was  in  a  position  of  peril.  The  answer 
of  defendant  puts  in  issue  the  allegations  of  the  complaint. 

At  the  close  of  the  evidence  on  both  sides  the  court  di- 
rected  a  verdict  in  favor  of  defendant.  Judgment  was  en- 
tered in  favor  of  defendant  against  plaintiff,  dismissing  the 
action  upon  the  merits.  This  is  an  appeal  from  such  judg- 
ment. 

William  A,  Schroeder  and  Horace  B.  Walmsley,  both  of 
Milwaukee,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Henry  7.  Killilea 
and  Rodger  M,  Trump,  both  of  Milwaukee,  and  oral  argu- 
ment by  Mr.  Trump. 

SiEBECKER,  C.  J.  The  trial  court  held  that  it  is  undis- 
putably  established  by  the  evidence  that  plaintiff  at  the  time 
of  injury  was  a  trespasser  on  defendant's  freight  train  and 
that  defendant  was  not  guilty  of  any  want  of  ordinary  care 
proximately  causing  plaintiff's  injury.  There  is  no  dispute 
but  that  the  railroad  right  of  way  at  the  place  in  controversy 
was  used  by  a  large  number  of  pedestrians  from  Hopkins 
road  to  go  to  and  from  the  manufacturing  plants  north  of 
this  road,  and  that  plaintiff  and  his  companions  at  the  time 
in  question  eritered  upon  the  railroad  right  of  way  at  Hop- 
kins road  to  gather  flowers  on  the  right  of  way  and  in  adja^ 
cent  fields.  The  place  of  accident  is  in  the  country  and  thefte 
art  no  residences  located  in  the  immediate  vicinity;  In  view 
of  all  the  conditions  it  must  be  held  that  when  ptaintiff  used 
the  right  af  way  at  the  time  in  question  as  a  footway  he  was 
traveling  thereon  as  a  licensee.  This  gave  him  the  privilege 
of  one  traveling  over  it  in  the  way  it  was  being  used  by 
pedestrians  to  the  knowledge  of  the  railroad  company,  but 
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as  such  a  licensee  he  had  no  right  to  go  onto  trains  on  the 
tracks  for  play,  nor  to  expose  himself  to  the  dangers  of 
passing  trains.  It  is  manifest  that  plaintiff  at  the  time  of 
the  accident  was  not  using  this  right  of  way  in  the  manner 
pedestrians  did  when  using  it  as  a  foot-path.  He  diverted 
from  his  travel  with  his  companions  to  mount  the  cars  of  a 
freight  train  which  was  making  a  short  stop  in  its  course 
northward,  to  engage  in  play  on  the  cars  as  brakeman.  It 
is  obvious  that  when  they  mounted  the  freight  cars  to  engage 
in  play  they  were  not  in  the  relation  of  licensees  to  the  rail- 
road company,  but  were  trespassers.  Such  act  of  plaintiff 
and  his  companions  was  a  wrong  of  an  aggravated  nature 
and  most  dangerous,  and  the  railroad  company  owed  them 
no  active  duty  to  protect  them  unless  its  agents  and  servants 
had  knowledge  of  their  presence  on  the  train  and  of  their 
perilous  position.  Anderson  v.  C,  St,  P.,  M.  &  0.  R.  Co. 
87  Wis.  195,  58  N.  W.  79.  Counsel  for  plaintiff  stresses  the 
claim  that  the  facts  of  the  instant  case  bring  it  within  the 
authority  of  Carmer  v.  C,  St,  P,,  M,  &  0.  R.  Co,  95  Wis. 
513,  70  N.  W.  560.  It  has  frequently  been  held  that  when 
railway  tracks  are  used  with  the  acquiescence  of  the  com- 
pany by  pedestrians  as  a  crossing  or  foot-path  the  pedes- 
trians are  licensees  and  it  becomes  the  duty  of  the  railway 
company  to  keep  a  reasonably  vigilant  lookout  to  prevent 
accidents  and  injuries  to  such  licensees,  but  it  does  not  owe 
this  measure  of  duty  to  trespassers.  The  Carmer  Case  is 
clearly  one  where  the  child  used  the  railroad  grounds  as  a 
licensee  and  was  injured  while  crossing  between  cars  of  a 
train  which  stood  an  hour  or  more  on  a  sidetrack  at  the 
village  station.  Such  crossing  was  being  used  by  adults 
and  school  children  in  their  course  of  travel  from  one  side 
of  the  tracks  to  the  other  in  the  village,  to  the  knowledge  and 
with  the  acquiescence  of  the  railway  company.  Under  the 
facts  and  circumstances  and  the  surrounding  conditions 
shown  in  that  case,  this  court  held  that  the  injured  child 
there  was  a  licensee  and  that  the  company  owed  him  the  duty 
of  exercising  active  vigilance  to  protect  him  from  injury. 
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These  facts  and  conditions  manifestly  distinguish  that  case 
from  the  one  before  us.  The  evidence  adduced  upon  the 
trial  fails  to  disclose  anything  tending  to  show  that  the 
trainmen  were  aware  that  plaintiff  and  his  companions  were 
present  on  the  cars  or  on  the  right  of  way.  It  appears  that 
the  train  was  started  in  the  usual  manner  at  the  required 
time.  It  is  considered  that  the  evidence  wholly  fails  to  show 
any  negligence  by  defendant's  agents  and  servants  which 
proximately  caused  plaintiff's  injuries. 

The  contention  that  defendant  is  liable  for  its  default  in 
not  having  built  a  cattle-guard  at  the  intersection  of  its  right 
of  way  and  Hopkins  road,  upon  the  ground  that  the  accident 
to  plaintiff  "was  occasioned  in  whole  or  in  part"  by  the 
absence  of  such  cattle-guard,  under  the  provisions  of  sec. 
1810,  Stats.,  is  not  sustained.  The  observation  in  a  similar 
case  {Vaillant  v.  C.  &  N.  W.  /?.  Co,  163  Wis.  548,  158  N. 
W.  311)  is  applicable  to  the  facts  in  this  case: 

"The  claim  that  the  presence  of  a  legal  fence  [here-  a 
cattle-guard]  on  the  right  of  way  would  have  intercepted 
the  boy  in  the  progress  of  his  course  and  have  prevented  him 
from  catching  the  moving  train  and  thus  he  would  have 
avoided  the  injury,  is  based  on  inferences  highly  specula- 
tive, uncertain,  and  purely  conjectural.  It  cannot  be  said, 
in  the  light  of  common  experience,  that  such  a  fence  [cattle- 
guard]  would  have  intercepted  or  diverted  the  boy  in  his 
undertaking  to  reach  the  .  .  .  train." 

It  is  clear  that  the  absence  of  a  cattle-guard  at  the  margin 
of  Hopkins  road  and  the  railroad  right  of  way  did  not  cause, 
nor  was  it  the  means  of  producing,  plaintiff's  injuries.  We 
do  not  consider  that  a  train  of  railroad  cars  on  a  track  can 
be  classed  with  turntables  and  like  machinery  as  alluring 
and  attractive  to  children,  so  as  to  put  the  burden  on  rail- 
road companies  to  carefully  guard  them  against  danger  to 
small  children.  St.  Louis  S,  W.  R.  Co.  v.  Davis  (Tex.) 
110  S.  W.  939,  and  cases  cited  on  p.  945. 

By  the  Court. — ^Judgment  affirmed. 
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Fisher,  Plaintiff,  vs.  Milwaukee  Electric  Railway  & 
Light  Company,  Appellant,  and  Rumph,  imp.,  Re- 
spondent. 

Ncrvemher  i8 — December  14,  ip20. 

Negligence :  Injury  augmented  by  malpractice  of  physician:  Liabil- 
ity of  physician:  Joint  tortfeasors:  Contribution:  Subroga- 
tion: Order  making  physician  party  to  action:  Discretion  of 
court:  Review. 

1.  Where  the  plaintiff  sustained  a  fracture  of  her  wrist  because 

of  the  negligence  of  the  defendant  railway  company,  she  may 
recover  her  entire  damages  from  such  defendant  even  though 
they  may  have  been  caused  in  part  by  the  negligent  treatment 
administered  by  a  physician  employed  by  her. 

2.  The  railway  company  and  the  physician  are  not  joint  tort- 

feasors, and  the  liability  of  the  physician  does  not  arise  by 
reason  of  his  liability  for  contribution  in  the  event  of  recovery 
against  the  company ;  but  the  railway  company,  on  being  com- 
pelled to  pay  damages  due  to  the  negligence  of  the  physician, 
is  subrogated  to  the  rights  the  plaintiff  had  against  him. 

3.  Under  sec.  2610,  Stats.,  providing  that  yvhen  defendant  will  have 

a  right  of  action  against  a  third  person  for  the  amount  of  the 
recovery  against  him  the  third  person  may  be  made  a  party 
defendant,  the  railway  company  is  entitled  to  have  the  phy- 
sician made  a  party  defendant,  notwithstanding  the  general 
rule  that  there  can  be  no  right  of  action  by  the  party  subro- 
gated to  another's  rights  until  the  judgment  has  been  paid. 

4.  Said  sec.  2610  applies  to  tort  actions  as  well  as  actions  on  con- 

tract, though  the  trial  court,  in  the  exercise  of  its  discretion, 
should,  when  called  upon,  recognize  the  established  distinction 
between  the  rights  of  parties  in  the  two  classes  of  actions. 

5.  Under  said  sec.  2610  the  circuit  court,  in  its  discretion,  may 

make  the  physician  a  party  to  an  action  for  the  injury,  though 
the  original  defendant  would  have  a  right  of  action  against 
the  physician  for  only  a  part  of  the  recovery. 

6.  Although  a  case  is  within  the  provisions  of  said  sec.  2610,  the 

circuit  court  may.  in  the  exercise  of  its  discretion,  refuse  to 
implead  a  third  person  who  is  liable  to  defendant ;  but  in  this 
case,  the  court  having  exercised  its  discretion  and  ordered  the 
physician  to  be  made  a  party  defendant,  it  could  not  review 
such  order  on  demurrer  or  motion  to  dismiss  a  cross-complaint 
against  the  physician. 

7.  An  order  bringing  in  a  party  defendant  is  not  appealable,  and 

can  only  be  reviewed  on  appeal  from  final  judgment. 


58  SUPREME  COURT  OF  WISCONSIN.     [Dec. 

— ^ — -      -         ,        ,  M,|  _|  II 

Fisher  v.  Milwaukee  E.  R.  &  L.  Co.  173  Wis.  57. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oscar  M.  Fritz,  Circuit  Judge.    Reversed. 

Personal  injury.  Demurrer  to  cross-complaint.  The 
plaintiflF  claimed  to  have  been  injured  on  the  23d  day  of 
September,  1917,  by  being  thrown  from  one  of  the  cars  of 
the  Milwaukee  Electric  Railway  &  Light  Company,  here- 
after called  the  Light  Company,  through  the  negligent  act 
of  the  Light  Company,  It  is  the  contention  of  the  Light 
Company  that  the  damages  sustained  by  the  plaintiflF  were 
due  in  part  to  the  negligent  treatment  of  plaintiflF's  injuries 
by  the  defendant  Rumph.  After  the  commencement  of  the 
action  the  Light  Company,  upon  a  verified  cross-complaint 
and  aflSdavit,  procured  an  order  of  the  circuit  court  for  Mil- 
waukee county  requiring  Rumph  to  show  cause  why  he 
should  not  be  made  a  party  defendant.  In  its  ansvyer  the 
Light  Company  denied  that  it  was  negligent  or  that  the  in- 
juries that  the  plaintiflF  sustained  were  received  as  the  result 
of  the  defendant's  negligence.  In  its  cross-complaint  it 
alleges: 

"That  the  injury  sustained  by  the  plaintiflF  was  a  Colles 
fracture  of  the  left  wrist,  which  is  easily  remediable  by  ordi- 
nary surgical  treatment. 

"That,  although  the  defendant  oflFered  services  of  com- 
petent physicians,  the  plaintiff  rejected  the  same  and  secured 
the  services  of  a  physician  and  surgeon,  one  Dr.  Charles 
L,  Rumph,  whose  residence  is  1213  Milwaukee  avenue, 
South  Milwaukee,  Wisconsin ;  that  said  Dr.  Rumph  was  at 
said  time,  and  is,  a  duly  licensed  and  practicing  physician  and 
surgeon ;  that  said  Dr.  Rumph  so  negligently  and  carelessly 
treated  the  plaintiff's  said  injury  that  he  caused  a  partial 
loss  of  the  use  of  plaintiff's  left  hand  and  forearm,  and  pro- 
duced, by  failing  to  use  ordinary  surgical  skill  and  by  Im- 
proper bandaging  of  said  fracture,  an  ischaemic  paralysis 
of  plaintiff's  hand  and  forearm;  that  had  said  Dr.  Rumph 
used  ordinary  surgical  skill  said  Colles  fracture  would  have 
been  completely  cured  within  a  short  time  and  no  disability 
whatever  would  have  resulted  therefrom." 

The  Light  Company  then  asks  that,  if  recovery  be  had 
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against  it  for  the  injuries  due  to  the  alleged  improper  treat- 
ment of  Rumph,  it  be  permitted  to  recover  from  Rumph 
such  damages  as  were  in  excess  of  those  which  would  have 
followed  the  plaintiff's  injury  had  she  been  treated  with 
ordinary  surgical  skill.  The  plaintiff's  attorney  filed  an  affi- 
davit in  which  he  stated  he  made  no  objection  to  Rumph 
being  made  a  party  and  re-asserted  the  plaintiff's  right  to 
recover  the  entire  damages  from  the  defendant  company. 
Upon  the  hearing,  by  order  dated  September  28,  1918, 
Rumph  was  made  a  party  defendant  "for  the  purpose  of 
responding  to  the  cross-complaint  of  the  defendant."  The 
plaintiff  was  directed,  at  the  expense  of  the  Light  Company, 
to  deliver  to  the  defendant  an  amended  summons,  which 
amended  summons  was  to  be  served  by  the  Light  Company, 
with  the  proposed  cross-complaint,  upon  Charles  L.  Rumph, 
Notice  of  entry  of  order  was  served  October  2,  1918.  No 
appeal  was  taken  by  any  party  from  this  order.  On  the 
18th  day  of  October,  1918,  the  defendant  Rumph  demurred 
to  the  cross-complaint  "upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action."  On 
the  21st  day  of  April,  1920,  the  circuit  court  made  an  order, 
first,  sustaining  the  demurrer  to  the  cross-complaint ;  second, 
ordering  that  the  cross-complaint  be  dismissed  and  that 
Rumph  be  dismissed  as  a  party  defendant  to  the  action ;  and 
third,  that  the  Light  Company  have  twenty  days  from  date 
in  which  to  file  an  amended  pleading  upon  the  payment  of 
$10  to  the  said  defendant  Rumph.  From  this  order  the 
Light  Company  appeals. 

For  the  appellant  there  were  briefs  by  Van  Dyke,  Shaiv, 
Muskat  &  Van  Dyke  of  Milwaukee,  and  oral  argument  by 
Carl  Muskat, 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Lines,  Spooner  &  Quarles  of  Milwaukee. 

RosENBERRY,  J.  The  order  appealed  from  appears  to  be 
inconsistent  upon  its  face.     If  the  cross-complaint  be  dis- 
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missed  and  Rumph  be  dismissed  as  a  party,  the  Light  Com- 
pany could  not  plead  over  as  provided  for  in  the  third  pro- 
vision of  the  order. 

It  is  the  contention  of  the  Light  Company  that  it  has  a 
remedy  over  against  the  defendant  Rumph  under  the  prin- 
ciples of  subrogation  and  the  provisions  of  sees.  2610  and 
2656a,  Stats.  Under  the  facts  that  appear  from  the  plead- 
ings, it  is  plain  that  the  plaintiff  may  recover  her  entire 
damages  from  the  Light  Company,  even  though  they  may 
have  been  caused  in  part  by  the  negligent  treatment  given 
the  plaintiff  by  the  defendant  Rumph,  Selleck  v.  Janes- 
ville,  100  Wis.  157,  75  N.  W.  975.  It  is  contended  on  be- 
half of  the  defendant  Rumph  that  the  principles  applicable 
td  suits  against  joint  tortfeasors  apply  here.  The  argument 
in  support  of  this  contention  is  unsound.  It  appears  that 
the  liability  of  the  defendant  Rumph,  if  any  there  be,  is 
due  to  his  want  of  care  and  skill  as  a  surgeon,  while  the 
liability  against  the  Light  Company  is  due,  if  any  there  be, 
to  its  failure  to  exercise  ordinary  care.  They  are  not  in 
any  sense  of  the  term  joint  tortfeasors.  The  liability  of  the 
defendant  Rumph  to  the  Light  Company  does  not  arise  by 
reason  of  his  liability  for  contribution  in  the  event  of  a 
recovery  against  the  Light  Cotfipany,  His  liability  is  a 
liability  over,  and  arises  in  favor  of  the  Light  Company 
by  reason  of  the  fact  that  the  Light  Company  is  compelled 
to  pay  damages  which  are  primarily  due  to  the  alleged  neg- 
ligence of  the  defendant  Rumph  and  for  which  the  plaint- 
iff might  have  maintained  an  action  against  the  defendant 
Rumph.  The  Light  Company,  being*  compelled  to  pay 
these  damages,  is  subrogated  to  the  plaintiff's  rights  against 
Rumph,  as  she  may  not  twice  recover  compensation  for  the 
same  injury.  It  is  contended  on  behalf  of  the  defendant 
Rumph  that  there  can  be  no  right  of  action  in  favor  of  the 
Light  Company  against  the  defendant  RumphnnXW  the  judg- 
ment has  been  paid,  and  this,  no  doubt,  is  the  ordinary  rule. 
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Defiance  M.  Works  v.  Gill,  170  Wis.  477,  175  N.  W.  940. 
This  brings  us  to  a  consideration  of  sec.  2610,  Stats.: 

**A  defendant  who  shows  by  affidavit  that  if  he  be  held 
liable  in  the  action  he  will  have  a  right  of  action  against  a 
third  person  not  a  party  to  the  action  for  the  amount  of  the 
recovery  against  him,  may,  upon  due  notice  to  such  person 
and  to  the  opposing  party,  apply  to  the  court  for  an  order 
making  such  third  person  a  party  defendant  in  order  that 
the  rights  of  all  parties  may  be  finally  settled  in  one  action, 
and  the  court  may  in  its  discretion  make  such  order.  This 
section  shall  be  liberally  construed  in  order  that,  so  far  as 
practicable,  all  closely  related  contentions  may  be  disposed 
of  in  one  action,  even  though  in  the  strict  sense  there  be 
two  controversies,  provided  the  contentions  relate  to  the 
same  general  subject  and  separate  actions  would  subject 
either  of  the  parties  to  the  danger  of  double  liability  or 
serious  hardship." 

This  contention  of  the  defendant  Rumph  is  answered  by 
Brovan  ^^  Kyle,  166  Wis.  347,  165  N.  W.  382,  where  it 
was  held  that  no  argument  was  needed  to  show  that  a  surety 
on  a  guardian's  bond,  if  held  liable  thereon,  is  pro  tanto 
subrogated  to  the  rights  of  his  ward  and  may  follow  the 
property  of  the  ward's  estate  into  whosesoever  hands  it  may 
wrongfully  come,  and  is  entitled,  under  such  circumstances, 
to  have  a  party  liable  over  to  him  made  a  party  defendant 
under  the  provisions  of  sec.  2610,  even  though  the  judg- 
ment had  neither  been  entered  nor  paid.  It  is  true  that 
Brovan  t\  Kyle,  supra,  was  an  action  upon  a  contract  and 
in  that  respect  differs  from  the  present  action.  But  sec. 
2610  applies  as  well  to  tort  actions  as  to  actions  upon  con- 
tract, although  the  trial  court  should,  in  the  exercise  of  its 
discretion,  when  called  upon,  recognize  the  established  dis- 
tinction between  the  rights  of  parties  in  the  two  classes  of 
actions.  Bakula  v,  Schwab,  167  Wis.  546,  168  N.  W.  378; 
Humboldt  V.  Schoen,  168  Wis.  414, 170  N.  W.  2S0  ;Schmuhl 
V,  Milwaukee  E.  R,  &  L,  Co.  156  Wis.  585,  146  N.  W.  787. 
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It  is  further  argued  that,  under  the  provisions  of  sec. 
2610,  xuiless  a  defendant  has  a  right  of  action  over  against 
a  third  person  '*for  the  amount  of  the  recovery  against  him," 
the  statute  does  not  authorize  such  third  person  to  be  made 
a  party  to  the  action.  In  this  case,  if  the  plaintiff  prevails, 
the  Light  Company  will  not  have  a  cause  of  action  over 
against  the  defendant  Riimph  for  the  full  amount  of  the 
plaintiff's  recovery  against  it,  for,  under  such  circumstances, 
a  part  of  the  injuries  are  admittedly  due  to  the  negligence 
of  the  Light  Company,  It  can  at  most  have  a  right  of  action 
over  against  the  defendant  Rumph,  upon  principles  of  subro- 
gation, for  only  a  part  of  the  recovery.  In  view  of  the  fact 
that  it  is  provided  that  the  section  shall  be  liberally  construed 
in  order  that  all  closely  related  contentions  may  be  disposed 
of  in  one  action,  even  though  there  be  two  controversies, 
we  are  of  the  opinion  that  sec.  2610  confers  authority  upon 
the  circuit  court  for  Milwaukee  countv,  in  the  exercise  of 
its  discretion,  to  make  Rnniph  a  party  defendant  in  this 
action.  We  see  no  reason  whv  it  should  not  be  so  construed. 
The  contentions  relate  to  the  same  general  subject,  and  it 
is  conceivable  that,  although  the  plaintiff  recover  against  the 
Light  Company  for  damages  due  to  the  negligence  of  the 
defendant  Rumph,  a  second  jury  might  find  against  it  upon 
that  issue,  and  the  Light  Company  therefore  be  compelled 
to  pay  damages,  as  between  it  and  Rumph,  not  justly  charge- 
able to  it,  although  legally  liable  therefor  to  the  plaintiff. 

It  is  further  contended  on  behalf  of  the  defendant  Rumph 
that  the  circuit  court  may,  in  the  exercise  of  its  discretion, 
refuse,  in  a  case  within  the  provisions  of  sec.  2610,  to  make 
a  third  person  a  party  defendant.  Ertcl  v.  Mthvaukee  E,  R. 
&  L.  Co,  164  Wis.  380, 160  N.  W.  263.  This  is  undoubtedly 
the  law.  But  the  question  of  whether  or  not  the  circuit 
court  should,  in  the  exercise  of  its  discretion,  make  Rumph 
a  party  defendant,  was  settled  by  the  order  of  September 
28,  1918.  The  court  having  once  exercised  its  discretion, 
a  review  of  that  order  bv  the  circuit  court  for  Milwaukee 
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county  cannot  be  had  by  moving  to  dismiss  the  cross-com- 
plaint as  to  Rumph.  Whether  or  not,  if  motion  upon  proper 
showing  therefor  had  been  made  seasonably  by  the  defend- 
ant Rumph,  the  circuit  court  might  have  modified  or  cor- 
rected its  order,  is  not  determined  here.  There  has  been 
no  motion  at  any  time  to  modify  or  correct  the  order  of 
September  18,  1918,  and  certainly  a  demurrer  to  the  cross- 
complaint  served  pursuant  to  that  order  does  not  afford  a 
basis  upon  which  the  circuit  court  may  proceed  to  review 
its  prior  order.  There  having  been  no  seasonable  motion 
to  review  the  order,  and  the  order  not  being  appealable 
{Schmuhl  V.  Milwaukee  E.  R.  &  L,  Co.,  supra),  the  action 
of  the  circuit  court  making  Rumph  a  party  can  only  be 
reviewed  on  appeal  from  final  judgment.  Fred  Miller  B. 
Co.  V.  Knebel,  168  Wis.  587,  171  N.  W.  69. 

The  circuit  court,  therefore,  erred  in  dismissing  the  com- 
plaint and  dismissing  Rnniph  as  a  party.  The  cross-com- 
plaint states  a  cause  of  action  in  favor  of  the  Light  Com- 
pany against  Rumph  under  the  provisions  of  sec.  2610,  and 
the  demurrer  of  Rumph  should  have  been  overruled. 

By  the  Court. — ^Order  reversed,  with  directions  to  over- 
rule the  demurrer  and  for  further  proceedings  according 
to  law. 

Owen,  J.  {concurring) .  I  agree  that  the  original  action 
of  the  court  in  bringing  in  Dr.  Charles  L.  Rumph  as  a  de- 
fendant could  not  in  effect  be  reviewed  and  set  aside  in  pass- 
ing upon  a  demurrer  to  the  cross-complaint  filed  by  the  street 
railway  company  against  Rumph,  and  that  upon  this  appeal 
neither  the  question  of  the  power  nor  the  propriety  of  the 
court,  in  the  exercise  of  its  discretion,  to  order,  the  bringing 
in  of  the  defendant  Ruviph,  is  before  us  for  review.  I 
cannot  refrain,  however,  from  giving  expression  to  my 
individual  opinion  that  whether  the  provisions  of  sec.  2610 
prove  a  blessing  or  a  nuisance  will  depend  very  much  upon 
the  wisdom  exercised  in   its  administration.     In  order  to 
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accomplish  the  beneficent  purposes  intended  by  its  enact- 
ment, its  scope  was  necessarily  made  quite  broad,  and  the 
question  of  whether,  in  a  given  case,  the  power  conferred 
should  be  exercised  was  committed  to  the  discretion  of  the 
trial  court.  The  purpose  of  the  enactment  was  to  facilitate 
and  expedite  the  dispatch  of  litigation  and  provide  for  the 
settling  of  all  closely  related  questions  in  one  action.  It  is 
obvious  that  this  often  may  be  done  without  imposing  addi- 
tional burden,  hardship,  or  delay  upon  the  original  parties 
to  the  action,  and  that  under  such  circumstances  the  ad- 
ministration of  justice  is  greatly  facilitated. 

I  think  the  present  case  forcibly  illustrates  the  fact  that 
the  evils  resulting  from  the  exercise  of  the  discretion  may 
far  outweigh  the  benefits  to  be  accomplished,  and  that  an 
unwise  exercise  of  the  power  conferred  can  easily  bring  the 
statute  into  disrepute,  which  will  result  in  its  emasculation 
or  repeal,  with  the  consequence  of  serious  loss  to  the  ad- 
ministration of  the  law.  I  can  see  no  purpose  to  be  sub- 
served or  accomplished  in  burdening  plaintifFs  case  with 
this  cross-issue  between  the  street  railway  company  and  the 
doctor.  The  two  issues  are  as  foreign  to  each  other  as  they 
well  could  be.  The  plaintiflf  is  not  at  all  interested  in  the 
issue  raised  by  the  cross-complaint,  and  it  would  not  be*  sur- 
prising if  its  trial  should  consume  much  more  time  than  the 
trial  of  the  main  issue  between  the  plaintiff  and  the  street 
car  company.  During  all  the  time,  however,  the  plaintiff 
must  be  present  with  her  witnesses  and  she  must  pay  her 
attorneys  for  being  in  attendance,  while  the  issue  in  which 
she  is  not  at  all  interested  is  being  tried  out,  which  may  in 
the  end  result  in  a  mere  moot  question,  because,  unless  plaint- 
iff recovers  against  the  street  car  company,  the  malpractice 
of  the  physician  does  not  become  material,  and  the  time  of 
the  court  and  litigants  will  have  been  taken  up  with  the 
trial  of  a  moot  issue.  Furthermore,  the  plaintiff  is  entitled 
to  the  honest  co-operation  of  her  physician.  She  is  entitled 
to  his  honest  and  unprejudiced  testimony  concerning  her 
condition.    This  proceeding  makes  him  an  interested  party 
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against  her,  as,  if  he  is  to  be  called  upon  to  stand  a  portion 
of  the  damages  resulting  from  her  present  condition,  it  is 
to  his  interest  to  minimize  the  damages  to  which  she  may  be 
entitled.  Then,  again,  the  progress  of  her  entire  action  is 
made  to  depend  upon  the  progress  of  the  cross-issue.  The 
trial  of  her  case  has  been  held  up  pending  this  appeal.  Many 
matters  growing  out  of  the  cross-action  may  occur  from  time 
to  time  to  delay  the  trial  of  the  case,  all  to  her  prejudice, 
without  any  compensating  results,  so  far  as  I  can  see,  in  the 
matter  of  speeding  the  administration  of  justice. 

Trial  courts  should  appreciate  the  responsibility  which 
the  statute  lays  upon  them.  'WTiether  additional  parties 
shall  be  brought  in  is  always  a  matter  for  the  exercise  of 
wise  discretion  under  the  circumstances.  The  power  was 
conferred  so  that  by  its  exercise  the  administration  of  justice 
may  be  facilitated  and  expedited,  and  whether  in  a  given  case 
the  bringing  in  of  new  parties  will  have  this  effect  calls  for 
the  serious  consideration  of  the  court.  Where  it  will  delay, 
hamper,  or  burden  the  plaintiff,  it  should  appear  pretty 
plainly  that,  in  the  end,  benefits  in  the  nature  of  general 
results  will  outweigh  the  inconvenience,  annoyance,  and 
expense  which  the  bringing  in  of  new  parties  will  impose 
upon  the  plaintiff,  or  the  application  should  be  denied. 


Moody,  Appellant,  vs.  Milwaukee  Electric  Railway 

&  Light  Company,  Respondent. 

November  i8 — December  74,  ip20. 

Street  railways:  Collision  with  automobile:  Gross  negligence:  Con- 
tributory negligence:  Question  for  jury:  Appeal:  Reinstate- 
ment of  special  verdict:  Motion  for  new  trial:  Disposition  of 
case. 

1.  In  an  action  for  personal  injuries,  the  testimony  of  the  driver 
of  an  automobile,  which  was  corroborated  by  that  of  a  pas- 
senger riding  in  the  front  seat,  that  he  looked  and  had  a  full 
view  some  three  hundred  and  thirty  feet  up  a  street  railway 
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track  but  did  not  see  a  street  car  which  struck  the  automobile 
as  it  was  crossing  the  tracks,  is  held  to  make  the  contributory 
negligence  of  the  driver  and  of  the  plaintiff,  who  was  sitting 
on  the  back  seat  with  a  curtain  partly  obstructing  her  view, 
a  jury  question. 

2.  Where  the  undisputed  facts  or  the  physical  situation  shows 

that  an  approaching  car  is  within  plain  view  of  one  approach- 
ing and  about  to  cross  a  street  railway  track,  the  testimony  of 
one  so  approaching  that  he  looked  but  did  not  see  it  is  not 
sufficient  to  take  the  case  to  the  jury. 

3.  Direct  and  positive  testimony  that  the  driver  of  the  automobile 

performed  the  duty  imposed  upon  him  by  law  in  regard  to  the 
exercise  of  due  care  is  sufficient  to  take  the  question  of  his 
negligence  to  the  jury,  unless  such  testimony  is  contrary  to 
physical  or  conceded  facts  and  is  thus  impeached  because  of 
utter  improbability  or  impossibility. 

4.  Where  the  driver,  who  had  a  much  better  view  than  plaintiff, 

looked  and  saw  no  car  approaching,  the  failure  of  the  plaintiff 
to  look,  if  she  did  fail  to  look,  did  not,  as  a  matter  of  law, 
proximately  contribute  to  the  accident  and  injury. 

5.  Where  the  driver,  while  still  on  the  crosswalk,  had  an  unob- 

structed view  for  three  hundred  and  thirtv  feet  and  saw  no 
street  car  approaching,  he  jvas  not  negligent  as  matter  of  law 
in  proceeding  across  the  track  without  making  further  ob- 
servations. 

6.  Evidence  that  a  street  car  forty-two  feet  long  and  weighing 

twenty-four  tons  was  operated  on  a  down  grade  on  a  busy 
street  at  a  high  rate  of  speed  does  not  justify  the  submission 
to  the  jury  of  the  issue  of  gross  negligence. 

7.  Where  the  trial  court  changed  certain  answers  in  the  special 

verdict  without  passing  on  a  motion  for  a  new  trial,  the  su- 
preme court,  on  reinstating  the  answers  of  the  jury,  will  re- 
mand the  case  with  instructions  to  pass  on  a  motion  for  a  new 
trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  John  J.  Gregory,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  received  March  29,  1918,  at  the  intersection 
of  Chambers  and  Third  streets  in  the  city  of  Milwaukee, 
when  the  automobile  in  which  plaintiff  was  then  riding  was 
struck  by  defendant's  street  car.  At  the  time  in  question 
plaintiff  was  riding  in  a  Ford  touring  car  driven  by  one 
Pierson.     Plaintiff  was  sitting  on  the  back  seat  with  two 
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other  ladies.  The  driver  and  another  lady  occupied  the 
front  seat.  There  was  a  small  black  curtain  at  the  rear, 
on  the  left-hand  side,  but  no  curtain  over  the  front  side. 
The  automobile  was  proceeding  east  on  Chambers  street,  and 
the  accident  happened  at  the  intersection  of  that  street  with 
Third  street,  which  runs  north  and  south. 

The  driver  of  the  automobile  testified  that  upon  reaching 
Third  street  he  looked  to  the  north  and  saw  no  street  car 
coming.  He  had  a  full  view  of  the  track  for  330  feet  and 
there  was  no  street  car  approaching  within  that  distance. 
He  proceeded  across  the  street,  and  before  clearing  the 
street-car  tracks  a  south-bound  street  car  coming  on  the 
west  track  struck  the  left  rear  wheel  of  the  automobile, 
threw  the  occupants  of  the  rear  seat  therefrom,  seriously 
injuring  the  plaintiflF. 

A  special  verdict  was  returned  by  the  jury,  in  which  it 
was  found  ( 1 )  that  the  street  car  was  being  run  at  a  danger- 
ous rate  of  speed  as  it  approached  the  point  of  collision; 
(2)  that  the  motorman  in  charge  of  said  street  car  was 
guilty  of  negligence  in  driving  the  same;  (3)  that  such 
negligence  was  the  proximate  cause  of  the  collision; 
(4)  that  the  gong  of  the  street  car  was  sounded  as  the  car 
approached  Chambers  street ;  (  5  )  that  there  was  no  want  of 
ordinary  care  on  the  part  of  the  driver  of  the  automobile 
in  which  plaintiff  was  riding  which  proximately  contributed 
to  produce  the  collision;  (6)  that  there  was  no  want  of 
ordinary  care  on  the  part  of  the  plaintiff  w^hich  proximately 
contributed  to  produce  the  collision;  and  (7)  damages 
$5,000. 

The  defendant  made  alternative  motions  to  change  the 
answer  to  question  No.  7  of  the  special  verdict  (acquitting 
the  driver  of  negligence)  from  No  to  Yes,  to  change  the 
answer  to  question  No.  8  (acquitting  the  plaintiff  of  con- 
tributory negligence)  from  No  to  Yes,  and  for  judgment 
in  favor  of  the  defendant  under  said  special  verdict  as  so 
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changed  and  amended ;  for  judgment  on  the  uncontradicted 
evidence  notwithstanding  the  verdict,  and  in  the  event  that 
the  foregoing  motions  be  denied  for  a  new  trial,  for.  four- 
teen reasons  specified.  The  court  granted  defendant's  mo- 
tions to  change  the  answers  to  the  above  questions  from  No 
to  Yes,  and  upon  the  special  verdict  as  so  amended  ordered 
judgment  in  favor  of  the  defendant.  From  the  judgment 
so  entered  plaintiff  brings  this  appeal. 

W.  A,  Hayes  and  Henry  Mahoney,  both  of  Milwaukee, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Shaw, 
Muskat  &  Van  Dyke,  and  oral  argument  by  Ralph  M.  Hoyt, 
all  of  Milwaukee. 

Owen,  J.  The  jury  by  its  verdict  acquitted  the  plaintiff 
as  well  as  the  driver  of  the  automobile  of  contributory  negli- 
gence. The  trial  court  changed  the  answers  of  the  jury  to 
the  questions  of  the  special  verdict  eliciting  its  findings 
upon  those  questions,  and  convicted  both  the  plaintiff  and  the 
driver  of  contributory  negligence.  It  is  the  claim  of  the 
appellant  that  the  state  of  the  evidence  made  these  jury 
questions,  and  that  the  court  erred  in  assuming  to  find  with 
reference  thereto  as  a  matter  of  law. 

It  is  conceded  that  it  was  the  duty  of  the  driver  of  the 
automobile  as  well  as  of  the  plaintiff  to  look  and  listen  for 
approaching  cars  before  attempting  to  cross  the  street  rail- 
way tracks.  The  driver  of  the  automobile  and  Rhoda  May, 
who  sat  in  the  front  seat  with  him,  testified  that  as  they 
approached  Third  street  he  slowed  down  to  a  ^ed  of  about 
four  miles  an  hour;  that  he  looked  north  and  then  looked 
south,  saw  no  street  car  approaching,  increased  his  speed 
to  about  six  miles  an  hour,  and  proceeded  on  his  way  across 
Third  street  and  across  the  tracks.  There  is  positive  and 
direct  testimony,  therefore,  to  the  effect  that  he  performed 
the  duty  which  the  law  thus  imposed  upon  him.  This  testi- 
mony is  sufiicient  to  take  the  question  of  the  driver's  negli- 


14]  AUGUST  TERM,  1920.  69 

Moody  V.  Milwaukee  E.  R.  &  L.  Co.  173  Wis.  65. 

gence  to  the  jury,  luiless  it  is  contrary  to  physical  or  con- 
ceded facts  or  common  knowledge,  thus  standing  impeached 
because  of  its  demonstrated  utter  improbability  or  impossi- 
bility. Samulski  v,  Menasha  P,  Co,  147  Wis.  285,  133 
N. .  W.  142,  and  cases  cited. 

Respondent  contends  that  the  evidence  in  the  case  indis- 
putably shows  that  if  the  driver  looked  when  he  says  he 
did,  the  car  which  struck  the  automobile  was  within  the 
range  of  his  vision,  and  that  he  cannot  be  heard  to  say  that 
he  looked,  because,  upon  the  undisputed  testimony,  if  he  had 
looked  he  would  have  seen  the  car.  This  court  has  said  many 
times  that  where  undisputed  facts,  or  the  physical  situation, 
shows  that  an  approaching  car  is  within  plain  view  of  one 
approaching  and  about  to  cross  a  railway  track,  the  testi* 
niony  of  one  so  approaching  that  he  looked  but  did  not  see 
is  not  sufficient  to  take  the  case  to  the  jury.  Cawley  v.  La 
Crosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179;  Tesch  v. 
MUwaukee  E.  R.  &  L.  Co,  108  Wis.  593,  84  N.  W.  823 ; 
Schmidt  V.  Milwaukee  E,  R.  &  L.  Co.  158  Wis.  505,  149 
N.-  W.  221 ;  Meissner  v.  Southern  Wis.  R.  Co.  160  Wis. 
507,  152  N.  W.  291 ;  Spence  v.  Milwaukee  E.  R.  &  L.  Co. 
163  Wis.  120,  157  N.  W.  517.  In  order  to  invoke  this 
principle,  however,  it  must  appear  as  an  uncontrovertible 
fact  that  the  car  was  within  his  range  of  vision  at  the  time 
he  claimed  to  have  looked,  and  the  question  here  is  whether 
it  can  be  said  as  a  matter  of  law  that  the  street  car  was 
within  his  range  of  vision  at  the  time  the  driver  of  the 
automobile  claimed  he  looked  to  the  north. 

A  review  of  the  evidence  discloses  that  the  location  of 
the  car  at  the  time  Pierson,  the  driver  of  the  automobile, 
claimed  to  have  looked,  depends  entirely  upon  the  testimony 
of  other  witnesses,  either  directly  or  inferentially,  and  so 
far  as  their  testimony  tends  to  show  that  the  car  was  within 
his  range  of  vision  it  is  simply  in  conflict  with  the  testimony 
of  the  driver  of  the  automobile  and  the  witness  Rhoda  May, 
who  say  it  was  not.    We  are  unable  to  find  anything  in  the 
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record  of  the  uncontrovertible  nature  of  physical  or  con- 
ceded facts  or  common  knowledge  which  is  necessary  to 
read  the  testimony  of  Pierson  and  Rhoda  May  out  of  the 
case  and  justify  a  court  in  entirely  disregarding  it. 

The  only  physical  facts  we  have  in  the  case  are  distances. 
We  know  that  the  distance  from  the  point  of  the  accident 
to  a  certain  canopy  over  the  sidewalk  up.  to  the  north  is 
about  330  feet.  We  know  that  the  distance  which  the 
automobile  was  required  to  travel  from  the  time  it  reached 
the. building  line  of  Third  street,  when  a  view  could  be  ob- 
tained as  far  north  as  this  canopy,  was  forty-two  feet.  That 
is  all  there  is  in  the  case  in  the  nature  of  physical  facts. 
We  know  that  if  the  driver  of  the  automobile  took  his  ob- 
servations at  just  the  point  of  the  building  line,  a  street 
car  coming  from  beyond  the  canopy  would  travel  eight  times 
the  distance  covered  by  the  automobile  in  order  to  collide 
with  the  automobile  at  the  time  of  the  accident,  and  if  the 
observations  were  taken  when  the  automobile  had  passed 
the  building  line  a  distance  of  six  feet,  then  the  street  car 
would  be  required  to  travel  nine  times  the  distance  covered 
by  the  automobile  in  order  to  reach  the  point  of  collision. 
Now  we  do  not  know  exactly  where  the  driver  of  the  auto- 
mobile made  his  observations.  He  says  he  made  them  while 
he  was  on  the  crosswalk.  But  as  the  crosswalk  was  fourteen 
feet  wide,  which  amounts  to  one  third  of  the  distance  nec- 
essary to  be  traveled  by  the  automobile  from  the  time  the 
driver  sitting  therein  had  reached  the  building. line,  this  does 
not  afford  us  very  definite  information  as  to  where  he  took 
his  observations,  as,  under  the  circumstances,  a  few  feet  with 
reference  to  his  location  becomes  very  material. 

Neither  can  it  be  told  from  the  evidence  at  just  what  rate 
of  speed  the  street  car  was  coming.  It  is  indisputable  that 
it  was  coming  very  fast.  The  motorman  admits  that  at  the 
time  of  the  collision  it  was  going  at  twenty  miles  an  hour ; 
he  admits  that  when  it  turned  into  Third  street,  a  block 
above  the  point  of  collision,  it  was  going  between  twenty-five 


14]  AUGUST  TERM,  1920.  71 


Moody  V.  Milwaukee  E.  R.  &  L.  Co.  173  Wis.  65. 

and  thirty  miles  an  hour.  It  is  undisputed  that  from  that 
point  to  the  point  of  collision  the  street  presents  a  very 
decided  down-grade.  While  the  rate  of  speed  of  the  car, 
as  is  usual  in  such  cases,  is  variously  estimated  by  the  wit- 
nesses, and  inferences  to  be  drawn  from  the  testimony  fur- 
nishing a  basis  for  calculation  of  the  speed  are  widely  vari- 
ant, it  does  plainly  appear  that  the  car  was  going  at  a  very 
high  rate  of  speed.  One  calculation  made  by  appellant's 
attorneys,  based  on  evidence  in  the  case,  shows  that  it  was 
going  at  the  rate  of  fifty-five  miles  per  hour.  This  calcula- 
tion, however,  is  based  upon  the  statement  of  the  motorman 
given  upon  the  spur  of  the  moment,  without  much  reflection, 
that  the  collision  took  place  within  a  second  after  he  saw 
the  automobile,  and  his  estimate  of  the  distance  he  was  from 
the  automobile  at  the  time  he  first  saw  it.  This,  we  agree, 
is  not  very  satisfactory  testimony  upon  which  to  base  a 
finding  with  reference  to  the  speed  of  the  street  car;  but, 
nevertheless,  it  was  evidence  in  the  case  to  be  taken  into 
consideration  by  the  jury  with  all  other  facts  and  circum- 
stances bearing  upon  the  question  of  the  rate  of  speed  at 
which  the  street  car  was  traveling.  There  is  very  satis- 
factory evidence  in  the  record  that  the  street  car  was  travel- 
ing thirty-six  miles  an  hour.  This  is  the  evidence  of  Frank 
Lutz,  who  testified  that  he  was  going  south  on  Third  street 
in  a  Dodge  automobile  at  the  rate  of  fifteen  to  eighteen 
miles  an  hour ;  that  the  street  car  passed  him  about  at  the 
canopy  going  twice  as  fast  as  he  was  going,  and  that  it  did 
not  slacken  its  speed  prior  to  the  accident.  Similar  testi- 
mony is  given  by  his  brother,  William  Lutz. 

With  reference  to  the  speed  of  the  automobile,  the  driver 
testifies  that  as  he  approached  Third  street  he  slowed  down 
to  four  miles  an  hour,  and  that  after  looking  for  approach- 
ing cars  he  increased  his  speed  to  about  six  miles  an  hour, 
traveling  in  low  speed  all  the  time.  Of  course  the  jury  had 
a  right  to  consider  that  there  was  nothing  accurate  in  the 
statement  of  anv  witness  concerning  either  the  speed  of  the 
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automobile  or  the  speed  of  the  street  car.  It  can  be  figured 
out  to  a  mathematical  certainty  that  if  the  automobile  pro- 
ceeded, from  the  time  it  reached  the  building  line,  at  the 
rate  of  four  miles  an  hour,  a  street  car  coming  from  beyond 
the  canopy  at  the  rate  of  thirty-two  miles  an  hour  would 
collide  with  the  automobile  at  the  point  of  collision,  and  that 
if  the  driver  had  completed  his  observation  when  he  had 
passed  the  building  line  by  a  distance  of  six  feet,  a  car  com- 
ing from  beyond  the  canopy  at  a  speed  of  thirty-six  miles 
an  hour  would  likewise  collide  with  the  automobile  if  it 
proceeded  from  there  on  at  the  rate  of  four  miles  an  hour. 
When  we  consider  that  the  testimony  with  reference  to  the 
speed  of  the  automobile  as  well  as  the  car  rests  in  the  esti- 
mate and  judgment  of  witnesses,  probably  not  very  care- 
fully weighed,  concerning  which  there  is  a  wide  divergence 
of  opinion,  it  seems  to  us  that  the  entire  question  was  one 
for  a  jury  and  one  which  could  not  be  resolved  as  a  matter 
of  law.  The  positive  testimony  of  the  driver  of  the  auto- 
mobile that  he  looked,  that  he  could  see  the  track  for  a 
distance  of  330  feet,  and  that  there  was  no  street  car  ap- 
proaching within  that  distance,  cannot  be  disregarded  under 
all  the  facts  and  circumstances  of  the  case,  and  the  jury  was 
not  bound  to  disbelieve  his  assertion  in  this  respect. 

It  is  also  argued  on  the  part  of  the  respondent  that  the 
driver  and  other  occupants  of  the  automobile  could  have 
seen  further  than  330  feet.  This  appears  to  be  true,  in  the 
absence  of  temporary  obstructions  of  the  view,  but  Pierson's 
testimony  is  that  there  was  a  moving  van  in  front  of  the 
canopy  already  referred  to  which  obstructed  his  further  view 
in  that  direction.  Whether  this  was  true  or  not  is  also  a 
jury  question.  We  think  the  court  was  in  error  in  disturb- 
ing the  findings  of  the  jury  with  reference  to  these  two  ques- 
tions. 

We  have  not  discussed  the  negligence  of  the  plaintiff  be- 
cause it  seems  plain  that  if  the  driver  looked  and  saw  no  car 
approaching,  as  his  view  was  much  better  than  that  of  the 
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plaintiff,  who  sat  in  the  rear  seat  and  whose  view  was  nec- 
essarily obstructed  by  a  curtain  on  the  side  of  the  automobile, 
her  failure  to  look,  if  she  did  fail  to  look,  cannot  be  said 
as  a  matter  of  law  to  have  proximately  contributed  to  the 
accident  and  injury. 

We  have  given  attention  to  the  question  of  whether  it 
was  the  duty  of  the  driver  of  the  automobile  to  look  again, 
as  under  the  testimony  the  automobile  was  still  on  the  cross- 
walk when  observations  for  street  cars  were  completed.  It 
seems  plain,  however,  that  when  a  driver  so  circumstanced 
has  an  unobstructed  view  for  330  feet  and  sees  no  street  cars 
coming,  it  cannot  be  said  that  he  is  negligent  as  a  matter 
of  law  in  proceeding  across  the  track  without  making  further 
observations,  and  that  this  feature  of  his  conduct  was  proper 
to  be  considered  by  the  jury  as  bearing  upon  the  question 
of  his  contributory  negligence. 

The  appellant  also  claims  error  because  the  trial  court 
declined  to  submit  to  the  jury  the  question  of  whether  the 
defendant  was  guilty  of  gross  negligence.  In  the  opinion 
of  the  writer,  the  operation  of  a  car  forty-two  feet  long, 
weighing  about  twenty- four  tons,  on  a  busy  street,  on  a  down 
grade,  at  the  rate  of  speed  at  which  the  jury  had  a  right 
to  find  this  car  was  being  operated,  justifies  a  finding  of 
gross  negligence.  It  is  conceivable  that,  more  dangerous 
agencies  could  be  turned  loose  on  a  street — a  ball  shot  from 
a  cannon,  for  instance, — ^but  a  street  car  such  as  the  one 
there  and  then  operated,  propelled  at  the  rate  of  speed  it  was 
then  going,  beyond  the  power  of  the  operator  thereof  to 
check  the  same  perceptibly  within  any  reasonable  distance 
under  emergency,  is  a  menace,  in  my  opinion,  to  the  users 
of  the  streets,  and  evinces  a  wanton  disregard  for  the  lives 
and  safety  of  others.  The  court,  however,  is  of  a  contrary 
view,  and  considers  that  the  evidence  did  not  justify  the 
submission  of  the  question  of  defendant's  gross  negligence 
to  the  jury. 

As  the  trial  court  granted  respondent's  motion  to  change 
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the  answers  of  the  jury  to  these  two  questions  of  the  special 
verdict,  it  did  not  consider  the  motion  for  a  new  trial.  Re- 
spondent urges  that  if  the  action  of  the  trial  court  in  chang- 
ing the  answers  contained  in  the  special  verdict  of  the  jury- 
be  reversed,  the  case  should  be  sent  back  with  instructions 
to  the  trial  court  to  pass  upon  the  motion  for  a  new  trial. 
This  request  seems  to  be  proper  and  in  accordance  with  the 
established  practice  of  this  court.  Stanley  S.  E,  L.  Cong.  v. 
La  Crosse  S.  R.  &  C.  Co,  148  Wis.  261,  134  N.  W.  351 ; 
Smith  V.  Winnebago  Realty  Co,  153  Wis.  469,  475,  140 
N.  W.  327. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  reinstate  the  answers  of  the  jury  to  the 
seventh  and  eighth  questions  of  the  special  verdict,  and  for 
further  proceeding3  as  indicated  in  this  opinion.   . 


Maas  and  others.  Executors,  Appellants,  and  others,  Re- 
spondents, vs.  Hesse  and  others,  Appellants,  and  oth- 
ers, Respondents. 

. .     •  •  • 

November  ip — December  14,  ip20. 

Bills  and  notes  .".Agreement  to  assume  mortgage:  Extension  of  time 
of  payment:  Consideration:  Trust  companies:  Deposit  of  se- 
curities: itate  treasurer  as  holder  for  value:  Mortgages:  As- 
signment not  of  record :  Effect. 

1.  Where  a  mortgagor  conveyed  the  mortgaged  lands  to  W.,  but 

the  deed  was  not  signed  by  his  wife,  and  later  the  wife,  having 
nothing  but  an  inchoate  right  of  dower,  quitclaimed  the  lands 
to  C,  who  gave  a  warranty  deed  to  H.  subject  to  the  mortgage, 
which  H.  assumed  and  agreed  to  pay,  and  H.  and  the  mort- 
gagee thereupon  executed  an  agreement  extending  the  mort- 
gage, both  the  agreement  to  assume  and  the  agreement  to 
extend  were  without  consideration  and  void. 

2.  Under  sec.  2024 — 77 j,  Stats.,  requiring  trust  companies  to  de- 

posit securities  with  the  state  treasurer,  the  latter,  as  respects 
equities  of  third  parties,  is  a  holder  for  value  in  good  faith 
of  a  mortgage  deposited  with  him  in  the  regular  course  of 
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his  official  business  in  exchange  for  other  securities  of  equal 
value. 

3.  Where  the  state  treasurer  accepted,  as  security  in  a  trust  com- 

pany's deposit  of  securities,  a  duly  recorded  first  mortg^age, 
its  priority  in  his  hands  as  a  first  recorded  lien  was  not  lost 
because,  subsequent  to  the  date  of  the  first  mortgage,  the  trust 
company  had  accepted  a  third  mortgage  (which  purported  to 
be  a  first  mortgage)  on  the  same  property  and  sold  the  notes 
thereby  secured  to  its  clients  without  revealing  the  fact  of 
its  prior  mortgage;  the  noteholders  having  taken  no  steps  to 
have  the  third  mortgage  declared  prior  to  the  first  mortgage 
or  to  prevent  its  transfer,  and  not  procuring  or  recording 
assignments  of  the  third  mortgage.  Butler  v.  Bank  of  Ma- 
zeppa,  94  Wis.  351,  distinguished. 

4.  The  state  treasurer  is  not  chargeable  with  secret  equities  which 

may  exist  against  the  trust  company,  although  the  mortgage 
ndte  was  past  due  at  the  date  of  deposit  of  the  securities. 

Appeal  from  a  jtidgnieht  of  the  circuit  court  for  Mil- 
waukee county:  Oscar  M.  Fritz,  Circuit  Judge.  Modified 
and  affirmed. 

Suit  to  foreclose  four  successive  mortgages  upon  the 
same  piece  of  property  located  in  the  city  of  Milwaukee. 
The  trial  court  adjudged  that  the  first  mortgage,  now  held 
by  the  state  treasurer  under  the  provisions  of  sec.  2024 — 77 j, 
Stats.,  was  the  first  lien  to  the  extent  of  its  principal  sum. 
The  appeal  is  by  parties  having  interests  under  the  second 
and  third  mortgages  and  who  claim  priority  over  the  first 
ihortgagie.  The  only  question  preSein ted  is  that  of  the  pri- 
ority of  appellants*  interests  in  the  third  mortgage  ovfer  the 
state  treasurer's  interest  in  the  first  mortgage.  The  state- 
ment of  facts  may  be  restricted  to  those  which  bear  upon 
this  issue. 

In  1893  Robert  Harper,  then  owner  of  the  premises,  ex- 
^ecuted  the  first  note  and  mortgage  for  $10,000  to  an  insur- 
ance company  for  which  the  firm  of'Nath.  Pereles  &  Sons 
acted  as  agent.  The  note  was  payable  in  fiv6  years.  The 
mortgage  contained  a  covenant  to  pay  the  principal  sum 
with  interest,  and  t6  pay ^  the  taxes.  The  mortgage  was 
placed  on- record. 
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Title  to  the  premises  was  conveyed  to  William  W.  Harper 
in  1899  subject  to  the  mortgage,  which  he  agreed  to  pay. 
Thereafter,  in  1899,  William  W,  Harper  and  wife  executed 
the  second  notes  and  mortgage  to  the  Citizens'  Savings  Sr 
Trust  Company,  a  trust  company  bank  then  doing  business 
in  Milwaukee,  and  the  mortgage  was  placed  on  record. 
Some  of  these  notes  are  now  held  by  parties  other  than  the 
trust  company. 

Said  William  W.  Harper  executed  the  third  notes,  and  he 
and  his  wife  executed  the  third  mortgage,  in  1900,  for 
$20,000  to  the  said  trust  company,  and  the  mortgage  was 
placed  on  record.  This  mortgage  purported  to  be  a  first 
mortgage  on  the  land,  although  the  trust  company  had  knowl- 
edge of  the  prior  ones.  The  trust  company  sold  many  of 
the  notes  to  the  appellants  herein,  toward  whom  it  acted 
in  a  fiduciary  capacity  and  as  to  whom  it  was  guilty  of  fraud 
and  gross  negligence  in  failing  to  reveal,  or  in  concealing, 
the  insecuritv  of  the  investment  and  various  defaults  in 
the  i>ayment  of  interest  and  taxes. 

In  1904  William  W.  Harper  conveyed  the  premises  to  the 
W.  W.  Harper  Company  subject  to  mortgage  debts,  and  the 
conveyance  was  recorded  in  1905.  Said  Harper^ s  wife  did 
not  join  in  the  conveyance.  In  1909  the  said  wife,  having 
apparently  nothing  but  her  inchoate  right  of  dower,  quit- 
claimed all  her  right,  title,  and  interest  in  the  premises  to  the 
Glark  Realty  Company  and  the  deed  was  recorded.  On 
January  5,  1910,  the  Clark  Realty  Company  ex«cttt«d  and 
delivered  to  the  Haniilton  Realty  Company  2i  warranty  deed 
of  the  premises  subject  to  the  first  mortgage,  which  the 
Hamilton  Realty  Company  expressly  agreed  to  pay.  The 
deed  was  recorded.  In  1913  the  W.  W.  Harpef  Coitipaity 
quitclaimed  the  premises  to  the  Hamilton  Realty  Company 
and  the  deed  was  recorded. 

In  1905  the  first  note  and  mortgage  had  been  assigned 
to  the  trust  company  for  value  and  the  assignment  was 
recorded.    On  or  about  January  5,  1910,  the  trust  company 
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and  the  Hamilton  Realty  Company  executed  a  written  ex- 
tension agreement  purporting  to  extend  the  time  of  payment 
of  the  first  mortgage  for  five  years  from  November  22,  1909, 
and  the  Hamilton  Realty  Company  agreed  to  pay  the  sum 
and  fulfil  the  agreements  in  said  mortgage.  On  November 
12,  1910,  the  trust  company  deposited  the  first  note  and 
mortgage  and  its  assignments  and  the  extension  agreement 
with  the  state  treasurer  under  sec.  2024 — 77 j,  Stats.,  who 
has  since  held  them.  In  consideration  of  the  deposit  of 
these  papers  the  state  treasurer  surrendered  to  the  trust  com- 
pany other  securities  of  equal  par  value  which  had  previously 
been  deposited.  The  state  treasurer  had  at  that  time  no 
actual  notice  of  the  equitable  rights  of  the  subsequent  mort- 
gagees. 

Nothing  was  placed  on  record  showing  the  deposit  of  the 
securities  with  the  state  treasurer.  Neither  was  anything 
placed  on  record  showing  the  assignment  to  appellants  of 
notes  secured  by  the  third  mortgage. 

The  W.  W.  Harper  Company,  Qark  Realty  Company, 
and  Hamilton  Realty  Company  were  owned  and  managed 
by  stockholders,  officers,  and  employees  of  the  trust  com- 
pany or  of  the  firm  of  Nath.  Pereles  &  Sons,  which  was  in 
turn  controlled  by  the  majority  stockholders  and  managing 
officers  of  the  trust  company.  The  W.  W.  Harper  Company 
was  not  engaged  in  any  active  business,  but  held  the  title  to 
the  premises  merely  for  the  accommodation  of  the  trust  com- 
pany and  permitted  the  latter  to  receive  the  rents. 

None  of  the  mortgages  have  been  paid.  The  original 
makers  and  subsequent  owners  of  the  premises  failed  to  pay 
the  interest  on  any  of  the  notes  secured  by  said  mortgages, 
and  defaulted  every  year  after  1902  in  the  payment  of  all 
taxes  and  assessments,  and  permitted  the  premises  to  be 
sold  for  taxes  in  the  year  1904  and  every  year  thereafter. 
The  trust  company  bought  the  premises  at  each  of  these 
sales  and  holds  the  certificates. 

On  October  2,  1913,  the  banking  commissioner  took  pos- 
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session  of  the  trust' company  as  a  delinquent  banking  cor- 
poration and  is  engaged  in  liquidating  its  affairs.  It  is  in- 
solvent. 

The  trial  court  found  the  facts  substantially  as  above 
stated.  He  concluded  that  by  reason  of  the  fraud  and  gross 
negligence  of  the  trust  company  the  third  mortgagees  were 
entitled  to  priority  over  any  interest  of  the  trust  company 
or  any  one  standing  merely  in  its  shoes  in  the  several  mort- 
gages; that  the  conveyance  of  the  premises  by  the  Qark 
Realty  Company  to  the  Hamilton  Realty  Company  of  Janu- 
ary 5,  1910,  was  sufficient  consideration  for  the  assumption 
by  the  latter  of  the  mortgage  indebtedness  and  of  the  ex- 
tension of  the  time  of  payment  to  1914;  that  the  indebted- 
ness was  not  due  in  1910  at  the  time  of  the  deposit  with  the 
state  treasurer;  that  the  deposit  was  made  in  consideration 
of  the  exchange  of  other  securities  previously  held  by  him 
in  the  trust  capacity  imposed  by  the  statute;  and  that  the 
state  treasurer  thus  became  a  holder  for  value  in  good  faith 
and  before  maturity  of  the  first  note,  mortgage,  and  exten- 
sion agreement,  without  notice  of  conflicting  equities,  and 
^  that  they  are  impressed  with  a  trust  constituting  a  first  lien 
upon  the  premises  superior  to  the  lien  or  equities  relied  on 
by  appellants. 

Judgment  was  entered  accordingly. 

For  the  appellants  there  was  a  brief  by  Roehr  &  Stem- 
mets,  attorneys,  and  Julius  E.  Roehr  and  Geo.  Lines,  of 
counsel,  all  of  Milwaukee ;  and  the  cause  was  argued  orally 
by  Mr.  Lines. 

On  behalf  of  the  respondents  State  Treasurer  and  the 
Commissioner  of  Banking  there  was  a  brief  by  Fanvsett  & 
Smart,  and  oral  argument  by  Charles  E.  Monroe,  all  of  Mil- 
waukee. 

Jones,  J.  We  have  here  one  of  those  unfortunate  but 
far  too  frequent  cases  where  corporations  and/their  officers 
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have  w<Miand  betrayed  the  confidence  of  many  trusting  peo- 
ple some  of  whom  have  to  be  shipwrecked. 

The  holders  of  notes  under  the  third  mortgage  were 
cheated  by  less  intricate  methods  than  are  usually  adopted 
by  those  planning  to  defraud.  So  far  as  appears,  they  ac- 
cepted these  notes  secured  by  a  third  mortgage  on  the  mere 
representation  of  the  trust  company  that  they  were  secured 
by  a  first  lien,  when  the  slightest  examination  would  have 
shown  that  there  was  a  first  mortgage  for  $10,000  duly 
executed  and  recorded  in  1893,  which  mortgage  was  as- 
signed to  the  trust  company  in  1905  and  the  assignment 
promptly  recorded. 

In  the  present  situation  one  of  two  classes  must  suffer 
loss:  either  the  note  holders  secured  by  the  mortgage  third 
in  point  of  time  and  record,  or  the  cestuis  que  trtistent  of  the 
company,  who  had  the  right  to  rely  for  security  on  the  mort- 
gage for  $10,000  deposited  with  the  state  treasurer  pursuant 
to  sec  2024 — 77 j.  Stats. 

It  is  unnecessary  to  state  the  history  of  the  various 
dummy  corporations  which  the  Citizens*  Trtist  Company 
and  its  officers  used  to  accomplish  their  purposes,  nor  the 
details  of  the  various  conveyances  which  were  made  after 
the  first  mortgage,  since  the  findings  of  the  trial  court  and 
the  facts  conceded  by  counsel  have  greatly  narrowed  the 
issues.  The  only  question  left  for  us  to  decide  is  whether 
the  note  holders  are  to  take  priority  over  the  persons  claim- 
ing to  be  secured  by  the  mortgage  first  executed  and  re- 
corded. In  other  words,  whether,  on  account  of  the  fraud 
of  the  trust  company  in  dealing  with  the  note  holders  secured 
by  the  third  mortgage,  that  mortgage  under  the  registry 
act  has  become  a  lien  prior  to  the  original  mortgage. 

As  appears  from  the  statement  of  facts,  the  trial  judge 
found  that  by  reason  of  an  extension  of  the  time  of  pay- 
ment the  note  secured  by  the  first  mortgage  was  not  past 
due  when  the  securities  were  deposited  with  the  state  treas- 
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urer.  With  this  conclusion  we  cannot  agree.  We  hold  that 
the  document  purporting  to  give  the  extension  had  no  eflFect. 
It  was  executed  by  a  corporation  which  had  no  shadow  of 
title  except  a  deed  by  a  wife  who  had  only  an  inchoate 
right  of  dower.  The  deed  was  given  while  her  husband  was 
living  and  he  was  still  living  at  the  time  of  the  trial.  Under 
these  circumstances  the  agreement  of  extension,  as  well  as 
the  agreement  to  assume  the  first  mortgage,  was  without 
consideration  and  void.  Even  if  the  agreement  to  extend 
had  been  valid,  it  is  a  grave  question  whether  it  could  have 
so  revived  a  past-due  note  and  mortgage  as  to  give  it  the 
qualities  of  paper  not  due  within  the  meaning  of  the  negotia- 
ble instruments  act.  Coimsel  for  both  parties  agree  that 
this  act  has  nothing  to  do  with  the  case  and  to  this  we  also 
agree.  We  also  concur,  in  the  view  held  by  both  counsel  that 
the  case  is  to  be  governed  by  the  registry  law  as  applied  to 
the  undisputed  facts. 

It  is  argued  by  appellants'  counsel  that  the  state  treasurer 
cannot  be  held  to  be  a  purchaser  in  good  faith  and  for  value ; 
that  the  deposit  with  him  was  not  a  transfer ;  that  he  acquired 
no  rights  by  the  deposit  except  the  right  to  possess  and  dis- 
pose of  the  securities ;  that  he  took  no  title  to  the  note  and 
mortgage,  but  held  them  without  title  or  beneficial  interest 
as  a  mere  custodian,  and  that  there  was  no  consideration  for 
the  deposit. 

Sec.  2024 — 77 j,  after  designating  the  kinds  of  securities 
to  be  deposited  by  trust  companies,  continues:  "...  which 
cash,  bonds,  mortgages,  or  notes  and  mortgages,  or  public 
stocks  or  bonds  shall  be  approved  by  the  commissicmer  of 
banking  and  shall  be  held  by  the  state  treasurer  in  trust  as 
security  for  the  faithful  execution  of  any  trust  which  may 
be  lawfully  imposed  upon  and  accepted  by  it ;  .  .  . " 

In  State  ex  rel.  Sheldon  v,  Dahl,  150  Wis.  73,  135  N.  W. 
474,  this  court  construed  the  statute  and  held,  among  other 
things,  that  it  is  the  official  duty  of  the  state  treasurer  "to 
hold  the  securities  or  cash  so  deposited  in  trust,  the  bene- 
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ficiaries  of  which  trust  are  the  depositors,  creditors,  and 
cestuis  que  trustent  of  the  trust  company,"  and  that  in  case 
of  a  trust  corporation  sought  to  be  dissolved  by  voluntary 
proceedings  under  sec.  1789,  the  treasurer's  duty  to  retain 
the  deposited  securities  is  absolute  up  to  the  moment  when, 
under  the  provisions  of  that  section,  the  dissolution  is  com- 
plete, and  after  that  time  the  treasurer  remains  in  posses- 
sion of  the  securities  still  charged  with  the  duties  of  a  trus- 
tee but  relieved  from  the  absolute  mandate  to  retain  pos- 
session. 

Whether  the  legal  title  to  the  $10,000  note  and  mortgage 
was  in  the  treasurer  or  not,  he  held  them  for  the  beneficiaries 
named  in  the  statute,  and  as  trustee;  he  had  received  them 
in  the  regular  course  of  his  official  business  in  exchange  for 
other  securities  of  equal  value.    As  said  by  the  trial  judge : 

"In  legal  effect,  that  transaction  constituted  the  perform- 
ance of  an  obligation  imposed  by  statute  upon  the  trust  com- 
pany. That  deposit  was  not  made  as  a  gift,  but,  in  addi- 
tion to  being  in  discharge  of  a  statutory  obligation,  it  was 
expressly  in  consideration  of  the  exchange  of  securities  of 
equal  value  which  the  state  treasurer,  acting  in  the  trust 
capacity  created  by  statute,  then  surrendered  to  the  trust 
company.  As  such  trustee,  the  state  treasurer  was  a  holder, 
for  value,  in  good  faith.  .  .  ." 

However,  it  is  claimed  by  appellants'  counsel  that,  if  this 
were  conceded,  still  the  lien  of  the  note  holders  under  the 
third  mortgage  had  become  and  remained  prior  to  the  lien 
of  the  original  mortgage,  since,  as  it  is  claimed,  the  treasurer 
could  acquire  no  better  lien  than  the  trust  company.  For 
this  claim  the  case  of  Butler  v.  Bank  of  Maseppa,  94  Wis. 
351,  68  N.  W.  998,  is  confidently  relied  on  as  authority. 
This  case  is  also  relied  on  by  respondents'  counsel,  and 
indeed  both  counsel  largely  rely  upon  and  cite  the  same 
Wisconsin  cases  relating  to  the  recording  acts,  although  they 
come  to  directly  opposite  conclusions. 

In  the  Butler  Case  one  Larson  had  given  two  mortgages 
on  the  same  land.    Both  were  executed  on  the  same  dav. 
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Although  by  reason  of  established  facts  the  Butler  mort- 
gage was  in  equity,  as  between  him  and  Fowler,  the  first 
mortgage,  nevertheless  the  Fowler,  mortgage  was  recorded 
about  an  hour  before  the  other.  After  this  Fowler  assigned 
his  mortgage  to  the  Bank  of  Mazeppa,  which  took  without 
notice  of  the  real  facts,  and  it  was  held  that  under  the 
recording  act,  since  Butler's  mortgage  was  first  in  fact  and 
recorded  before  the  assignment  to  the  bank,  its  priority  was 
preserved. 

In  the  case  before  us  the  first  mortgage  was  executed  in 
1893,  and  so  far  as  the  record  showed  had  remained  the 
first  mortgage  up  to  November  12,  1910,  when  it  was  trans- 
ferred to  the  state  treasurer,  who  received  it  in  good  faith 
and  for  value  for  the  benefit  of  the  cestuis  que  irustent. 
The  third  mortgage  was  executed  in  1900.  No  assignment 
of  it  or  any  interest  in  it  appeared  upon  the  record.  There 
is  no  claim  that  the  treasurer  had  any  actual  notice  of  any 
agreement  that  this  mortgage  should  become  a  prior  lien,  or 
of  any  fraud  which  might  give  it  priority. 

Although  it  is  a  subject  not  discussed  in  the  Butler  Case, 
it  is  significant  that  the  two  mortgages  were  executed  on  the 
same  day  and  that  the  difference  in  the  time  of  record  was 
only  one  hour. 

In  the  Butler  Case  the  owner  of  a  mortgage  which  in 
equity  was  a  second  lien  was  seeking  to  subordinate  the  first 
mortgage  by  an  assignment  recorded  subsequently  to  the 
recording  of  both  mortgages.  In  the  present  case  the  per- 
sons having  an  unrecorded  interest  in  a  mortgage  third  both 
in  point  of  time  and  record  are  seeking  to  subordinate  the 
original  mortgage  to  the  one  in  which  they  have  an  interest. 
Their  claim  of  the  right  to  thus  displace  the  lien  of  the  first 
mortgage  is  based  upon  fraud  proved  by  latent  facts  im- 
known  to  the  transferee  in  good  faith  of  the  first  mortgage. 
They  are  not  relying  upon  a  recorded  assignment  to  them- 
selves, but  upon  the  record  of  a  mortgage  to  the  trust  com- 
pany long  subsequent  to  the  record  of  the  first  mortgage. 
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*  Appellants'  counsel  argue  that  the  treasurer  is  not  pro- 
tected by  any  assignment  of  the  mortgage  or  any*record  of 
the  assignment.  The  statute  regulating  the  deposit  of 
securities  makes  no  provision  for  such  assignments  or  re- 
cording. 

If  the  note  holders  had  made  timelv  discovery  of  the  fraud 
upon  them  they  could  have  brought  an  action  against  the 
trust  company  to  have  the  third  mortgage  declared  a  Hen 
prior  to  the  first  and  could  have  prevented  its  transfer. 
They  made  no  attempt,  either  by  such  a  proceeding  or  by 
procuring  and  recording  assignments,  to  give  any  notice  to 
others  that  they  had  a  claim  to  priority  resting  upon  secret 
facts. 

Appellants'  counsel  rely  strongly  on  the  fact  that,  since  the 
note  was  past  due,  the  mortgage  was  a  mere  chose  in  action, 
and  the  proposition  that  the  state  treasurer  could  take  no 
better  right  than  that  of  the  assignor.  It  does  not  follow 
that  the  treasurer,  whom  we  hold  to  be  a  purchaser  in  good 
faith,  is  chargeable  with  all  secret  equities  which  might  exist 
against  the  mortgagor  of  the  third  mortgage  or. the  trust 
company.  In  19  Ruling  Case  Law,  p.  355,  §  126,  we  find 
the  following  statement  which  seems  to  be  supported  by  the 
cases  cited  to  the  several  propositions  laid  down : 

"While  the  interest  of  an  assignee  of  a  mortgage,  where 
the  obligation  secured  is  not  negotiable,  is  generally  subject 
to  all  defenses  existing  at  the  time  of  the  assignment  in 
favor  of  the  mortgagor  or  his  grantee  against  the  assignor, 
the  great  weight  of  authority  is  to  the  effect  that  such  in- 
terest is  not  affected  with  equities  against  the  assignor  in 
favor  of  third  persons  of  which  the  assignee  had  no  notice, 
for  though  it  is  the  duty  of  the  latter  to  inquire  of  the 
mortgagor,  he  is  not  required  to  inquire  of  the  whole  world 
as  to  latent  equities.  Accordingly,  a  bona  fide  purchaser 
for  value  of  a  mortgage  given  without  any  consideration 
holds  it  as  a  valid  incumbrance  as  against  creditors  of  the 
mortgagor,  since  his  equities  are  at  least  equal  to  theirs,^ and 
in  such  case  the  legal  title  prevails.  Furthermore  a  bona 
fide  purchaser  of  a  mortgage,  executed  apparently,  on  the 
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same  date  between  the  same  parties  and  upon  the  same 
property  as  was  another  mortgage,  is  not  held  to  notice  of 
latent  equities  in  favor  of  the  other  mortgage  by  reason 
solely  of  the  fact  that  the  other  mortgage  was  recorded  after 
the  purchased  mortgage,  but  before  the  transfer." 


The  facts  in  this  case  and  the  Butler  Case  are  so  widely 
different  that  we  cannot  give  to  the  latter  case  the  controlling 
effect  claimed  for  it  by  appellants'  counsel.  We  must  hold 
that  under  the  facts  before  us  the  lien  of  the  mortgage  first 
executed  and  first  recorded  has  not  been  displaced  and  that 
it  remains,  in  the  hands  of  the  state  treasurer,  the  first  lien. 
We  are  of  the  opinion  that  this  ruling  is  in  accord  with  other 
decisions  of  this  court.  Allison  v,  Manske,  118  Wis.  11,  94 
N.  W.  659 ;  Fdlass  v.  Pierce,  30  Wis.  443 ;  McDonald  v. 
Sullivan,  135  Wis.  361,  1 16  N.  W.  10. 

It  follows  that  the  judgment  must  be  affirmed  except  in 
one  particular.  We  have  said  that  the  agreement  of  the 
Hamilton  Realty  Company  to  assume  the  first  mortgage 
was  without  consideration  and  void.  The  judgment  must 
therefore  be  modified  by  striking  out  the  part  which  provides 
for  a  deficiency  judgment  against  that  company. 

By  the  Court. — Judgment  modified  as  indicated  in  this 
opinion,  and  as  so  modified  affirmed. 


V    PiKTER,  Appellant,  vs.  Wenzel,  Respondent. 

-      November  i^ — December  14,  1^20, 

Negligence:  Filling  gasoline  tank  at  supply  station:  EJtptosion: 

Burden  of  proof, 

1.  In  an  action  for  injuries  to  the  rider  of  a  motorcycle  when 
gasoline  ran  over  the  edge  of  the  tank  onto  the  hot  radiators 
and  exploded  while  the  tank  was  being  filled,  evidence  which 
.  did  not  show  whether  the  gasoline  was  spilled  over  the  edge 
or  flowed  over  it  from  an  expulsion  from  the  container  in 
the  process  of  filling,  in  connection  with  the  uncontradicted 
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testimony  of  an  employee  of  the  defendant  that  the  quantity 
of  gasoline  ordered  by  plaintiff  had  not  been  supplied  when 
the  explosion  occurred,  is  held  to  leave  the  cause  of  the 
explosion  to  mere  speculation  and  conjecture,  and  a  nonsuit 
was  properly  granted. 
2.  Actionable  negligence  must  be  affirmatively  shown,  and  the 
plaintiff  has  the  burden  of  showing  with  reasonable  certainty 
how  the  accident  happened. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  E.  T.  Fairchild,  Circuit  Judge.     Affirmed. 

This  action  was  brought  for  damages  for  personal  injuries 
sustained  by  the  pl,aintiff,  which  injuries  plaintiff  alleges 
were  due  to  negligence  of  the  defendant.  At  the  close  of  the 
testimony  the  court  granted  a  nonsuit  and  awarded  judg- 
ment dismissing  the  complaint.  This  is  an  appeal  from 
such  judgment. 

For  the  appellant  there  was  a  brief  by  Walter  F,  Mayer, 
attorney,  and  Vincent  D.  Hennessey,  of  counsel,  both  of 
Milwaukee ;  and  the  cause  was  argued  orally  by  Mr.  Mayer. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Ray  J.  Cannon. 

« 

SiEBECKER,  C  J.  On  May  18,  1919,  the  plaintiff,  who 
was  riding  a  motorcycle,  requested  an  employee  of  defend- 
ant to  supply  his  motorcycle  with  one  gallon  of  gasoline 
from  a  gasoline  filling  station  operated  T)y  defendant  at  a 
pleasure  park  owned  by  him.  The  plaintiff  remained  seated 
6n  the  motorcycle  and  undertook  to  hold  the  hose  arid  adjust 
the  nozzle  to  guide  the  flow  of  the  gasoline  into  the  con- 
tainer while  the  employee  of  defendant  turned  the  crank  of 
the  filling-station  tank.  The  gasoline  overflowed  the  gaso- 
line container  of  plaintiff's  motorcycle  and  poured  over  the 
motor,  an  explosion  occurred,  and  plaintiff  sustained  the  in- 
juries complained  of.  Defendant  claims  that  plaintiff  or- 
dered his  eitnployee  to  put  one  gallon  of  gasoline  iiv  the 
container  of  the  motorcycle ;  that  three  complete  turns  of 
the  crank  of  the  filling  pump  are  necessary  to  supply  one 
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gallon  of  gasoline  from  the  filling-station  tank ;  that  the 
operator  had  turned  the  crank  but  two  times  and  a  fraction 
when  the  gasoline  flowed  onto  the  motor  and  the  explosion 
occurred.  The  trial  court  held  that  the  evidence  failed  to 
establish  actionable  negligence  on  defendant's  part.  The 
nonsuit  was  evidently  granted  upon  the  ground  that  the 
evidence  in  its  nature  will  not  permit  of  an  inference  that  the 
employee  of  defendant  furnished  more  than  one  gallon  of 
gasoline  as  called  for  by  plaintiflF.  The  evidence  of  defend- 
ant's employee  who  operated  the  gasoline  pump  is  positive 
that  less  than  one  gallon  had  been  pvimped  when  the  ex- 
plosion occurred.  There  is  no  testimony  to  contradict  this 
unless  it  be  negatived  by  the  fact  that  the  overflow  of  gaso- 
line onto  the  hot  parts  of  the  motorcycle  resulted  from  over- 
filling the  one-gallon  container  of  the  motorcycle.  The  over- 
flow of  gasoline  onto  the  hot  p^rts  of  the  motorcycle  seems 
undisputed.  It  is  to  be  borne  in  mind  that  this  overflow  may 
have  been  caused  by  a  slight  spill  or  spray  of  gasoline  as  it 
passed  from  the  hose  nozzle  into  the  motorcycle  container, 
or  by  having  the  gasoline  spill  onto  the  outside  of  the  con- 
tainer, due  to  a  sudden  expulsion  or  puffing  out  from  the 
opening  of  the  container  in  the  process  of  filling.  These  dif- 
ferent ways  of  causing  the  gasoline  to  flow  outside  of  con- 
tainers are  known  to  occur  in  the  process  of  delivering  gaso- 
line to  motor  vehicles  bv  the  means  and  in  the  manner 
described  by  the  witness  in  this  case.  The  testimony 
furnishes  no  certain  and  reliable  basis  for  an  inference 
showing  what  caused  the  gasoline  to  flow  outside  the  con- 
tainer and  thus  come  in  contact  with  the  hot  parts  of  the 
motorcycle.  This  fact  remains  an  uncertainty  and  a  specu- 
lation and  rests  on  mere  conjecture.  Hyer  v,  Janesville,  101 
Wis.  371,  77  N.W.  729;Schdl  v.C.  &N.W,  /?.  Co.- 134 
Wis.  142,  113  N.  W.  657. 

Actionable  negligence  must  be  affirmatively  ^own.  The 
burden  rested  on  the  plaintiff  to  show  with  reasonable  cer- 
tainty how  the  explosion  was  caused.     We  are  persuaded 
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that  the  evidence  fails  to  show  this  fact  and  that  the  nonsuit 
was  properly  granted. 
By  the  Court, — ^The  judgment  is  affirmed. 


Jacob  E.  Decker  &  Sons,  Appellant,  vs.  Milwaukee  Cold 

Storage  Company,  Respondent. 

November  ip — December  14,  ip^o. 

Factors:  Pledge  of  property  for  factor's  debt:  Warehouse  receipts: 
Negotiability:  Effect  when  held  by  original  parties:  Trover: 
Successive  tortfeasors:  Judgment  as  divesting  title:  Applico' 
tion  of  offsets. 

L  In  the  absence  of  a  statute  giving  him  authority  so  to  do,  a 
factor  has  no  power  to  pledge  for  his  own  indebtedness  the 
personal  property  of  his  principal. 

2.  Sec.  1675 — 1,  Stats.  1915,  in  effect  declaring  a  warehouse  re- 

ceipt, when  not  marked  "not  negotiable,"  to  be  negotiable  like 
an  inland  bill  of  exchange,  according  to  the  law  merchant, 
can  aid  only  a  third  person  into  whose  hands  the  receipt  comes, 
and  cannot  aid  a  warehouseman  to  whom  the  receipt  is  pledged 
by  the  person  to  whom  it  was  issued — a  factor  who  had  stored 
his  principal's  goods. 

3.  The  entry  of  a  judgment  in  one  or  more  actions  of  tort  against 

separate  tortfeasors,  who  have  at  different  times  deprived  the 
true  owner  of  the  possession  of  his  property,  does  not  operate 
to  divest  the  owner  of  his  title.  It  is  only  when  one  of  the 
judgments  is  satisfied  and  the  owner  has  received  compensa- 
tion that  a  tortfeasor  can  assert  title  to  the  property. 

4.  Under  a  judgment  in  an  action  between  D.  and  C.  determining 

a  certain  amount  to  be  due  from  D.  to  C,  and  a  greater 
amount  to  be  due  from  C.  to  D.,  and  providing  for  the  off- 
setting of  one  against  the  other  and  for  judgment  for  D. 
against  C.  for  the  difference,  D.  has  the  right  to  declare  on 
which  of  his  obligations  C.'s  offset  shall  be  applied,  no  other 
application  having  been  made  by  the  court  or  by  C. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county;  Oscar  M.  Fritz,  Circuit  Judge.     Reversed, 

The  plaintiff  is  a  packing  company  at  Mason  City,  Iowa. 
Defendant  maintains  a  cold-storage  warehouse  in  Mil- 
waukee. 
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Pursuant  to  written  contracts  of  November^  1916,  and 
February  1,  1917,  the  plaintiff  shipped,  tmder  consignment 
to  one  Cochrane,  doing  business  under  the  name  of  L.  A. 
Cochrane  &  Company  at  Milwaukee,  a  number  of  carloads 
of  meats  to  be  sold  on  a  commission  basis.  Cochrane,  not 
having  sufficient  storage  space  of  his  own,  from  time  to 
time  stored  certain  shipments  of  plaintiff's  meats  in  de- 
fendant's warehouse.  Thereupon  nonnegotiable  storage  re- 
ceipts were  issued  by  defendant  to  L.  A.  Cochrane  &  Com- 
pany. 

A  short  time  before  April  30, 1917,  Cochrane  then  having 
in  storage  with  defendant  183  packages  containing  16,501 
pounds  of  pork  trimmings  and  16,487  pounds  of  pork  loins, 
desired  to  borrow  $2,600  from  the  defendant,  which,  being 
satisfied  that  the  pork  so  stored  was  of  sufficient  value, 
agreed  to  make  such  loan  upon  the  conditions  and  in  the 
manner  following: 

Cochrane's  agent,  one  C  T.  Bayorgeon,  went  to  the  office 
of  the  Storage  Company  on  April  30,  1917,  and  then  sur- 
rendered the  nonnegotiable  warehouse  receipts  for  the  above 
mentioned  lot  of  pork.  The  defendant  then  issued  in  lieu 
of  such  surrendered  receipts  its  negotiable  certificate  in 
manner  and  form  as  follows: 

No.  3291. 
"Milwaukee  Cold  Storage  Company. 
"50-62  Reed  Street. 

"Milwaukee,  Wis.,  Apr.  30,  1917. 

''This  is  to  certify  that  this  company,  as  warehouseman, 

holds  subject  to  the  order  of  L.  A.  Cochrane  Co.,  when 

indorsed  hereon,  one  hundred  eighty-three  (183)  packages 

marked  — '■ — ,  said  to  contain  16,501  lbs.  pk.  trimmings  and 

16,487  lbs.  pk.  loins, .     Storage  rate, .    Accrued 

charges:  Storage,  $- ;  freight,  $ ;  labor,  $ . 

"Countersigned,  (Signed)  Harvey  S.  Paull, 

" ,  Secretary;  Treasurer.'* 


Such  receipt  was  thereupon  indorsed  on  the  back  thereof 
as  follows:  "L.  A.  Cochrane  Co.,  per  C.  T.  Bayorgeon." 
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At  the  same  time  he  delivered  a  promissory  note  in  the 
usual  form  for  $2,600,  signed  "L.  A.  Cochrane  Co.,  per 
C.  T.  Bayorgeon."  The  note  also  contained  the  usual  power 
to  sell  the  collateral  security,  describing  as  such  the  said 
certificate.  (Another  note  for  the  same  amount  was  subse- 
quently signed  in  lieu  thereof  by  Cochrane  himself,  but  that 
part  of  the  transaction  is  not  deemed  material  in  the  dis- 
position of  this  case.) 

The  defendant  thereupon  gave  its  check  to  Cochrane's 
agent  for  the  $2,600  which  was  thereafter  cashed  by  Coch- 
rane. No  part  of  the  loan  of  $2,600  was  paid  by  Cochrane 
to  defendant. 

In  July,  1917,  the  plaintiff  discovered  that  the  course  of 
dealings  by  Cochrane  with  its  products  was  not  satisfactory, 
and  after  an  investigation  of  its  affairs  learned  of  the  trans- 
action above  set  forth  between  Cochrane  and  the  defendant. 

Negotiations  were  then  had  between  plaintiff  and  defend- 
ant with  reference  to  the  delivery  of  the  meats  covered  by 
the  warehouse  receipt.  Plaintiff  tendered  to  the  defendant 
payment  for  the  storage  charges  and  other  claims  which 
plaintiff  admitted  the  defendant  had  on  account  of  the  stor- 
age of  said  goods  under  its  statutory  warehouseman's  lien 
and.  other  than  the  amount  involved  in  the  $2,600  loan. 
Plaintiff  then  demanded  the  delivery  of  the  said  lot  of  meats 
and  defendant  refused  to  do  so. 

This  replevin  action  was  commenced  in  Septembet,  1917. 
The  goods  in  question  were  seized  by  the  sheriff  under  a  writ, 
and,  being  perishable  property,  were  sold.  The  amount 
realized  was  greater  than  the  amount  claimed  to  be  due  on 
said  note  with  interest. 

The  claims  of  defendant  as  warehouseman  against  said 
storage  of  meat  other  than  claimed  on  account  of  the 
$2,600  loan  were  disposed  of  between  the  parties,  and  no 
question  concerning  them  is  raised  on  this  appeal.  . 

Subsequent  to  the  commencement  of  this  replevin  action 
Cochrane  commenced  an  action  against  the  plaintiff  herein, 


90         SUPREME  COURT  OF  WISCONSIN.     [Dec, 


Jacob  E.  Decker  &  Sons  v.  Milwaukee  C.  S.  Co.  173  Wis.  87. 


claiming  that  there  were  amounts  due  him  from  the  plaintiff 
on  account  of  the  transactions  under  the  contracts  between 

m 

them  of  November,  1916,  and  February,  1917.  In  said 
action  the  plaintiff  asserted  a  counterclaim  for  damages 
against  said  Cochrane  and  among  the  allegations  in  that  re- 
gard appeared  the  following  deemed  material  on  this  appeal : 

"That  during  the  time  the  said  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  defendant's  broker  in  the  city  of 
Milwaukee,  Wisconsin,  as  aforesaid,  said  defendant  shipped 
to  plaintiff  at  Milwaukee,  Wisconsin,  certain  meats  and 
packing-house  products  of  more  than  the  actual  market 
value  of  twenty-six  hundred  dollars  ($2,600),  to  be  sold  for 
and  on  account  of  the  defendant  and  the  proceeds  thereof  ac- 
counted for  and  paid  over  to  the  defendant.  That  the  said 
plaintiff,  without  the  knowledge  or  consent  of  the  defendant, 
placed  said  meats  and  packing-house  products  in  cold  storage 
in  the  warehouse  of  the  Milwaukee  Cold  Storage  Com- 
pany at  Milwaukee,  Wisconsin,  and  thereafter,  falsely  and 
fraudulently  representing  himself  to  be  the  owner  of  said 
meats  and  packing-house  products,  procured  a  loan  from 
the  said  Milwaukee  Cold  Storage  Company  in  the  sum  of 
twenty-six  hundred  dollars  ($2,600),  and  fraudulently  and 
unlawfully  and  without  the  knowledge  or  consent  of  the 
defendant  pledged  said  meats  and  packing-house  products 
as  security  therefor,  and  fraudulently  and  unlawfully,  with- 
out the  knowledge  of  the  said  defendant,  appropriated  and 
converted  the  proceeds  of  said  loan  to  his  own  use  and 
has  failed  and  refused  to  account  for  and  pay  over  to  the 
defendant,  although  due  demand  has  been  made  upon  him 
so  to  do,  and  the  said  Mihvaukee  Cold  Storage  Company 
now  claims  a  lien  upon  said  goods  prior  and  superior  to 
the  plaintiff's  rights  therein  and  withholds  possession  thereof 
from  the  defendant,  and  refused  to  deliver  the  same  to  the 
defendant,  and  defendant  was  compelled  to  recover  posses- 
sion thereof  in  an  action  of  replevin;  that  in  said  action 
the  question  of  the  priority  of  the  alleged  lien  of  said  Mil- 
waukee Cold  Storage  Company  on  said  goods  to  the  rights 
and  ownership  of  the  plaintiff  is  in  question  and  undecided, 
and  said  action  is  still  pending  in  the  circuit  court  for  Mil- 
waukee county,  Wisconsin.  That  upon  final  determination 
of  said  case,  if  the  defendant  is  compelled  to  pay  said  sum 
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of  twenty-six  hundred  dollars  ($2,600)  and  interest,  it  will 
suffer  a  loss  and  damage  by  reason  of  the  fraud,  dishonesty, 
theft,  embezzlement,  and  wrongful  conversion  by  the  said 
plaintiff  in  said  amount,  together  with  costs  and  expenses 
necessarily  incurred  in  said  action." 

Upon  the  trial  of  said  action  between  Cochrane  and  the 
present  plaintiff  a  special  verdict  was  found,  in  substance 
as  follows: 

1.  Defendant  is  indebted  in  no  sum  over  and  above 
$1,258.22  (changed  by  stipulation  to  $1,522.62,  admitted  by 
the  defendant  to  be  due  on  account  of  miscellaneous  charges 
and  claims). 

2.  Answered  by  the  court:  Plaintiff  earned  gross  com- 
missions in  the  amount  of  $12,591.36  in  his  dealings  with 
the  defendant  herein. 

3.  The  net  commissions  owing  by  Decker  &  Sons  to 
Cochrane,  leaving  out  of  consideration  the  amounts  involved 
in  the  counterclaim,  were  the  sum  of  $760.90. 

4.  That  plaintiff  converted  to  his  own  use  the  goods, 
property,  and  moneys  of  the  defendant. 

5.  That  Decker  &  Softs  did  not  waive  its  right  to  claim 
conversion  against  Cochrane. 

6.  That  $7,850.44  is  the  damage  to  Decker  &  Sons  by 
reason  of  the  conversion  of  its  goods,  wares,  and  mer- 
chandise or  the  proceeds  of  the  sale  thereof  by  Cochrane. 

The  judgment  entered  upon  said  verdict  determined  the 
total  amount  due  Cochrane  to  be  $2,386.84,  and  the  amount 
due  Decker  &  Sons  from  Cochrane  to  be  $8,252.13;  pro- 
vided for  the  offsetting  of  one  against  the  other,  and  directed 
judgment  in  favor  of  Decker  &  Sons  against  Cochrane  for 
such  difference,  in  the  sum  of  $5,865.29,  with  costs,  the 
form  of  said  judgment  "to  be  in  damages  and  as  and  for  a 
conversion  of  defendant's  [Decker  &  Sons']  property  by 
plaintiff  [Cochrane]." 

An  appeal  was  taken  by  Cochrane  from  such  judgment 
to  this  court  and  affirmed  as  reported  in  Cochrane  v,  Jacob 
E,  Decker  &  Sons,  172  Wis.  38,  177  N.  W.  856. 

In  the  action  herein  a  jury  was  waived  and  trial  by  the 
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court.  The  findings  of  fact  made,  so  far  as  material  on  this 
appeal,  were  in  substance  as  follows: 

That  the  boxes  and  packages  containing  plaintiff's  meats 
either  bore  the  plaintiff's  trade-mark  or  had  plaintiff's  name 
stenciled  upon  them  and  also  had  tags  upon  which  there  were 
written  the  contents  of  the  box  or  package  and  the  name 
L.  A.  Cochrane  &  Co. ;  that  the  storage  charges  were  made 
by  defendant  against  L.  A.  Cochrane  &  Co.  and  all  vouchers 
and  bills  sent  to  Cochrane;  that  up  to  July,  1917,  the  de- 
fendant had  no  notice  or  knowledge  that  the  plaintiff  or  any 
other  person  than  Cochrane  was  or  claimed  to  be  the  owner 
of  the  products  which  Cochrane  was  storing  in  defendant's 
warehouse;  that  defendant  had  no  knowledge  other  than 
from  its  own  transactions  as  to  the  business  which  Cochrane 
was  conducting  or  the  ownership  of  the  meats  which  he  was 
storing,  and  defendant  made  no  inquiry  in  regard  to  Coch- 
rane, his  business,  or  those  meats ;  that  the  issuing  of  the 
negotiable  warehouse  receipt  hereinbefore  described  in  lieu 
of  the  nonnegotiable  receipts  for  the  183  packages  was  done 
by  defendant  acting  in  good  faith  and  without  notice  or 
knowledge  of  misconduct  on  the  part  of  Cochrane ;  that  the 
defendant  acted  in  good  faith  in  loaning  to  Cochrane  $2,600 
for  which  the  above  receipt  was  taken;  (13)  "that  immedi- 
ately :  upon  issuing  the  negotiable  warehouse  receipt  No. 
3291,  Cochrane's  agent  duly  indorsed  and  delivered  that 
negotiable  receipt  to  the  defendant,  who  has  held  it  ever 
since  as  collateral  security  for  the  loan  of  $2,600,  which  has 
not  been  paid." 

As  conclusions  of  law  the  court  directed  as  follows: 

'*(  1 )  That  the  negotiable  warehouse  receipt  was  lawfully 
issued  to  Cochrane  and  that  the  defendant  is  an  innocent 
holder  thereof  for  value. 

"(3)  That  the  defendant  has  been  at  all  times  since  April 
30,  1917,  lawfully  entitled  to  that  receipt  and  entitled  to 
the  possession  of  the  meat  product  therein  specified,  as  col- 
lateral security  for  the  payment  to  the  defendant  of  $2,600 
and  interest  thereon  from  April  30,  1917,  at  the  rate  of 
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six  (6)  per  cent,  per  annum,  according  to  the  tenor  of  said 
promissory  note. 

"(4)  That  the  plaintiff  was  not  entitled  to  the  possession 
of  said  property  at  the  time  of  the  commencement  of  this 
action;  and  that  the  defendant  was  entitled  to  the  possession 
thereof. 

"(5)  As  the  disposal  of  the  meat  in  question  by  the 
plaintiff,  upon  obtaining  possession  thereof  under  the  writ 
of  replevin,  prevents  the  return  thereof  to  the  defendant, 
and  the  value  thereof  exceeds  the  amount  of  the  indebted- 
ness for  the  payment  of  which  the  defendant  was  entitled  to 
hold  tlie  goods  as  security,  the  defendant  is  entitled  to 
judgment  against  the  plaintiff  for  the  sum  of  $2,600  and 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  30th  day  of  April,  1917,  and  for  the  defendant's  costs 
and  disbursements  in  this  action,  and  dismissing  the  com- 
plaint on  the  merits." 

It  also  appeared  without  dispute  that  Cochrane  did  not 
pay  the  judgment  against  him  and  had  no  property  out  of 
which  it  could  be  collected. 

From  the  judgment  entered  the  plaintiff  has  appealed. 

For  the  appellant  there  was  a  brief  by  Lawrence  A.  Olwell 
and  Olwell,  Durant  &  Brady,  all  of  Milwaukee,  and  oral 
argument  by  Lawrence  A.  Olwell. 

For  the  respondent  there  was  a  brief  by  Churchill,  Ben- 
nett &  Churchill  of  Milwaukee,  and  oral  argument  by  W.  H. 
Churchill, 

EscHWEiLER,  J.  The  trial  court  directed  judgment  for 
the  defendant  upon  the  theory  that  although  Cochrane,  as 
plaintiff's  factor,  could  not  lawfully  pledge  the  meat  itself 
with  defendant  as  security  for  his  personal  indebtedness  of 
$2,600,  still  he  might  pledge  its  substitute,  that  is,  the  nego- 
tiable warehouse  certificate,  and  that  the  defendant,  taking 
back  unto  itself  in  good  faith  the  same  certificate,  thereby 
secured  a  valid  existing  lien  on  the  meat.  This  is  challenged 
by  the  plaintiff. 

Respondent  contends,  first,  that  the  trial  court  was  right 
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in  that  contention ;  and  second,  that,  even  though  the  trial 
court's  view  as  to  the  pledge  of  the  certificate  be  incorrect, 
the  judgment  in  its  favor  can  be  supported  on  the  ground 
that,  by  the  assertion  in  the  counterclaim  in  the  action  sub- 
sequently brought  by  Cochrane  against  plaintiff  herein  and 
the  entry  of  a  judgment  in  such  other  action  in  its  favor  for 
an  amount  which  included  this  identical  item  of  $2,600,  the 
plaintiff  exercised  such  an  option  in  its  choice  of  several 
remedies  that  it  thereby  waived  its  right  to  assert  a  claim  for 
the  identical  property,  as  is  done  in  this  replevin  suit.  This 
contention  was  not  passed  upon  by  the  trial  court,  it  being 
deemed  unnecessary  in  view  of  his  holding  on  the  first 
point. 

Cochrane  was,  under  his  contract  with  plaintifT  and  as 
held  by  the  trial  court,  a  factor.  As  such,  in  the  absence  of 
a  statute  giving  him  authority  so  to  do,  he  had  no  power  to 
pledge  for  his  own  indebtedness  the  personal  property  of 
his  principal.  Allen  v.  St,  Louis  Bank,  120  U.  S,  20,  32,  7 
Sup.  Ct,  460;  Warner  v.  Martin,  52  U.  S.  209,  224;  In  re 
Dreuil,  205  Fed.  568 ;  Holton  &  Winn  v,  John  A,  Hubbard 
&  Co.  49  La.  Ann.  715,  22  South.  338;  19  Cyc.  123;  11 
Ruling  Case  Law,  761.  At  the  time  of  this  transaction  there 
was  no  statute  so  empowering  him,  as  was  the  situation 
when  the  decisions  in  Price  v.  Wis,  M.  &  F,  Ins.  Co.  43  Wis. 
267,  and  Hale  v.  Mihvatikee  Dock  Co.  29  Wis.  482,  500, 
were  written. 

This  doctrine  is  based  upon  the  established  rule  at  com- 
mon law  that  (except  in  market  overt)  none  can  give  a  bet- 
ter title  to  personal  property  by  sale  or  pledge  than  he  has 
himself.  Commercial  Nat.  Bank  v.  Canal-Louisiana  B.  & 
T.  Co.  239  U.  S.  520,  524,  36  Sup.  Ct.  194;  Murray  v, 
Lardner,  69  U.  S.  110,  118;  Nickerson  "J  Darroiv,  3  Allen 
(87  Mass.)  419;  3  Ruling  Case  Law,  838;  31  Cyc.  795. 
See,  also,  Pelosi  v.  Bugbee,  217  Mass.  579,  105  N.  E.  222. 

The  loan  from  defendant  to  Cochrane  was  prior  to  the 
taking  effect  of  ch.  179,  Laws  1917,  whereby  the  uniform 
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bills  of  lading  act  was  adopted.  The  parts  deemed  material 
of  the  statutes  in  force  at  the  time  of  this  transaction  are  as 
follows: 

Sec.  1675 — 1,  Stats.  1915:  "Warehouse  receipts,  bills 
of  lading,  and  railroad  receipts  upon  the  face  of  which  the 
words  'not  negotiable'  shall  not  be  plainly  written,  printed, 
or  stamped,  shall  be  negotiable  as  provided  in  section  1676 
of  Wisconsin  Statutes  of  1878,  and  in  sections  4194  and 
4425  of  these  statutes,  as  the  same  have  been  construed  by 
the  supreme  court." 

Sec.  1676,  R.  S.  1878:  'T-very  warehouse  receipt  on  which 
the  words  'not  negotiable*  shall  not  be  written  or  stamped 
upon  the  face  thereof,  shall  be  deemed  negotiable  as  afore- 
said (referring  to  sec.  1675). 

Sec.  1675,  R.  S.  1878:  ".  .  .  shall  have  the  same  effect 
and  shall  be  negotiable  in  like  manner  as  inland  bills  of  ex- 
change, according  to  the  custom  of  merchants.    .   .    ." 

While  this  warehouse  receipt  was  in  the  hands  of  the  de- 
fendant which  had  issued  it,  although  ostensibly  and  ac- 
cording to  the  intention  of  Cochrane  and  defendant  pledged, 
such  receipt  had  not  as  yet  reached  the  stage  in  its  existence 
in  which,  under  the  law  merchant,  the  exceptional  qualities 
over  the  ordinary  chose  in  action  are  impressed  upon  instru- 
ments of  such  form  and  nature. 

It  is  the  essence  of  a  bill  of  exchange  that  there  be  three 
original  parties  to  the  transaction:  the  drawer,  the  drawee, 
and  the  payee,  and  it  is  only  when  a  promissory  note  with 
but  two  original  parties,  maker  and  payee,  has  been  trans- 
ferred to  a  third  party  that  the  similarity  arises,  under  the 
law  merchant,  between  an  inland  bill  of  exchange  and  a 
promissory  note.  1  Daniel,  Neg.  Inst.  (6th  ed.)  §  29;  Pen- 
niman  v.  Alexander,  111  N.  C.  427,  16  S.  E.  408.  The  same 
must  be  equally  true  of  a  two-party  instrument  such  as  the 
warehouse  certificate  here,  which,  by  the  statute  above  cited, 
is  made  negotiable  only  to  the  extent  to  which  an  inland 
bill  of  exchange  is  under  the  law  merchant. 

As  between  the  original  parties  to  any  of  such  instru- 
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ments,  the  only  superiority  they  have  over  the  ordinary 
chose  in  action  is  that  by  the  law  merchant  they  prima  facie 
import  consideration.    1  Daniel,  Neg.  Inst.  (6th  ed.)  §  769. 

As  appears  from  facts  therein  recited,  this  court  was  evi- 
dently referring  to  a  negotiable  warehouse  receipt  between 
others  than  the  original  parties  thereto  when  it  said  in  Wall 
V.  Schneider,  59  Wis.  352,  356,  18  N.  W.  443,  that  "they 
are  negotiable,  with  like  effect  as  to  title  as  negotiable  paper 
for  the  payment  of  money." 

As  between  the  pledgor  and  the  pledgee  here,  such  ware- 
house certificate  was  in  effect  no  more  than  a  chose  in  action 
and  could  give  no  greater  rights  to  the  pledgee  taking  its 
own  warehouse  certificate  than  it  could  have  received  by  an 
attempted  pledge  by  Cochrane  of  the  same  goods.  In  the 
absence  of  some  element  of  estoppel,  and  none  such  appears 
here,  the  expedient  adopted  by  Cochrane  gave  no  greater  or 
better  title  to  the  pledgee,  the  defendant,  than  could  have 
been  given  by  Cochrane  by  the  pledge  of  the  property  itself. 
Regardless  of  the  unquestioned  good  faith  on  the  part  of  the 
defendant  in  this  transaction,  the  true  owner's  rights  were 
not  cut  off  or  diminished  by  the  form  that  the  transaction 
took  in  this  particular  instance.  Commercial  Nat.  Bank  z\ 
Canal-Louisiana  B.  &  T.  Co,  239  U.  S.  520,  524,  36  Sup. 
Ct.  194;  Soltau  v,  Gerdau,  119  N.  Y.  380,  23  N.  E.  864; 
First  Nat.  Bank  v.  Boyce,  78  Ky.  42,  55 ;  Elliott,  Bailments, 
p.  102. 

The  distinction  is  substantial  between  where  the  principal, 
as  here,  intrusts  personal  property  to  his  factor  and  the  situa- 
tion where  a  negotiable  instrument  itself  is  given  to  the 
factor  that  it,  as  such  negotiable  instrument  itself,  may  be 
sold  in  the  market.  The  judgment,  therefore,  cannot  be  up- 
held on  the  grounds  upon  which  it  was  determined  by  the 
trial  court. 

Neither  can  the  judgment  in  defendant's  favor  be  sup- 
ported upon  any  theory  of  alleged  waiver  by  plaintiff  of  its 
right  to  maintain  this  action  or  by  the  alleged  exercise  of  its 
option  to  choose  one  of  two  inconsistent  legal  remedies. 
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As  we  have  indicated,  plaintiff's  ownersl^ip  and  title  to 
the  property  was  not  affected  by  Cochrane's  storing  it  in 
defendant's  warehouse  or  by  his  taking  a  warehouse  certifi- 
cate therefor,  although  negotiable  in  form,  or  by  his  at- 
tempted pledge  of  such  instrument  with  defendant.  Plaint- 
iff had  a  cause  of  action  in  tort  against  Cochrane  when  he 
did  so  treat  the  property  stored  as  his  own  by  taking  and  at- 
tempting to  pledge  the  warehouse  certificates  to  secure  his 
own  indebtedness.  Thereafter,  and  when  the  plaintiff 
learned  of  the  position  that  this  property  was  in  through 
Cochrane's  fraud,  and  as  the  lawful  owner,  demanded  it 
from  defendant  in  whose  possession  it  was,  the  defendant  by 
its  refusal  to  surrender  possession  then  and  there  com- 
mitted a  tort  as  against  the  plaintiff,  however  devoid  of 
actual  fraud  or  intentional  wrongdoing  its  former  trans- 
action with  Cochrane  may  have  been.  It  owed  a  duty  to 
plaintiff  to  restore  to  it  the  property  of  which  plaintiff  was 
the  lawful  owner,  and  defendant's  failure  to  do  so  was  a 
breach  of  such  duty  and  consequently  a  tort.  Plaintiff,  still 
treating  the  property  as  its  own,  might  lawfully  and  properly 
commence  this  action  for  replevin  for  the  return  of  the 
property  to  it  as  lawful  owner. 

Upon  Cochrane  commencing  his  action  for  an  accounting 
and  damages  against  the  plaintiff  arising  from  their  former 
transactions,  the  plaintiff  here  specifically  set  forth  in  its 
answer  the  situation  in  which  Cochrane's  actions  had  placed 
the  property,  alleged  that  there  was  a  conversion  thereof, 
and  prayed  for  damages  for  such  tort.  The  judgment  as 
finally  entered  in  such  action  was  for  the  unlawful  conver- 
sion of  plaintiflfs  property  by  Cochrane. 

All  the  way  through  these  two  separate  actions,  therefore, 
the  plaintiff  was  consistently  maintaining  that  it  was  the 
lawful  owner  of  the  property  and  that  first  Cochrane  and 
then  the  defendant  had  by  their  separate  and  independent 
torts  deprived  the  plaintiff  of  the  possession  of  its  property. 
The  question  was  raised  and  determined  in  Cochrane  v. 
Jacob  E.  Decker  &  Sons,  172  Wis.  38,  177  N.  W.  856,  and 

Vol.  173—4 


98  SUPREME  COURT  OF  WISCONSIN.     [Dec. 

Jacob  E.  Decker  &  Sons  v.  Milwaukee  C.  S.  Co.  173  Wis.  87. 


cannot  certainly  now  be  raised  in  this  case,  that  the  counter- 
claim for  fraud  and  the  seeking  of  damages  for  conversion 
could  be  properly  asserted  in  the  action  brought  by  Cochrane 
against  plaintiflf  based  upon  contract. 

The  mere  obtaining  of  a  judgment  in  one  or  both  pf  two 
separate  tort  actions  against  separate  tortfeasors  who  have 
each,  as  in  this  case,  the  one  at  one  time  and  the  other  at 
another,  deprived  the  true  owner  of  the  possession  of  his 
property,  cannot  be  held  to  divest  the  true  owner  of  his  title 
to  the  property.  Not  until  one  or  the  other  of  such  judg- 
ments has  been  satisfied,  so  that  the  owner  of  the  property 
has  received  payment  and  compensatipn  for  the  value  of  the 
property,  can  any  tortfeasor  assert  title  has  passed  from  the 
owner. 

While  the  English  courts  for  a  time,  and  some  of  the 
authorities  in  this  country  at  earlier  dates  and  occasionally 
one  at  the  present  time,  upheld  and  uphold  the  doctrine  that 
the,  entry  of  a  judgment  was  a  sufficient  renunciation  of  title, 
the  great  weight  of  authority,  and  that  which  we  prefer  to 
follow,  is  that  it  is  satisfaction  of  the  judgment  and  not  the 
mere  obtaining  thereof  that  by  law  divests  the  original  owner 
of  his  title.  Atzuater  v,  Tupper,  45  Conn.  144;  Miller  v, 
Hyde,  161  Mass.  472,  37  N.  E.  760 ;  John  A,  Tolman  Co,  v. 
Watte,  119  Mich.  341,  78  N.  W.  124;  Rtissell  v,  McCaU,  141 
N.  Y.  437,  450,  36  N.  E.  498 ;  Kendall  v,  Stokes,  44  U.  S. 
87,  100;  Vandiver  &  Co.  v,  Pollak,  107  Ala.  547,  558,  19 
South.  180;  2  Cooley,  Torts  (3d  ed.)  p.  881;  26  Ruling 
Case  Law,  1157;  38  Cyc.  2112. 

The  plaintiff  having  taken  no  steps  nor  assumed  any  posi- 
tion which  indicated  that  there  had  been  a  waiver  of  the  tort 
committed  either  by  Cochrane  or  the  defendant  as  to  plaint- 
iflF's  ownership  of  the  property,  and  nothing  having  been 
done  by  plaintiff  indicating  that  it  elected  to  waive  the  tort 
and  rely  upon  an  implied  contract  to  pay  for  the  value  of  the 
goods,  the  cases  relied  upon  by  defendant,  such  as  Crook  v. 
First  Nat,  Bank,  83  Wis.  31,  52  N.  W.  1131 ;  Smeesters  v. 
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Schroeder,  123  Wis.  116,  101  N.  W.  363;  McDonald  v. 
Markesan  C.  Co,  142  Wis.  251,  125  N.  W.  444;  Fox 
V.  Wilkinson,  133  Wis.  337,  113  N.  W.  669;  Hargadine- 
McKittrick  D.  G.  Co,  v.  Warden,  151  Mo.  578,  52  S.  W. 
S93;  Shonkzueiler  v,  Harrington,  102  Neb.  710,  169  N.  W. 
258;  or  such  cases  as  Russell  v.  Martin,  232  Mass.  379,  122 
N.  E.  447,  are  not  in  point  here. 

Plaintiff  has  the  right  to  declare  that  the  amount  admitted 
due  Cochrane  from  the  plaintiff  here  in  the  suit  against  it 
by  Cochrane  should  be  treated  as  applied  to  the  other  obliga- 
tions of  Cochrane  to  plaintiff  and  included  in  the  amount  of 
damages  determined  by  the  judgment  in  that  action  rather 
than  on  this  $2,600,  no  other  application  having  been  made 
by  the  court  in  that  action  and  Cochrane  having  failed  to 
assert  his  right  to  make  such  application,  if  any  such  right 
he  had.  Nelson  v.  Daznson,  152  Wis.  567,  570,  140  N.  W. 
334;  W,  H.  Pipkorn  Co.  v.  Evangelical  L,  St,  Jacobi  Soc, 
144  Wis.  501,  129  N.  W.  516;  Coxe  Bros.  &  Co,  v,  MiU 
brath,  110  Wis.  499,  502,  86  N.  W.  174;  Zinns  Mfg.  Co.  v. 
Mendelson,  89  Wis.  133,  135,  61  N.  W.  302;  Grace  Harbor 
L,  Co.  V.  Ortman,  190  Mich.  429,  157  N.  W.  96;  30  Cyc. 
1233 ;  21  Ruling  Case  Law,  90. 

It  follows  from  what  has  been  said  that  the  plaintiff  rather 
than  the  defendant  was  entitled  to  judgment. 

By  the  Court, — Judgment  reversed,  with  directions  to  en- 
ter judgment  for  plaintiff. 


Friedrich,  Appellant,  vs.  Boulton,  Respondent. 

November  ip — December  14,  ip20. 

Automobiles:  Collision  zvith  other  vehicle:  Contributory  negligence. 

In  an  action  against  an  automobile  driver  for  injuries  to  the 
rider  of  a  bicycle,  where  the  jury  found  that  defendant  was 
not  at  fault,  the  question  whether  or  not  plaintiff  was  neg- 
ligent became  immaterial. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Oscar  M.  Fritz,  Circuit  Judge.     Affirmed. 

Personal  injury.  This  case  was  once  before  in  this  court 
and  is  reported  in  164  Wis.  526,  159  N.  W.  803,  where  a 
full  statement  of  the  facts  is  given,  illustrated  by  a  diagram. 
We  shall  not  repeat  the  statement  here.  There  was  a  new 
trial  in  the  circuit  court.  The  matter  was  submitted  to  the 
jury,  which  found  a  special  verdict  as  follows: 

First.  The  defendant  did  not  fail  to  exercise  ordinary 
care  in  operating  his  automobile  as  it  approached  and  col- 
lided with  the  plaintiff. 

Second.    Not  answered. 

Third.  The  plaintiff  was  guilty  of  negligence  in  riding 
on  the  path  he  did  in  view  of  the  condition  of  the  street, 
the  other  vehicles  that  were  going  over  the  viaduct  at  this 
time,  and  the  requirements  of  the  ordinance  that  he  keep  to 
the  right  and  as  near  to  the  right-hand  curb  as  possible. 

Fourth.  Such  negligence  proximately  contributed  to  pro- 
duce his  injury. 

Fifth.  The  plaintiff  did  not  fail  to  exercise  ordinary  care 
in  operating  his  bicycle  as  he  approached  the  place  of  col- 
lision. 

Sixth.    Not  answered. 

Seventh.    Plaintiff's  damages  were  assessed  at  $1,800. 

There  were  the  usual  motions.  The  defendant's  motion 
that  the  complaint  be  dismissed  upon  the  merits  was  granted 
and  judgment  was  entered  accordingly,  from  which  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Laurence  A,  Olwell 
and  Ohvell,  Durant  &  Brady,  all  of  Milwaukee,  and  oral 
argument  by  Lawrence  A,  OhvelL 

For  the  respondent  there  was  a  brief  by  Doerfler,  Bender 
&  Mclntyre  of  Milwaukee,  and  oral  argument  by  E,  L. 
Mclntyre. 


■J|i  »»■'"  T*' 


RosENBERRY,  J.  The  sole  error  complained  of  is  an  in- 
struction of  the  court  relative  to  sec.  1,  ch.  1,  of  an  ordi- 
nance of  the  city  of  Milwaukee  which  provides:  "Vehicles 
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shall  keep  to  the  right  and  as  near  to  the  right-hand  curb  as 
possible."    The  instruction  was: 

"The  requirements  of  the  ordinance  which  are  referred 
to  in  question  No.  3,  you  will  understand  to  be  the  provisions 
of  the  ordinances  of  the  city  of  Milwaukee  that  vehicles 
shall  keep  to  the  right  and  as  near  to  the  right-hand  curb  as 
possible." 

The  court  also  instructed  the  jury: 

"You  are  instructed  that  the  law  did  not  absolutely  pre- 
clude the  defendant  from  going  to  the  left  of  the  center 
of  the  street  the  distance  reasonably  required  to  enable  him 
to  pass  other  vehicles  proceeding  in  the  same  direction.  If 
he  passed  them  at  all,  the  law  required  him  to  pass  to  the 
left  of  them,  and  if  there  was  ample  opportunity  for  him 
to  do  so  and  still  leave  an  abundance  of  room  for  the  plaintiff 
to  pass  in  the  opposite  direction,  provided  he  paid  reasonable 
attention  to  his  movements,  then  the  defendant  might  go  as 
far  to  the  left  of  the  center  of  the  street  in  passing  those 
vehicles  ahead  of  him  as  was  reasonably  necessary." 

It  is  contended  that: 

"From  .the  first  of  these  quoted  instructions  the  jury  are 
given  to  understand  that  an  absolute  duty  devolved  upon 
plaintiff  to  keep  and  be  at  the  time  of  the  accident  as  near 
the  right-hand  curb  as  possible.  By  the  latter  quoted  in- 
struction the  jury  were  instructed  that  the  defendant  had 
the  right  to  go  to  the  left  of  the  center  of  the  street  in 
passing  the  coal  wagon.  Therefore,  inasmuch  as  the  plaint- 
iff himself  admitted  he  was,  from  choice  and  not  from 
physical  necessity,  about  eleven  feet  away  from  the  curb 
at  the  time  of  the  accident,  the  jury,  because  of  these  instruc- 
tions, were  bound  to  find  that  defendant  was  not  negligent 
and  that  plaintiff  was  negligent,  regardless  of  any  other 
circumstances  in  the  case.  That  the  jury  so  considered  the 
instructions  is  made  obvious  by  their  answer  to  question 
Xo.  5  of  the  special  verdict.  They  found  there  that  plaintiff 
was  in  nowise  negligent  in  operating  his  bicycle  at  the  time. 
His  only  other  possible  negligence,  therefore,  was  in  being 
at  a  distance  from  the  curb  where,  according  to  the  bare 
terms  of  the  ordinance,  he  had  no  right  to  be,  and  where 
the  defendant,  under  the  specific  instructions  of  the  court, 
had  a  right  to  be/' 
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The  argument  is  that,  by  reason  of  the  alleged  error  of 
the  court,  the  jury  were  compelled  to  free  the  defendant 
from  negligence  and  find  the  plaintiff  guilty  thereof.  In 
the  view  that  we  take  of  the  case  we  are  not  required  to  de- 
termine whether  or  not  the  instruction  complained  of  was 
erroneous.  A  full  consideration  of  that  question  involves  a 
consideration  of  the  validity  of  the  ordinance,  a  question 
not  argued  or  presented  here.  We  are  unable  to  see  how  or 
in  what  way  the  instruction  relating  to  the  ordinance  re- 
ferred to  in  question  No.  3  affected  the  finding  of  the  jury 
made  in  response  to  the  first  question  that  the  defendant  was 
not  guilty  of  negligence.  The  jury  were  fully  and  correctly 
instructed  as  to  the  duty  of  the  defendant  in  passing  vehicles 
and  what  would  constitute  a  want  of  ordinary  care  on  his 
part.    The  instruction  was  as  follows: 

"It  is  the  duty  of  every  operator  or  driver  of  a  vehicle 
to  exercise  ordinary  care  to  keep  his  vehicle  under  control, 
with  a  view  of  avoiding  danger  or  injury  to  others.  It  is 
his  duty  to  keep  his  vehicle  under  such  control  as  will  be 
adequate  to  prevent  probable  injury  under  the  circumstances 
then  and  there  existing,  in  so  far  as  they  arc  known,  or 
ought  in  the  exercise  of  ordinary  care  to  be  known,  or  to  be 
anticipated  by  him,  and  it  is  his  duty  to  operate  and  control 
his  vehicle  in  such  manner  as  not  to  fail  to  perform  any 
duty  imposed  upon  him  by  law  or  to  violate  any  of  the  laws 
of  this  state.  And  you  will  understand  that  the  operation 
or  control  of  such  a  vehicle  in  such  manner  as  to  fail  to 
perform  any  such  duty  or  as  to  violate  any  such  law  con- 
stitutes negligence  or  a  want  of  ordinary  care  on  the  part 
of  the  driver  thereof." 

The  instruction  required  the  jury  to  find  that  the  defend- 
ant was  in  the  exercise  of  ordinary  care,  taking  into  account 
the  presence  of  the  plaintiff.  Under  the  instruction  as 
given,  the  plaintiff's  negligence  constitutes  no  excuse  or 
justification  for  defendant's  want  of  ordinary  care.  Never- 
theless, the  jury  found  the  defendant  was  not  at  fault.  If 
the  defendant  was  not  negligent  he  is  not  liable,  and  whether 
or  not  the  plaintiff  was  guilty  of  negligence  becomes  an  im- 
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material  question.    Therefore  the  judgment  of  the  circuit 
court  was  right. 
By  the  Court, — ^Judgment  affirmed. 


Bradley,  Appellant,  vs.  Harper,  Respondent. 

November  ip — December  14,  ip^o. 

Bailment:  Implied  agreement  to  return  property:  Evidence:  Con- 
versations out  of  presence  of  party:  Witnesses:  Cross-exami- 
nation as  to  political  declarations:  Instruction, 

1.  In  an  action  for  the  value  of  radiators  loaned  to  defendant, 

manager  of  a  political  campaign,  evidence  on  his  behalf  as  to 
portions  of  conversations  between  him  and  his  representative, 
who  borrowed  the  radiators,  which  did  not  occur  in  plaintiffs 
presence  and  which  tended  to  show  that  they  were  borrowed 
by  defendant  on  behalf  of  a  campaign  committee,  was  inad- 
missible against  plaintiff. 

2.  Where  plaintiff  had  testified  that  he  did  not  recall  a  conversa- 

tion in  which  he  stated  that  he  desired  defendant's  candidate 
to  win,  it  was  improper  for  the  court  to  permit  a  question 
asking  whether  defendant  did  not  state  that  he  wanted  to  see 
the  Socialists  cleaned  out,  since  the  effect  of  that  question 
was  to  prejudice  plaintiff  in  the  minds  of  any  Socialists  who 
might  be  on  the  jury. 

3.  In  order  to  constitute  a  bailment  there  must  be  an  express  or 

implied  agreement  to  redeliver  the  property  when  the  pur- 
pose of  the  bailment  has  been  fulfilled. 

4.  An  instruction  that  the  burden  was  on  plaintiff  to  satisfy  the 

jury  that  the  defendant  agreed  to  return  the  radiators  was 
erroneous  as  requiring  plaintiff  to  prove  an  express  agree- 
ment to  return,  where  the  evidence  tended  to  show  facts  from 
which  an  agreement  to  return  would  be  implied. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oscar  M.  Fritz,  Circuit  Judge.     Reversed, 

This  action  was  brought  in  the  civil  court  of  Milwaukee 
county  to  recover  the  value  of  six  iron  steam  radiators  which 
It  was  alleged  plaintiflF  loaned  to  the  defendant  and  which 
the  defendant  failed  to  return. 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict 
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for  the  defendant.  The  plaintiff  appealed  to  the  circuit 
court,  where  the  judgment  of  the  civil  court  was  affirmed. 
From  the  order  of  the  circuit  court  affirming  the  judgment 
of  the  civil  court  plaintiff  brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Curtis  &  Mock  of  Milwaukee,  and  for  the  respondent  on  that 
of  Loretus  &  Lorenz  of  Milwaukee. 


Owen,  J.  The  evidence  on  the  part  of  the  plaintiff  was 
to  the  effect  that  in  the  month  of  January,  1916,  he  was  a 
wrecking  contractor  and  president  of  the  American  Wreck- 
ing &  Salvage  Company.  Sometime  during  that  month 
the  defendant  called  him  on  the  telephone  and  requested 
the  loan  of  a  number  of  radiators  for  use  at  No.  1  Grand 
avenue,  which  was  being  used  for  the  "Bading  Headquar- 
ters," stating  that  he,  the  defendant,  would  be  responsible 
for  their  return,  and  that  pursuant  to  such  request  on  the 
part  of  the  defendant  the  plaintiff  delivered  six  steam 
radiators  to  said  No.  1  Grand  avenue,  which  have  never 
been  returned. 

Harper,  the  defendant,  who  at  the  time  in  question  was 
inspector  of  buildings  for  the  city  of  Milwaukee,  denies  that 
he  had  any  such  conversation  with  Mr.  Bradley.  Harry- 
Booth,  a  witness  on  the  part  of  the  defendant,  testified  that 
during  January,  1916,  he  was  deputy  inspector  of  buildings 
in  the  city  of  Milwaukee  under  the  defendant.  He  testified 
that  at  the  direction  of  Mr.  Harper  he  telephoned  to  Mr. 
Bradley  or  someone  in  his  office  that  the  Bading  campaign 
committee  wanted  a  loan  of  four  or  five  radiators  for  use 
in  the  building  at  No.  1  Grand  avenue,  and  asked  them  to 
let  Mr.  Harper  know  if  they  could  be  obtained  from  them; ' 
that  "a  few  days  later  Mr.  Bradley  phoned  and  said  that 
it  was  all  right;  we  could  have  the  radiators;  he  wanted 
to  know  how  many  wc  required — that  I  did  not  know.  T  said 
I  would  tell  Mr.  Harper,  and  that  closed  our  conversation. 
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Iwas  talking  with  Mr.  Bradley  at  that  time."     Later  the 
witness  Booth  was  recalled  and  examined  as  follows : 


"(3;  Mr.  Booth,  at  the  time  you  had  this  telephone  con- 
versation with  Mr.  Bradley's  office,  or  the  office  of  the 
American  Wrecking  Company,  how  was  it  brought  about 
that  you  had  that  conversation;  how  did  it  happen?  I  am 
speaking  now  of  the  first  conversation  that  you  had  with 
the  company  where  you  made  inquiries  regarding  radiators  ? 
A.  I  was  directed  by  Mr.  Harper  to  make  inquiry  of  the 
American  Wrecking  &  Salvage  Company  to  see  if  they  could 
furnish  these  radiators.  Q.  Just  tell  us  how  it  happened; 
Tell  me  just  what  was  said  by  Mr,  Harper  at  that  time." 

This  was  objected  to  and  the  objection  was  overruled. 
The  following  answer  was  given : 

*'^A.  Mr.  Harper  came  down  to  the  office  and  said,  'Beys, 
I  want  to  know  if  you  know  where  some  radiators  can  be 
borrowed  or  loaned  for  use  in  building  No.  1  Grand  avenue. 
Do  you  know  of  any  place  where  we  can  get  them — ^where 
they  can  be  gotten.'*'  Someone  suggested  that  they  were 
tearing  down  the  Plankinton 

"Mr.  Curtis:   I  object  to  that. 

"The  Court:   He  may  answer. 

'^A.  And  Mr.  Harper  says,  'Get  in  touch  with  Mr.  Bradley 
of  the  Wrecking  Company  and  see  if  they  will  let  the  Bading 
campaign  committee  have  these  radiators,'  and  that  I  did. 
Mr.  Harper  says,  'Let  them  know  as  soon  as  possible  if  we 
can  have  them  or  not.'  So  that  a  few  days  following  Mr. 
Bradley  called  up.  He  says:  'It  is  all  right.  They  can  have 
the  radiators,  but  I  want  to  know  how  many  is  needed.'  I 
says,  'I  don't  know,  but  I  will  tell  Mr.  Harper.'  That  states 
about  all  of  my  connection  with  the  case." 

Plaintiff's  counsel  then  moved  to  strike  out  all  of  the 
witness's  answer  except  that  which  referred  to  hiis  con- 
versation with  Afr.  Bradley,  which  motion  was  denied.  The 
reception  of  the  evidence  of  this  witness  concerning  the  con- 
versation had  between  him  and  Mr.  Harper  is  aissigned  as 
error.  The  apparent  purpose  of  the  testimony  was  to  show 
that  Afr.  Harper  was  not  requesting  a  loan  of  the  radiators 
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for  himself,  but  for  the  Bading  campaign  committee.  This 
conversation  was  had  in  the  absence  of  the  plaintiff.  He 
knew  nothing  of  the  conversation,  neither  is  there  any  evi- 
dence in  the  case  that  the  substance  thereof  was  ever  com- 
municated to  him,  or  that  Mr.  Booth  told  him  that  he  was 
acting  at  the  direction  of  Mr.  Harper,  who  was  representing 
the  campaign  committee.  Mr.  Booth's  testimony  shows  that 
he  conducted  the  negotiations  at  the  direction  of  Mr,  Harper 
and  that  there  was  nothing  brought  home  to  the  plaintiff  to 
the  effect  that  either  Booth  or  Harper  was  acting  on  behalf 
of  the  campaign  committee.  This  evidence,  therefore,  was 
improper  and  must  have  been  prejudicial.  The  testimony 
upon  the  main  issue  was  that  of  the  plaintiff  on  one  side  and 
tha{  of  the  defendant  and  Booth  on  the  other.  We  cannot 
say  that  this  improper  evidence  did  not  have  a  controlling 
weight  with  the  jury. 

The  defendant  was  also  recalled  and  was  permitted  to 
give  similar  testimony.     He  was  questioned  as  follows: 


"Q,  You  heard  the  testimony  of  Mr.  Booth  in  which  he 
said  he  reported  to  you  that  Mr,  Bradley  of  the  Wrecking 
Company  would  furnish  the  radiators  ?A.l  did. 

"Q.  What  did  you  do  after  that  ?  A.  I  told  Mayor  Bad- 
ing at  that  time 

'Mr.  Curtis:  I  object  to  that. 
The  Court:  He  may  answer. 

'A,    (continuing) — ^that  they  could  be   had   from  the 
Wrecking  Company." 

The  plaintiff's  attorney  then  moved  to  strike  out  the 
answer  as  hearsay,  which  motion  was  denied  by  the  court. 
This  testimony  was  evidently  introduced  for  the  same  pur- 
pose as  the  testimony  of  Mr.  Booth  above  referred  to  and 
was  just  as  objectionable.  For  these  errors  there  must  be 
a  new  trial. 

During  the  course  of  plaintiff's  cross-examination,  while 
he  was  being  questioned  with  reference  to  a  conversation 
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which  he  had  testified  he  had  with  defendant  in  his  office, 
the  following  proceedings  took  place : 

"Q.  Do  you  remember  stating  at  the  time  that  you  were 
a  Republican  and  that  you  wanted  to  see  Mr.  Bading  win  ? 
A.  I  might  have  made  that  statement.  I  don't  recall  it  at 
this  time. 

"Q.  Do  you  deny  having  made  that  statement?  A.  No, 
sir. 

'^'Q.  Didn't  you  make  the  statement  to  him  at  that  time 
that  you  waftted  to  see  the  Socialists  cleaned  out? 

"Mr.  Curtis:  I  object  to  that  as  being  incompetent  and 
immaterial. 

"The  Court:  It  is  admissible  for  this  reason:  because  it 
goes  to  the  question  of  the  recollection  of  the  witness  as  to 
this  particular  conversation.  Questioning  him  as  to  his 
recollection  or  lack  of  recollection  on  this  particular  trans- 
action. It  is  questioning  him  as  to  his  recollection.  I  think 
the  question  is  proper,  as  being  part  of  that  conversation, 
on  the  question  of  his  recollection.  The  case  may  finally 
have  to  be  decided  upon  the  recollection  of  the  plaintiff  and 
the  defendant." 

The  question  and  the  ruling  of  the  court  thereon  is  as- 
signed as  error.  The  question  is  properly  termed  by  appel- 
lant's counsel  as  "impertinent."  It  does  not  have  the  re- 
motest bearing  on  the  issue  involved.  If  such  was  not  its 
purpc^,  its  effect  certainly  was  to  prejudice  any  Socialist 
there  might  have  been  on  the  jury  against  the  plaintiff.  The 
question  was  not  answered,  but  it  is  doubtful  whether  an 
answer  would  have  added  to  the  prejudicial  effect  of  the 
question  and  of  the  court's  ruling  thereon.  The  latitude 
which  may  be  indulged  in  the  cross-examination  of  a  witness 
to  test  his  recollection  is  largely  in  the  discretion  of  the 
court,  and  legitimate  cross-examination  for  that  purpose 
should  not  be  unduly  circumscribed.  But  trial  courts  should 
not  permit  attorneys  to  use  this  right  as  a  subterfuge  for 
placing  before  the  jury  matters  that  ean  have  no  other  effect 
than  to  prejudice  the  opposing  party  in  the  minds  of  the 
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jury.  That  the  cross-examination  here  was  not  for  the 
purpose  of  testing  the  recollection  of  the  witness  as  to  what 
was  said  in  that  conversation  is  manifest  from  the  fact  that 
the  defendant  denied  ever  having  any  such  conversation, 
while  the  question  assumes  that  there  was  such  a  conver- 
sation and  that  plaintiff  then  and  there  stated  that  he  wanted 
to  "see  the  Socialists  cleaned  out."  Whether  or  not  this 
circumstance  constitutes  prejudicial  error  we  need  not  de- 
cide, in  view  of  the  fact  that  we  have  already  pointed  out 
other  prejudicial  error  in  the  trial  of  the  case.  We  think, 
however,  the  circumstance  referred  to  merits  condemnation. 

The  court  charged  the  jury  that  "the  burden  of  proof  is 
upon  the  plaintiff  to  satisfy  and  convince  you  that  the  de- 
fendant agreed  to  return  the  same"  (radiators).  Appellant 
criticises  this  statement  because  it  laid  upon  the  plaintiff  the 
burden  of  proving  an  express  agreement  on  the  part  of  de- 
fendant to  return  the  radiators,  and  claims  the  general  rule 
of  law  to  be  that  one  who  has  received  property  from  another 
as  his  bailee  or  as  agent  must  restore  or  account  for  that 
property  to  him  from  whom  he  has  received  it.  Plaintiff's 
theory  is  that  the  defendant  received  these  radiators  as  bailee. 
The  law  is  that  in  order  to  constitute  a  bailment  there 
must  be  an  agreement,  express  or  implied,  to  redeliver- the 
property  bailed  when  the  purpose  of  the  bailment  has  been 
fulfilled.  6  Corp.  Jur.  1084;  McBride  r.  McNall\\  3+^ 
Pa.  St.  206,  89  Atl.  1 131,  52  L.  R.  A.  n.  s.  259. 

From  this  it  is  to  be  seen  that  in  order  to  prove  a  bailment 
it  is  essential  to  prove  a  delivery  of  property  to  the  bailee 
coupled  with  an  agreement,  either  express  or  implied,  on 
the  part  of  the  bailee  to  return  it.  The  trouble  with  the 
charge  is  that  it  tell*  the  jury  that  in  order  for  the  plaintiff 
to  recover  it  was  necessary  for  him  to  prove  an  express 
agreement  on  the  part  of  the  defendant  to  return  the  radia- 
tors. This  is  not  accurate,  and  it  may  well  be  that  the  jury 
arrived  at  its  verdict  because  it  <iid not  find  this  express 
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promise  on  the  part  of  the  defendant.  It  goes  without  say- 
ing that  upon  the  plaintiff's  version  of  the  transaction  the 
law  implies  a  promise  on  the  part  of  the  defendant  to  return 
the  radiators,  and  it  w-as  not  necessary  for  him  to  prove  an 
express  agreement  in  that  respect.  It  appears  from  the 
record  in  this  case  that  if  the  defendant  is  not  responsible 
for  the  return  of  the  radiators  no  one  else  is,  and  we  do  not 
think  the  plaintiff  should  be  compelled  to  submit  to  their 
loss  as  the  result  of  a  trial  tinctured  with  error,  and  we  are 
disposed  to  hold  that  this  statement  made  in  the  charge  to 
the  jury  also  constitutes  reversible  error. 

By  the  Court. — Order  appealed  from  is  reversed,  and 
cause  remanded  to  the  circuit  court  for  Milwaukee  count)* 
with  instructions  to  grant  a  new  trial. 


Print  Motor  Car  Company,  Respondent,  vs.  General 
Accident,  Fire  &  Life  Assurance  Corporation, 
IwTD.,  Appellant. 

November  iQ—JDecemher  14,  1^20. 

Workmen's  compensation :  Employee  engaged  in  automobile  racing  : 

Insurance:  Ltability:  Hazardous  risk. 

A;  compensation  policy  in  general  terms,  procured  by  an  auto- 
mobile dealer  complying  with  the  workmen's  compensation 

"act  (sub.  2,  sec.  2394—24,  and  sub.  1,  sec.  2394—27),  covers 
a  mechanic  employed  as  a  pitman  during  an  automobile  race 

-  who  was  killed  while  venturing  onto  the  track,  although  the 
insurer  had  not  filed  premitmi  rates  or  classification  of  em- 
ployees engaged  in  automobile  racing  and  there  was  some 
evidence  that  the  insured  employer,  compelled  to  pay  com- 
pensation, had  not  regarded  accidents  occurring  during  auto- 
•  mobile  races  as  covered  by  the  policy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee.  county :  G.  N.  RrsjORD,  Judge.    Affirmed. 
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Action  on  an  insurance  policy  to  recover  a  loss  sustained 
under  the  workmen's  compensation  act,  sees.  2394 — 1  to 
2394 — 31,  Stats.  Plaintiff  had  judgment  in  the  trial  court 
and  the  defendant  insurance  company  appeals. 

Respondent  was  engaged  in  the  business  of  buying,  selling, 
demonstrating,  and  dealing  in  automobiles  in  Milwaukee 
and  throughout  Wisconsin  and  maintained  a  warehouse, 
garage,  and  repair  shop  in  connection  therewith.  For  the 
purpose  of  advertising,  and  as  its  officers  said  "demonstrat- 
ing," the  cars  which  it  had  to  sell,  respondent  from  time  to 
time  entered  cars  in  races  in  the  territorv  in  which  it  did 
business.  It  did  not  treat  this  racing  as  a  separate  business, 
but  considered  it  a  part  of  its  business  of  selling  cars. 

One  Carl  Healey  was  in  respondent's  employ  as  a  me- 
chanic. He  worked  on  the  machinery  of  cars,  and  it  was  part 
of  his  business  to  prepare  the  cars  used  in  the  races  for  that 
purpose.  During  races  he  was  at  times  used  as  a  "pitman," 
stationed  in  an  inclosure  adjacent  to  the  inner  edge  of  the 
race  track  and  separated  from  the  latter  by  a  fence.  On 
August  5,  1917,  he  was  so  engaged.  It  was  his  duty  to  work 
on  cars  at  the  pit  and  to  have  charge  of  supplies  and  spare 
parts  and  hand  them  out  to  those  who  drove  his  employer's 
cars  in  the  races.  He  was-  instructed  not  to  enter  the  track 
while  they  were  in  progress. 

During  the  race  one  of  respondent's  cars  had  trouble  and 
stopped  on  the  track  some  distance  from  the  pit.  Healey 
entered  the  track,  as  it  was  shown  pitmen  did  at  times  despite 
instructions,  and  ran  toward  the  car, .  There  was  a  collision 
with  another  car  and  he  was  killed. 

A  claim  under  the  workmen's  compensation  act  was  op- 
posed on  the  grounds,,  inter  alia,  that  Healey  was  not  per- 
forming services  growing  out  of  and  incidental  to  his  em- 
ployment when  he  was  killed  and  that  his  employment  as  a 
pitman  was  casual.  Both  these  contentions  failed  and  the 
award  of  the  industrial  commission  was  affirmed  in  this 
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court    Frint  Motor  Car  Co.  v.  Industrial  Comm.  168  Wis. 
436, 170  N.  W.  285.    Thereupon  respondent  paid  the  award. 

Respondent  was  not  exempted  from  being  insured  under 
the  compensation  act  as  to  the  whole  or  any  part  of  its  busi- 
ness. It  carried  insurance  with  the  appellant  company  and 
brought  this  action  to  recover  the  amount  of  the  award  which 
it  had  been  compelled  to  pay. 

Material  portions  of  the  policy  of  insurance  read  as  fol- 
lows: 

"Wisconsin  Compensation  Policy." 

"A.  .  .  .  [Appellant]  agrees  to  assume  and  pay  all 
liability,  loss  and  obligation  for  accidental  injuries  or  death, 
suffered  while  this  policy  is  in  force  at  the  place  or  places 
of  work  and  in  the  operation  of  the  business  described 
herein,  by  the  employees  of  .  .  .  [respondent],  under  the 
provisions  of  the  workmen's  compensation  act  of  Wisconsin, 
as  set  forth  in  .  .  .  sees.  2394—1  to  2394 — 31  inclusive, 
according  to  the  provisions  of  said  act,  except  the  liability 
of  the  assured  for  penalties  for  misdemeanors  imposed  by 
sees.  2394 — 16  and  2394—24  of  said  act." 

"E.  This  policy  does  not  cover  any  loss,  liability  or  obli- 
gation of  the  assured  for  injury  to  or  death  of  any  employees 
of  the  assured,  whose  compensation  is  not  included  in  the 
schedule  hereinafter  set  forth.  The  estimated  compensation 
includes,  and  the  adjustment  of  same  will  include,  all  com- 
pensation of  every  kind  earned  by  all  officials  and  employees 
of  the  assured  described  in  said  schedule,  on  page  3  hereof, 
including  the  atnount  paid  to  contractors  and  subcontrac- 
tors." 

"(10)  No  condition  or  provision  of  this  policy  shall  be 
waived  or  limited  except  by  written  indorsement  attached 
hereto,  signed  by  the  United  States  manager." 

"Schedule." 

"4.  Location  of  all  places  where  the  work  undertaken  by 
the  assured  is  performed,  including  shops,  yards,  offices, 
work-places  or  premises  of  the  assured:  Milwaukee  and  else- 
where in  state  of  Wisconsin. 
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Description  of  work  cov-  Estimated      Premium  rate  per  Advamce 

ered  by  this  policy  and  annual  $ioo  of  premium, 

classification  of  risk.  remuneration,       remuneration.  , 

(a)  All  operations  [not  in- 
cluded in  subdivisions  (b) 
and  (c)]  necessary  and 
incidental  to  the  perform- 
ance of  the  work  herein 
described  as  follows : 

Operating  automobile 
salesroom,  garage  and  re- 
pair shop.  The  buying, 
selling,  demonstrating  and 
dealing  in  automobiles 
throughout  the  state  of 
Wisconsin    $6,840.00  $0.90  $61.56 

(b)  Work  done  at  the  shops, 
yards  or  other  work-places 
or  premises  of  the  assured 
as  above  located,  or  work 
done  in  '  connection  with 
or  preparation  for  the 
work  described  in  (a) 
foregoing  (mining  or 
blasting  excluded). 

(c)  Elective      officers — Office 

duties  only Excluded. 

Executive  officers  superin- 
tending or  doing  manual 

labor    If  any.  0.90 

Traveling  salesmen 4,200.00  .14  5.88 

Gerical  force — Engaged 
in  office  duties  exclu- 
sively       2,400.00  .07  1.68 

Draughtsmen — ^Office  du- 
ties exclusively No  exceptions. 

Drivers — Wherever  en- 
gaged         Included  under  Item  (a)  above. 

Chauffeurs — Wherever  en- 
gaged     Included  under  Item  (a)  above. 

Alterations    and    repairs   and 

additions    If  any.  $4.00 

Total  premium  sixty- 
nine  and  12/100  dol- 
lars     $69.12 

"6.  If  work  IS  done  by  the  assured,  or  contractors  or 
•subcontractors  of  the  assured,  and  which  is  not  included 
in  the  descriptions  given,  then  this  policy  shall  be  construed 
to  cover  such  work  and  a  premium  charge  made  in  respect 
thereof  according  to  the  premium  rates  in  use  by  this  cor- 
poration, pursuant  to  sec.  2394— r-6  of  the  said  act,  and  if 
done  by  contractors  or  subcontractors  shall  be  based  on  the 
amount  paid  to  such  contractors  and  subcontractors." 
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Besides  the  facts  heretofore  stated  the  trial  court  found: 

"(6)  .  .  .  That  Healey's  work  was  not  materially  dif- 
ferent at  the  time  of  the  accident  from  that  which  he  ordi- 
narily did ;  that  he  was  a  mechanic,  kept  cars  in  proper  con- 
dition and  was  working  as  such  mechanic  and  pitman  in 
the  regular  course  of  his  employment  at  the  time  of  the 
accident. 

"(7)  That  at  the  time  the  said  policy  was  issued  to  the 
plaintiff,  the  representative  of  the  defendant  located  at  Mil- 
waukee knew  that  the  plaintiff  had  been  engaged  to  some 
extent  in  demonstrating  its  cars  by  racing  them,  and  that 
some  of  its  employees  were  used  in  looking  after  the  cars 
on  the  racing  ground. 

"That  the  racing  of  its  cars  by  the  plaintiff  was  for  the 
purpose  of  furthering  the  sales  of  its  machines,  and  while 
it  was  not  the  usual  method  of  demonstrating  its  cars,  the 
plaintiff  was  engaged  in  racing  for  the  purpose  of  furthering 
its  sales,  and  that  racing  to  that  extent  was  incidental  to 
the  operation  of  the  business  described  in  said  policy  of 
insurance,  but  was  not  a  necessary  undertaking  for  that 
purpose,  and  not  generally  incidental  thereto. 

"(8)  That  the  plaintiff  did  not  maintain  a  separate  or- 
ganization for  the  purpose  of  racing  and  that  nothing  ap- 
peared on  its  books  or  pay-roll  to  indicate  that  any  of  its 
employees  were  engaged  in  such  capacity,  and  the  men  upon 
the  cars,  while  racing,  were  not  regularly  in  plaintiff's  em- 

"(9)  That  during  the  life  of  the  said  policy  there  were 
no  premium  rates  on  file  with  the  industrial  commission  of 
Wisconsin  by  the  defendant  covering  persons  engaged  in 
any  manner  in  automobile  racing,  nor  any  classification  of 
any  employees  so  engaged,  and  that  at  the  time  the  said 
policy  was  issued  none  of  the  companies  engaged  in  the 
business  of  writing  workmen's  compensation  insurance  ac- 
cepted insurance  on  persons  engaged  in  automobile  racing, 
and  that  prior  to  the  time  the  said  policy  was  issued,  plaint- 
iff so  knew  that  the  defendant  would  not  write  insurance 
on  employees  engaged  in  automobile  racing." 

The  trial  court  decided  that  Healey  was  not  employed  in 
racing  at  the  time  of  the  accident  and  that  the  provisions  of 
the  insurance  policy  connected  themselves  up  closely  with 
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the  compensation  act  sind  covered  the  employment  in  ques- 
tion. He  concluded  that  respondent  was  entitled  to  recover, 
and  judgment  was  entered  accordingly. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner  & 
Queries  of  Milwaukee,  and  oral  argument  by  Charles  B, 
Quarles. 

For  the  respondent  there  was  a  brief  signed  by  Uphatn, 
Black,  Russell  &  Richardson,  attorneys,  and  Charles  W, 
Reeder,  of  counsel,  all  of  Milwaukee;  and  the  cause  was 
argued  orally  by  Mr.  Reeder. 

Jones,  J.  When  the  action  between  the  respondent  and 
Healey,  the  employee,  came  before  this  court,  the  nature  of 
his  employment  was  in  issue  and  the  following  language 
was  used  in  the  opinion: 

"He  was  a  regular  employee  of  appellant,  and  his  work 
was  not  materially  different  at  the  time  of  the  accident  from 
that  which  he  ordinarily  did.  He  was  a  mechanic,  kept  cars 
in  proper  condition,  and  was  working  in  the  regular  course 
of  such  employment  at  the  time  of  the  injury,  therefore  his 
employment  was  not  casual." 

It  is  conceded  by  appellant  that  when  the  accident  occurred 
the  employee  was  in  the  regular  scope  of  his  employment, 
but  it  is  claimed  that  he  was  engaged  in  racing  when  killed 
and  that  his  death  was  the  result  of  a  hazard  which  was  not 
insured.  As  supporting  this  contention  it  is  argued,  among 
other  things,  that  the  respondent  knew  that  appellant  could 
not  write  insurance  on  employees  engaged  in  racing;  that 
racing  was  a  prohibited  risk  which  was  known  to  respond- 
ent ;  that  respondent  knew  that  no  classification  or  rates  of 
premium  including  racing  was  on  file  with  the  industrial 
commission  and  that  policies  could  only  be  written  for  risks 
contained  in  such  classification. 

It  is  further  argued  that  Healey's  work  as  a  pitman  was 
more  hazardous  than  the  ordinary  work  in  the  garage,  and 
that  to  extend  the  meaning  of  the  policy  to  cover  the  hazard 
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of  racing  would  be  discriminatory  and  contrary  to  the  lan- 
guage of  the  statute  existing  when  the  policy  was  issued. 

Of  course  the  language  of  the  policy  and  the  statute  must 
be  the  chief  guide  in  determining  whether  the  policy  covered 
this  risk.  Clause  A,  quoted  above,  is  very  broad  and  general 
in  its  terms  and  is  intended  to  give  protection  for  accidental 
injuries  or  death  suffered  at  the  places  and  in  the  kinds  of 
business  described.  The  description  of  the  work  included 
in  the  schedule  is  also  quite  comprehensive. 

Appellant's  counsel  claim  that  clause  E  of  the  policy, 
above  quoted,  which  excepts  any  loss  or  liability  for  injury 
or  death  not  included  in  the  schedule,  should  prevent  a  re- 
covery. This  clause,  however,  must  be  construed  in  con- 
nection with  paragraph  6,  above  quoted,  which  provides 
that  if  work  is  done  not  included  in  the  description  given, 
the  policy  shall  be  construed  to  cover  such  work,  and  pro- 
vides for  making  the  premium  charge  in  the  mode  specified. 
Appellant's  counsel  give  to  this  clause  a  very  free  construc- 
tion, arguing  that  it  has  a  different  meaning  from  that 
expressed  in  the  language  used  in  its  literal  sense.  And 
they  claim  that  it  cannot  be  said  to  cover  a  prohibited  risk. 
There  is  no  express  prohibition  in  the  policy  or  the  statute 
against  extending  instft-ance  to  the  kind  of  work  in  which 
Healey  was  engaged  or^ven  against  actual  racing.  The  fact 
that  a  kind  of  work  is  hazardous  or  more  hazardous  than 
olher  forms  of  work  docs  not  prechi<fc  instiraac^. 

The  policy  tnust  be  irtterpreted  in  xbnnection  with  the 
statutes  on  the  subject  (sub.  2,  sec.  2304— 24,  and  sub.  1. 
sec  2394—27).  The  former  statute  f>rovided^:.  "An  em- 
ployer liable  under  this  act  to  pay  compensation  shall  insure 
payment  of  such  compensation  in  sortie  cdrtipahy -authorized 
to  instire  such'Iiabllity  In  this  stite  tfiiless  such  employer 
shall  be  exempted  from  such  instira^t^e  by  the  industrial  com- 
Mwion.".  The  stitute  theii.prcK:ctoas  the  mode  of 

obtsLining  the  ettihption.      :  c .::  -:i  v.: 

-    The  respoftdettt  had  elected  to  become  subject  to  the  teY-ms 
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of  the  act  and  at  no  time  obtained  any  exemption.  In  view 
of  these  facts  it  is  fair  to  presume  that  both  respondent  and 
appellant  knew  that,  if  any  insurance  was  taken,  all  the 
employees  in  the  regular  course  of  employment  should  be 
covered.  And  we  do  not  consider  that  the  insurance  com- 
pany was  relieved  from  the  obligation  of  the  contract  and 
the  language  actually  used  therein  because  it  had  not  filed 
premium  rates  nor  a  classification  of  employees  engaged 
in  racing. 

Much  of  appellant's  argument  bearing  on  the  intention 
and  knowledge  of  respondent  is  based  upon  the  fact  that  it 
paid  employees  for  minor  injuries  incurred  in  previous  races 
and  had  paid  its  drivers  for  injuries  received  in  the  same 
race  in  which  Healey  was  killed,  and  had  made  no  claim 
upon  appellant  for  reimbursement.  It  is  said  that  "this 
shows  that  assured  did  not  consider  racing  covered  until  they 
had  a  real  expensive  accident."  This  position  is  untenable. 
None  of  the  previous  accidents  are  shown  to  have  occurred 
during  the  period  that  the  policy  in  question  was  in  force. 
We  are  not  shown'the  terms  of  previous  policies.  Even  if 
respondent  did  not  consider  this  class  of  injuries  covered 
under  previous  policies,  it  shows  nothing  as  to  its  under- 
standing of  its  rights  under  this  policy,  which  was  drjiwn 
under -its  direction  to  have  it  cover  all  employees.  If  it 
-showed  anything  it  would  show  that  injuries -of  the  kind  in 
question -may  have  been  in  respondent's  mind  as  those-not 
previously  covered  and  for  which  it  then  wanted  insurance. 
That  respondent  did  not  make  ^laim  for  reirnbursement -for 
amounts  paid  to  its  rdrivers  who  were  injured  in  this  race 
is  not  very  significant,  for  they  were -engaged  only  for -the 
-occasion  in  the  absence  of  its -regular,  drivers. 

The  claim  of  knowledge  of  respondent  that  racing  was 
uninsurable  is  further  based  upon  the  fact  that  it  had  been 
refused  a  personal -acqidqnt  policy  upon  a  race  driver.  This 
seems  to  us  an  entirely  different  matter  from  the  insurance, 
under  the  compensation  act,  of  a  whole  automobile  business, 
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including  all  the  employees  engaged  in  the  various  activities 
not  infrequently  carried  on  by  those  in  the  business,  includ- 
ing such  duties  as  were  performed  by  Healey  at  occasional 
races  on  fair  grounds  and  tracks  in  the  territory  where  they 
did  business  for  the  purpose  of  showing  off  and  advertis- 
ing their  cars. 

Considerable  other  testimony  was  given  by  both  parties 
relating  to  the  knowledge  and  intention  of  respondent  and 
appellant  at  the  time  the  policy  was  issued.  There  might  be 
language  in  a  policy  so  doubtful  or  ambiguous  that  parol 
evidence  of  this  character  would  be  quite  controlling  in  in- 
terpreting its  real  meaning.  But  as  we  construe  the  policy, 
in  connection  with  the  statute  and  the  former  decision  of 
this  court  above  quoted,  this  is  not  such  a  case. 

It  is  significant  that  the  only  exception  found  in  the 
schedule  relates  to  mining  and  blasting.  Applying  the  or- 
dinary rules  for  the  construction  of  insurance  policies,  if 
the  company  had  intended  to  avoid  liability  suffered  in  other 
kinds  of  work  in  this  business  of  the  respondent  the  exemp- 
tion should  have  been  expressed. 

Appellant  urges  that  the  familiar  rule  as  to  the  strict  con- 
struction of  policies  against  the  insurer  does  not  apply  in 
this  case  because,  it  is  claimed,  respondent  framed  the  policy. 
We  do  not  feel  the  need  of  relying  on  this  rule,  but  it  should 
be  noted  that  we  find  no  proof  that  the  insured  wrote  the 
policy,  but  merely  that  the  insurance  agent  was  referred  to 
its  attorneys  to  see  that  it  was  properly  covered. 
}    It  is  our  holding  that  the  risk  was  carried  by  the  appellant. 

By  the  Court, — Judgment  affirmed. 
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Racine  Auto  Tire  Company  and  another,  Appellants,  vs. 
Hansen  and  another,  Respondents. 

November  ip — December  14,  ip20. 

Appeal  and  error:  Affirmance  by  divided  court. 

Where  the  justices  of  the  supreme  court  are  equally  divided  in 
opinion  on  the  question  involved  on  an  appeal,  the  judgment 
appealed  from  will  be  affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  plaintiffs  to  set  aside 
an  award  of  the  Industrial  Commission  upon  the  grounds 
that  the  Commission  acted  without  and  in  excess  of  its 
powers;  that  the  findings  of  the  Commission  are  not  sup- 
ported by  the  evidence ;  and  that  the  Commission  specifically 
acted  without  and  in  excess  of  its  authority  in  awarding  the 
applicant,  Hansen,  treble  the  amount  otherwise  recoverable 
for  the  injury  he  sustained,  upon  the  ground  that  Hansen, 
a  minor  under  seventeen  years  of  age,  had  been  employed  by 
the  plaintiff  Tire  Company  without  a  written  permit  as 
required  by  sec.  1728a,  Stats.  The  circuit  court  affirmed 
the  award  and  judgment  was  entered  accordingly,  from 
which  judgment  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Olin,  Butler,  Steb- 
bins&  Stroud  of  Madison,  and  oral  argument  by  Byron  H. 
Stebbins. 

For  the  respondent  Hansen  there  was  a  brief  by  Guy  A. 
Benson  of  Racine.  •. 

For  the  respondent  Railroad  Commission  there  was  a 
brief  by  the  Attorney  General  and  JVinfield  W,  Gilman,  as- 
sistant attorney  general,  and  oral  argument  by  Mr,  Gilman. 

SiEBECKER,  C  J.  Mr.  Justice  Kerwin  did  not  partici- 
pate in  the  consideration  and  decision  of  this  case.  The 
court  is  equally  divided  in  opinion  upon  the  question  in- 
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volved  on  this  appeal.  Mr.  Justice  Eschweiler,  Mr.  Justice 
RosENBERRY,  and  Mr.  Justice  Jones  are  of  the  opinion  that 
the  judgment  appealed  from  should  be  reversed,  and  Mr. 
Justice  ViNjE,  Mr.  Justice  Owen,  and  the  writer  are  of  the 
opinion  that  the  judgment  should  be  affirmed.  Under  the 
established  rule  it  follows  that  the  judgment  appealed  from 
is  affirmed.  Swemonv.  Flint,  123  Wis.  613, 101  N.  W.  1135 ; 
Hagenah  v.  Mihvaukee  E,  R.  &  L.  Co.  136  Wis.  300,  116 
N.  W.  843 ;  Estate  of  Carter,  167  Wis.  89,  166  N.  W.  657. 
By  the  Court. — ^The  judgment  appealed  from  is  affirmed. 


Northwestern  Mutual  Life  Insurance  Company,  Re- 
spondent, vs.  The  State,  Appellant. 

November  ip — December  14,  ip20. 

Insurance:  Mutual  life  insurance  companies:  Loans  to  policy^ 
holders:  Interest  as  taxable  income:  Taxation:  Pleading:  Al- 
legations admitted  by  demurrer. 

1.  A  complaint  in  an  action  by  a  mutual  life  insurance  company 

which  alleged  that  it  had  paid  under  protest  income  taxes  on 
interest  accrued  on  loans  made  to  its  policy-holders,  not  paid 
in  cash  but  added  annually  to  the  principal  until  the  loan  and 
interest  equals  the  cash  surrender  value  of  the  policy,  at  which 
time  the  loan  and  the  policy  are  canceled,  and  sought  recovery 
of  the  sums  so  paid  under  protest,  not  because  an  annual  settle- 
ment was  not  made  with  the  borrowers  but  because  the  loans 
did  not  result  in  a  profit  to  the  company,  does  not  state  a 
cause  of  action. 

2.  A  demurrer  to  the  complaint  which  alleged  that  no  gain  or 

income  resulted  to  the  company  from  the  loans  in  question 
did  not  admit  such  allegation.  A  demurrer  admits  all  facts 
well  pleaded,  but  does  not  admit  erroneous  conclusions  drawn 
from  such  facts  by  the  pleader,  though  bearing  the  semblance 
of  statements  of  fact. 

3.  The   fact  that  a  mutual  life  insurance  company  has  paid  all 

taxes  due  on  the  funds  it  uses  to  pay  policies  cannot  affect 
its  duty  to  pay  taxes  on  income  derived  from  loans  made  by 
it  on  the  security  of  such  policies.  ' 


ii 
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Appeal  from  an  order  of  the  circuit  court  for  Dane 
coimty:  E.  Ray  Stevens,  Circuit  Judge.     Reversed, 

Action  to  recover  the  sum  of  $21,643.07,  being  the 
amount  of  license  fees  paid  under  protest  by  plaintiff  on 
$721,435.77  due  in  1919  from  its  policy-holders  but  not 
paid  to  it  in  cash  otherwise  than  by  annually  adding  the 
amount  due  for  interest  to  the  principal  of  the  policy  loan. 
The  allegations  of  the  complaint  are  summarized  by  counsel 
for  plaintiff  as  follows: 

"Plaintiff's  only  sources  of  revenue  always  have  been 
and  now  are  (a)  premiums  paid  in  cash  by  member  policy- 
holders, and  (b)  interest  or  other  income  derived  from 
the  investment  of  portions  of  premium  payments.  All  of 
plaintiff's  funds  have,  therefore,  been  accumulated  directly 
or  indirectly  from  premiums.  Plaintiff  has  paid  all  taxes 
levied  by  the  state  of  Wisconsin  upon  income  received  by 
it  in  money  since  its  organization.  In  order  to  meet  its 
policy  obligations  it  has  been  necessary  for  plaintiff,  and 
it  has  been  required  by  law,  to  set  aside  and  accumulate 
reserve  funds,  the  minimum  amount  of  which  for  many 
years  has  been  fixed  by  the  laws  of  this  and  other  states  in 
which  plaintiff  does  business.  These  reserve  funds  plaintiff 
has  kept  invested  in  income-producing  securities  authorized 
by  the  laws  of  this  state.  Holders  of  policies  issued  by 
plaintiff  have  the  right  to  surrender  them  and  receive  the 
surrender  value  thereof.  During  the  first  fifteen  years  of 
the  life  of  a  policy  its  surrender  value  is  somewhat  less 
than  the  reserve  thereon,  but  thereafter  the  two  are  the 
same.  Since  1863  plaintiff  has  been  authorized  to  advance 
or  loan  portions  of  its  funds  to  policy-holders  upon  the  sole 
security  of  their  policies,  and  since  1896  the  policies  have 
contained  agreements  to  make  such  loans.  Plaintiff  has 
made  numerous  advances  or  loans  to  policy-holders  under 
agreements  which  provide:  *In  case  of  the  nonpayment  of 
any  interest  on  said  loan  when  due,  such  interest  shall  be 
added  to  and  become  a  part  of  the  principal  of  said  loan 
and  shall  bear  interest  at  the  rate  aforesaid.  If  and  when- 
ever on  any  day  the  amount  of  such  principal  together  with 
the  interest  accruing  upon  the  same  shall  equal  the  then 
cash  surrender  value  of  the  said  policy  and  dividend  addi- 
tions thereto,  if  any,  the  said  policy  and  dividend  additions 
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shall  thereupon  become  void  without  action  on  the  part  of 
said  company  and  be  deemed  surrendered  in  consideration 
of  the  cancellation  of  said  loan.'  Under  said  agreements 
plaintiff  has  no  right  to  enforce  payment  of  either  principal 
or  interest,  its  only  right  being  to  offset  the  aggregate  amount 
of  principal  and  interest  against  the  reserves  held  by  plaintiff 
to  meet  its  obligations  under  the  policies  on  the  security  of 
which  such  advances  or  loans  were  made.  When  an  ad- 
vance or  loan  is'  made  by  plaintiff  to  a  policy-holder  the 
surrender  value  or  reserve  is  thereby  reduced  by  the  amount 
advanced  or  loaned,  and  when  interest  is  not  paid  the  sur- 
render value  or  reserve  is  further  reduced,  and  when  prin- 
cipal and  accrued  interest  equal  surrender  value  or  reserve, 
the  latter  is  wholly  exhausted  and  wiped  out  and,  by  the 
terms  of  the  loan  agreements,  the  policy  is  deemed  sur- 
rendered and  the  loan  canceled.  Interest  accrued  and  was 
unpaid  in  1918  to  the  amount  of  $787,45574  and  in  1919 
to  the  amount  of  $721,435.77.  This  accrued  but  unpaid 
interest  was  added  to  the  principal,  as  provided  in  the  agree- 
ments, forming  an  offset  to  the  reserves,  and  in  some  cases 
wholly  exhausting  the  reserves  and  working  a  surrender 
of  the  policies  and  cancellation  of  the  loans.  Plaintiff's  assets 
were  not  thereby  increased  in  any  degree.  All  reserves  held 
by  plaintiff  against  which  accrued  and  unpaid  interest  was 
charged  or  offset  had  been  accumulated  and  built  up  out 
of  income  received  by  plaintiff  prior  to  the  year  in  which 
such  charge  or  offset  occurred,  upon  which  income  plaintiff 
had  paid  all  taxes  assessed  under  the  law  in  force  when  the 
same  was  received  by  plaintiff." 

The  defendant  demurred  to  the  complaint,  and  the  circuit 
court  overruled  the  demurrer  on  the  ground  that,  though 
there  was  an  annual  gain  to  the  company,  it  was  not  paid 
anything  until  the  policy  was  canceled  by  the  loan  and  ac- 
crued interest  equaling  the  cash  value  of  the  policy,  or  by 
death  when  the  loan  with  accrued  interest  is  deducted  from 
the  death  benefit,  or  by  a  cash  payment  of  the  interest  or 
interest  and  loan  by  the  policy-holder.  From  an  order  en- 
tered accordingly  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Gen- 
eral and  E.  E.  Brossard,  assistant  attorney  general,  and 
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oral  argument  by  /.  E.  Messerschmidt,  assistant  attorney 
general. 

For  the  respondent  there  was  a  brief  by  Geo,  Lines  and 
Sam  T.  Swansen,  both  of  Milwaukee,  and  oral  argument 
by  Mr,  Lines. 

ViNjE,  J.  The  gist  of  the  argument  of  counsel  for 
plaintiflF  is  that  since,  w^hen  interest  on  a  policy  loan  is  un- 
paid, nothing  comes  in  to  the  company  by  way  of  money  or 
its  equivalent,  there  is  neither  gain  nor  loss  by  the  trans- 
action. That  when  the  policy  loan  with  accrued  interest 
equals  the  reserve  they  cancel  each  other,  leaving  net  assets 
as  before.  This  argument  is  repeated  in  varying  forms. 
Thus: 

"By  the  terms  of  the  policy  and  the  loan  agreement, 
whenever  the  loan  with  unpaid  interest  thereon  equals  the 
then  reserve,  both  policy  and  loan  are  canceled.  When  that 
happens  the  reserve  disappears  from  liabilities  and  the  loan 
and  interest  disappear  from  assets,  leaving  net  assets  or 
unappropriated  surplus  unaffected."  .  .  .  "It  is  admitted 
that  all  the  reserves  against  which  the  unpaid  interest  was 
charged  had  been  accumulated  and  built  up  out  of  money 
received  by  the  plaintiff  in  years  prior  to  those  in  which 
the  unpaid  interest  accrued  and  was  so  charged,  and  upon 
which  money  plaintiff  had  paid  all  taxes  imposed  by  law. 
It  is  clear,  therefore,  not  only  that  nothing  came  in  on  ac- 
count of  this  unpaid  interest,  there  was  no  gain  or  increase 
in  plaintiff's  total  assets,  but  also  that  any  increase  in  net 
assets  would  result  wholly  from  the  transfer  on  the  books 
from  reserve  to  unapportioned  surplus  of  funds  which  had 
already  paid  all  taxes  lawfully  imposed  thereon."  .  .  . 
"When  a  policy-holder  obtains  a  loan  the  companv's  cash 
is  thereby  depleted  and,  as  before  stated,  the  loan  becomes 
an  asset  secured  by  the  reserve  upon  the  policy,  the  same  as 
a  farmer's  note  secured  by  mortgage.  Therefore  the  in- 
sured, and  not  the  company,  has  the  use  of  the  money  loaned 
to  him,  and  any  income  or  benefit  arising  therefrom."  .  .  . 
"The  borrowing  policy-holder  renders  no  service  whatever 
to  the  companv ;  neither  does  he  pay  the  company  anything 
in  money  or  that  which  can  be  converted  into  money.     He 
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has  the  sole  .use  of  the  money  which  he  has  obtained  from 
the  company.  ...  If  he  dies  the  company  must  pay  the 
face  of  the  policy,  less  only  the  amount  of  the  loan  and 
interest.  For  this  protection  the  company  receives  nothing 
by  way  of  return  upon  the  money  loaned."  .  .  .  "When 
the  policy  and  policy  loan  are  canceled  because  policy  loan 
and  interest  have  overtaken  and  equal  reserve  there  is  no 
payment,  satisfaction,  or  release  of  unconditional  debts, 
.  .  .  but  merely  the  release  of  one  party  to  a  conditional 
executory  contract  by  the  failure  of  the  other  party  to 
perform.  No  service  has  been  rendered  by  either  to  the 
other.  No  debt  has  been  paid  or  discharged.  Nothing  either 
in  money  or  that  which  is  convertible  into  money  has  passed 
from  one  to  the  other.  Neither  has  gained  anything.  There 
has  been  no  addition  or  increment  to  the  estate  of  either. 
While  the  company's  book  liabilities  have  been  reduced  so 
have  the  book  assets  in  like  amount.  The  change  is  alto- 
gether in  bookkeeping  assets;  not  at  all  in  real  assets." 

Such  is  the  argument  rung  in  varying  changes,  and 
finally  an  example  of  a  loan  is  given  to  clinch  it.  A  policy 
loan  of  $9,393  is  made  upon  a  policy  whose  reserve  is 
$9,992.80.  At  the  end  of  three  years  and  nine  months  the 
policy  loan  with  accrued  interest  amounts  to  $11,690.63  and 
the  reserve  to  $11,690.52,  and  the  two  cancel  each  other. 
Counsel  assume  the  company  receives  nothing  for  its  loan 
and  then  they  show  that  if  the  company  loaned  out  the  same 
amount  to  one  who  paid  interest  annually  it  would  receive 
at  the  end  of  three  years  and  nine  months  in  cash  interest — 
less  three  per  cent,  tax, — the  sum  of  $2,223.16.  But  they 
forget  to  point  out  that  since  the  company  is  able  to  cancel 
an  $11,690.63  indebtedness  by  a  loan  of  $9,393  through 
the  earnings  of  the  loan  such  earnings  must  amount  to 
$2,297.63,  which  less  a  three  per  cent,  annual  tax,  equaling 
$74.47,  leaves  the  company  $2,223.16  for  the  use  of  its 
money  the  same  as  on  the  cash  interest  paid  loan.  The 
original  loan  of  $9,393  has  in  three  years  and  nine  months 
grown  to  $11,690.63,  and  yet  they  claim  there  is  no  gain 
from  the  transaction.    This  and  similar  arguments  above  set 
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forth  certainly  challenge  our  attention  and  make  us  question 
our  ability  to  understand  correctly. 

Just  why  honest,  intelligent,  and  capable  officers  of  a 
company  should  loan  millions  to  its  policy-holders  without 
gain  when  they  can  loan  them  to  others  at  a  profit,  is  not  so 
clear.  Neither  is  it  clear  how  such  a  business  in  a  mutual 
company  can  be  tolerated  by  non-borrowing  policy-holders. 
What  right  does  the  company  have  to  loan  out  its^  funds 
without  profit  when  they  can  be  made  to  earn  six  per  cent, 
by  loaning  them  to  non-policy-holders  ?  The  question  need 
not  be  answered,  because  there  is  a  gain  or  income  to  the 
company  from  the  loans  in  question.  An  analysis  of  the 
arguments  of  counsel  shows  that  the  fallacy  of  all  their 
reasoning  lies  in  the  fact  that  they  ignore  the  earned  in- 
crement of  the  loan — ^the  added  interest  charge — that  enables 
the  company  in  time  to  offset  the  loan  against  the  cash  value 
of  the  policy.  When  the  loan  is  made  it  is  smaller  than  the 
then  cash  value  of  the  policy  and  cannot  offset  it.  When  by 
reason  of  the  earned  interest  it  equals  the  cash  value  of  the 
policy  the  latter  is  automatically  canceled.  Should  death 
occur  before  the  loan  plus  the  added  interest  equals  the  cash 
value  of  the  policy,  the  loan  and  interest  is  deducted  from 
the  sum  due  on  the  policy.  So  in  any  event  the  company 
collects  the  interest.  It  does  so  annually.  It  also  does  it 
whenever  the  loan  plus  interest  equals  the  cash  value  of  the 
policy  and  whenever  death  occurs  during  the  life  of  the 
policy.  Since  it  has  collected  in  advance  from  the  policy- 
holder the  principal  of  the  loan  and  all  the  interest  the  loan 
can  earn  before  it  cancels  the  policy,  it  receives  the  interest 
every  time  it  adds  it  to  the  principal,  for  by  so  doing  it  in- 
creases thereby  pro  tanto  the  company's  assets  held  as  an 
offset  to  the  borrower's  assets  in  the  company.  It  pays  itself 
out  of  his  funds  in  its  hands.  The  result  would  be  just  the 
same  if  it  took  so  much  cash  out  of  the  reserve  held  for  the 
borrower  and  paid  it  to  itself  without  adding  it  to  the  prin- 
cipal.   The  loan  earns  interest,  and  the  company,  by  adding 
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it  to  its  assets  as  an  offset  against  the  assets  of  the  borrower, 
pays  Itself. 

If  the  loan  were  made  to  B.,  a  non-policy-holder,  and  the 
interest  collected  annually  in  cash  and  the  loan  were  called 
in  when  the  principal  together  with  the  interest  equaled  the 
then  cash  value  of  A.*s  policy,  the  company  would  be  exactly 
in  the  same  condition  as  if  it  loaned  the  same  amount  to  A. 
on  his  policy  and  his  interest  accumulated  till  with  the  prin- 
cipal ft  equaled  the  reserve  value  of  his  policy  and  canceled 
it.  Confessedly  the  company  would  receive  a  gain  or  in- 
come f rogi  its  loan  to  B.,  and  confessedly  it  receives  the  same 
gain  or  income  from  a  like  loan  to  A.  When  the  unpaid 
interest  is  deducted  from  the  amount  due  from  the  com- 
pany to  the  policy-holder  he  pays  it  and  the  company  receives 
it.  And  it  receives  it  in  cash,  for  it  has  already  in  its  hands 
the  cash  out  of  which  to  pay  itself. 

If  the  making  of  the  loan  be  regarded  as  the  opening  of  an 
account  current  in  which  the  policy  value  is  the  borrower's 
item  of  account  drawing  interest  at  the  rate  at  which  the 
company  earns  for  its  policy-holders,  which  is  less  than  six 
per  cent.,  and  the  company's  item  is  the  loan  drawing  interest 
at  six  per  cent.,  then  when  its  item  has  earned  enough  to 
equal  the  borrower's  item  the  two  cancel  each  other,  each 
receiving  his  respective  gain  from  the  investment.  But  per- 
haps the  simplest  way  to  state  the  proposition  is  that  interest 
at  six  per  cent,  collected  from  a  loan  annually  results  in  an 
annual  gain  or  income  to  the  lender. 

It  is  argued  that  since  the  complaint  alleges  that  no  gain 
or  income  results  from  the  loans  in  question  the  demurrer 
admits  the  fact.  A  demurrer  to  a  complaint  admits  all  the 
facts  therein  well  pleaded,  but  it  does  not  admit  erroneous 
conclusions  drawn  from  such  facts  by  the  pleader  even 
though  the  conclusions  bear  the  semblance  of  statements  of 
fact. 

If  it  be  said  that  impaid  interest  is  charged  to  the  bor- 
rower's reserve  account  but  not  credited  to  the  account  of 
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the  company,  the  answer  is  that  it  should  be  so  credited, 
and  that  it  remains  a  credit  to  the  company  whether  booked 
as  such  or  not  and  inures  to  its  benefit  when  settlement  is 
made. 

The  fact  that  the  company  has  paid  all  taxes  due  on  the 
funds  it  uses  to  pay  policies  cannot  affect  its  duty  to  pay 
taxes  upon  income  derived  from  loans  made  by  it. 

Counsel  for  plaintiff  stated  upon  the  oral  argument  that 
if  it  was  held  there  was  an  annual  gain  to  the  company  re- 
sulting from  the  loans  in  question,,  then  the  company  should 
be  held  to  pay  a  tax  on  such  gain  annually  even  though  no 
settlement  had  been  made  with  the  policy-holder.  It  follows 
that  the  facts  stated  in  the  complaint  do  not  constitute  a 
cause  of  action  because  the  tax  in  question  was  lawfully 
collected  and  plaintiff  is  not  entitled  to  repayment  thereof. 

By  the  Court — Order  reversed,  and  cause  remanded 
with  directions  to  sustain  the  demurrer  and  to  dismiss  the 
complaint  upon  the  merits. 


Northwestern  Mutual  Life  Insurance  Company,  Re- 
spondent, vs.  The  State,  Appellant. 

November  ip — December  14,  ip20. 
Northwestern  Mutual  Life  Ins.  Co.  v.  State,  ante,  p.  119,  followed. 

Appeal  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed, 

Action  to  recover  the  sum  of  $23,623.67,  being  the 
amount  of  license  fees  paid  under  protest  by  plaintiff  OQ 
$787,455.74  due  in  1918  from  its  policy-holders  but  not 
paid  to  it  in  cash  otherwise  than  by  annually  adding  the 
amount  due  for  interest  to  the  principal  of  the  policy  loan. 
The  trial  court  overruled  a  demurrer  to  the  complaint,  and 
the  defendant  appealed. 
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For  the  appellant  there  was  a  brief  by  the  Attorney  Gen- 
eral and  E,  E.  Brossard,  assistant  attorney  general,  and  oral 
argument  by  /.  E.  Messerschmidf,  assistant  attorney  gen- 
eral. 

For  the  respondent  there  was  a  brief  by  Geo.  Lines  and 
Sam  T.  Swansen,  both  of  Milwaukee,  and  oral  argument 
by  Mr.  Lines. 

ViNjE,  J.  The  case  is  similar  to  Northwestern  Mut.  L, 
Ins.  Co.  V.  State,  decided  herewith  (ante,  p.  118,  180  N.  W. 
138),  and  is  ruled  by  it. 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
directions  to  sustain  thfe  demurrer  and  to  dismiss  the  com- 
plaint upon  the  merits. 


CASES  DETERMINED 


AT  THE 


January  Term,  1921. 


Hackley-Phelps-Bonnell  Company  and  another,  Appel- 
lants, vs.  CooLEY  and  another,  Respondents. 

September  22, 1^20— January  11,  iq2I, 

Workmen* s  compensation:  Predisposition  to  disease  as  preventing 
recovery  for  accident:  Evidence:  Reznew:  Presumption  of 
regularity  of  official  acts:  Findings  of  industrial  commission: 
Recitals  as  to  procedure  of  commission:  Jurisdiction:  Attack, 

1.  Predisposition  to  disease  does  not  prevent  an  award  under  the 

workmen's  compensation  act  when  the  disability  is  proxi- 
mately caused  by  accident. 

2.  In  proceedings  under  the  workmen's  compensation  act  the  em- 

ployee's account  of  his  injury,  to  the  effect  that  he  had 
slipped  on  some  ice  and  struck  his  arm  against  a  stump  and 
that  slivers  had  penetrated  the  arm,  was  not  so  improbable  as 
to  be  unworthy  of  belief,  and  the  commission  was  justified 
in  finding  in  favor  of  the  employee. 

3.  On  appeal  from  an  order  affirming  an  award  under  the  com- 

pensation act,  the  supreme  court  will  not  substitute  its  opinion 
on  a  question  of  fact  from  a  reading  of  the  record  for  that  of 
the  industrial  commission. 

4.  In  an  action  to  re  vie  w^  and  set  aside  an  award  of  the  industrial 

commission,  the  presumption  of  regularity  of  official  acts  ap- 
plies and  the  award  will  be  presumed  to  have  been  regularly 
made. 

5.  Findings  of  fact  and  an  award  under  the  compensation  act, 

reciting  that  the  findings  and  award  arc  made  by  the  in- 
dustrial commission,  are  sufficient.  It  is  not  necessary  to 
recite  the  details  of  the  commission's  procedure  whereby  it 
finds  the  facts  and  makes  the  award,  nor  to  recite  more 
explicitly  than  that  the  commission  acts — that  it  has  complied 
with  the  law  as  to  the  manner  of  meeting  for  making  its 
decisions. 
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6.  Because  presumption  as  to  the  regularity  of  officialacts  rules 
this  case,  it  is  not  necessary  to  decide  whether  one  appealing 
from  an  award  of  the  industrial  commission  could  have  offered 
proof  that  the  commission  had  not  acquired  jurisdiction,  or 
had  lost  it  by  not  making  the  award  as  a  body,  or  whether  a 
direct  attack  in  another  form  of  action  would  be  a  proper 
remedy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed.  - 

Applicant  John  Cooley  was  engaged  to  perform  services 
for  appellant  company.  On  the  second  day  of  such  services, 
March  19,  1918,  he  was  working,  pursuant  to  instructions, 
upon  a  railroad  track  in  the  woods.  There  was  snow  and 
ice  on. the  ground.  Applicant  testified  before  the  Industrial 
Commission  that  the  day  was  bright  and  warm  and  he  had 
rolled  up  his  sleeves;  that  he  was  directed  to  get  some 
blocks  with  which  to  level  the  track,  and  for  this  purpose 
went  apart  from  his  fellow  workers,  cut  a  pole,  and  was 
returning  with  it  on  his  shoulder  when  he  slipped  on  some 
ice  and  fell,  striking  his  left  arm  against  a  stump;  that  he 
continued  his  work  the  rest  of  the  day  and  said  nothing 
about  the  matter  to  other  workers;  that  the  next  day  he 
felt  sick  and  his  arm  pained  him ;  that  he  did  not  work,  and 
on  the  day  following  was  discharged  and  left  the  neighbor- 
hood ;  that  his  arm  got  worse,  and  thereafter  he  found  and 
pulled  out  of  his  arm  two  long  slivers  which  had  penetrated 
deeply  into  it.  The  arm  continued,  to  grow  worse  and 
shortly  thereafter  he  received  medical  and  hospital  atten- 
tion.   Amputation  resulted. 

The  Commission  held  three  hearings  at  intervals  of  sev- 
eral months.    Applicant  testified  at  each  of  these  hearings. 

There  was  testimony  of  the  hospital  matron  and  another 

that  when  applicant  came  to  the  hospital  there  were  two 

marks  upon  his  arm,  near  the  seat  of  infection,  where  the 

skin  was  broken,  and  which  looked  as  though  something 

might  have  been  pulled  out  there. 

There  was  testimony  on  behalf  of  the  appellants  by  fel- 
VoL.  173—5 


130        SUPREME  COURT  OF  WISCONSIN.     [Jan. 


Hackley.Phelps-Bonnell  Co.  v.  Cooley,  173  Wis*  128. 

low  employees  of  the  company  and  the  keepers  of  a  boarding 
house  at  which  applicant  lived  at  times,  that  his  left  hand 
was  swollen  and  discolored  before  the  alleged  accident,  and 
that  no  one  had  heard  of  or  knew  of  the  alleged  accident. 
Applicant  testified  that  his  hand  had  been  calloused  but  was 
otherwise  in  good  condition,  and  this  was  corroborated  by 
the  testimony  of  persons  at  the  hospital. 

Upon  the  evidence  presented  the  Commission  found  that 
the  applicant  and  appellant  company  were  subject  to  the  pro- 
visions of  the  workmen's  compensation  act  on  March  19, 
1918,  when  applicant  sustained  an  injury  growing  out  of  and 
incidental  to  the  employment  which  was  proximately  caused 
by  accident  and  not  intentionally  self-inflicted. 

The  finding  stated  that,  although  applicant  had  not  given 
notice  in  writing  of  his  claim  for  compensation  within  thirty 
days  following  the  injury,  such  failure  was  not  with  the  in- 
tention of  misleading  appellant  and  did  not  mislead ;  that  ap- 
pellant had  actual  notice  of  the  claim  within  thirty  days. 

The  findings  stated  the  nature  of  the  injury,  the  time 
during  which  applicant  was  disabled,  the  length  of  time  for 
which  he  was  entitled  to  receive  compensation  for  permanent 
injury,  and  the  amounts  to  be  paid  for  medical  and  hospital 
attendance.  The  award  followed  the  finding  and  was  signed 
by  all  the  commissioners. 

Action  was  brought  by  appellant  company  to  review  and 
set  aside  said  findings  and  award  on  the  grounds,  first,  that 
the  Commission  acted  without  and  in  excess  of  its  powers 
in  making  all  of  said  findings  and  that  the  findings  were  not 
supported  by  the  evidence ;  and  second,  that  the  Commission, 
as  such,  did  not  act  upon  the  matter;  that  the  award  is  in 
fact  not  the  award  of  the  Industrial  Commission  acting  as 
such,  but  that  the  action  was  determined  by  an  examiner  of 
the  Commission,  and  that  the  award  was  that  of  said  ex- 
aminer. 

The  circuit  court  affirmed  the  award,  and  from  its  order 
so  doing  this  appeal  was  taken. 
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The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Otjen  &  Oijen  of  Milwaukee,  and  for  the  respondents 
on  that  of  the  Attorney  General  and  W infield  W.  Gilman, 
assistant  attorney  general,  attorneys  for  the  Industrial  Com- 
mission,  and  F.  F.  Wheeler  of  Oshkosh,  attorney  for  re- 
spondent Cooley, 

The  following  opinion  was  filed  October  19,  1920: 

Jones,  J.  1.  Counsel  for  the  appellants  admit  that,  if  the 
testimony  of  the  applicant,  Cooley,  is  worthy  of  belief,  there 
is  evidence  to  support  the  findings  of  the  Commission,  Their 
contention  is  that  his  testimony  is  so  improbable  as  to  be 
unworthy  of  belief.  It  may  be  granted  that  the  account  of 
the  injury  given  by  him  seems  rather  improbable  in  some 
particulars.  Yet  the  applicant,  apparently  a  man  of  no  par- 
ticular intelligence  or  education,  told  substantially  the  same 
story  as  to  the  principal  facts  both  to  his  medical  attendants 
a  few  days  after  the  alleged  accident  and  at  three  hearings 
of  the  Commission  at  intervals  of  several  montHs.  Some 
of  the  most  important  statements  were  corroborated  by  the 
testimony  of  the  hospital  matron  and  others. 

The  testimony  introduced  by  appellants  tended  to  show 
that  Cooley  had  been  troubled  by  his  left  hand  for  years  and 
that  it  looked  as  though  it  had  been  frozen.  This  was  con- 
troverted, but  if  conceded  to  be  true  it  does  not  necessarily 
refute  the  claim  that  the  loss  of  the  arm  was  nevertheless  the 
result  of  the  accident  as  alleged.  As  stated  by  the  circuit 
judge,  predisposition  to  disease  does  not  prevent  an  award 
when  the  disability  is  proximately  caused  by  the  accident  in 
question. 

With  the  evidence  in  this  condition  the  Commission  was 
entirely  justified  in  reaching  the  findings  it  did.  It  had  the 
opportunity  of  observing  the  witnesses,  their  conduct  and 
demeanor,  and  it  is  its  function,  as  it  should  be,  as  triers  of 
the  facts,  to  judge  of  the  credibility  of  witnesses  and  the 
weight  of  their  testimony.     We  should  be  exceeding  our 
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1  ■ 

function  were  we  to  substitute  our  opinion  from  a  reading 
of  the  record  for  that  of  the  Commission.  The  rule  is  well 
established  by  the  statute  and  numerous  decisions  of  this 
conrV  ^  Milwaukee  v.  Industrial  Comm,  160  Wis.  238,  244, 
151  N.  W.  247;  Hoenig  v.  Industrial  Comm,  159  Wis.  646, 
150  N.  W.  996;  Milwaukee  Coke  &  Gas  Co.  v.  Industrial 
Comm.  160  Wis.  247,  151  N.  W.  245;  William  Rahr  Sons 
Co.  V.  Industrial  Comm,  166  Wis.  28,  163  N.  W.  169;  Wau- 
sau  L.  Co.  V.  Industrial  Comm.  166  Wis.  204,  164  N.  W. 
836. 

2.  Appellants'  counsel  further  contend  that  the  award  is 
not  the  award  of  the  Industrial  Commission,  but  in  fact  is 
the  award  simply  of  an  examiner  of  the  Commission. 
Counsel  state  in  their  brief  that  they  have  information  that 
the  award  was  not  made  by  the  Commission  acting  as  a 
body;  that  the  record  was  prepared  by  an  examiner  of  the 
Commission  and  submitted  to  the  commissioners  individu- 
ally and  approved  by  them  separately.  They  state  that 
under  the  provisions  of  sec.  2394 — 19,  Stats.,  there  is  no 
remedy  whatever  for  the  review  of  the  action  of  the  Com- 
mission except  by  action  started  in  the  Dane  county  circuit 
court ;  that  the  review  thus  provided  for  is  merely  a  review 
of  the  record  and  is  not  a  trial  de  novo;  and  that  there  is  no 
opportunity  to  present  additional  facts  showing  the  absence 
of  official  action  by  the  Commission.  Because  of  this  in- 
ability which  they  claim  exists,  it  is  contended  that  the 
Commission  should  show  upon  the  face  of  the  record  com- 
pliance with  all  jurisdictional  requirements ;  that  it  met  and 
acted  as  a  commission,  and  that  a  record  which  does  not 
show  these  facts  is  defective  and  should  be  set  aside. 

It  is  not  necessary  in  this  opinion  to  recite  at  length  the 
provisions  of  the  statute.  It  is  provided  that  the  findings  of 
fact  by  the  Commission  acting  within  its  powers,  in  the 
absence  of  fraud,  shall  be  conclusive;  that  an  action  may 
be  brought  for  review ;  that  the  pleadings,  all  the  testimony 
and  documents  and  papers  taken  and  filed  before  the  Com- 
mission,  and  its  orders,  findings,  and  award  shall  be  filed 
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with  the  clerk  of  the  circuit  court  and  constitute  the  record 
in  that  court  That  such  return  "of  the  commission  when 
filed  in  the  oflSce  of  the  clerk  of  the  circuit  court  shall,  with 
the  papers  mentioned  in  section  2898  of  the  statutes,  con- 
stitute a  judgment  roll  in  such  action;  and  it.  shall  not  be 
necessary  to  settle  a  bill  of  exceptions  in  order  to  make  such 
return  part  of  the  record  of  such  court  in  such  action." 

It  is  further  provided  that  the  court  may  set  aside  the 
order,    award,    or    judgment    "only    upon    the    following 

grounds:      . 

**  ( 1 )  That  the  commission  acted  without  or  in  excess  of 
its  powers. 

**(2)  That  the  order  or  award  was  procured  by  fraud. 
.  "(3)  That  the  findings  of  fact  by  the  commission  do  not 
support  the  order  or  award." 

It  would  be  indeed  surprising  if  a  party  had  no  oppor- 
tunity to  show,  if  such  be  the  fact,  that  a  document  in  the 
record  purporting  to  be  the  findings  and  award  of  the  Com- 
mission  was  in  fact  not  the  act  of  the  Commission,  We  are 
not  convinced  that  this  assumption  is  correct.  If  the 
charges  of  counsel  amount  to  allegations  of  fraud  there  was 
an  ample  remedy  by  offering  proof  of  the  facts  alleged. 
International  H.  Co,  v.  Industrial  Comm.  157  Wis.  167,  172, 
147  N.  W.  53.  Appellants'  counsel  made  no  attempt  in  the 
circuit  court  to  attack  the  jurisdiction  of  the  Commission 
or  to  show  that  it  acted  beyond  its  powers  in  the  mode  of 
making  the  award,  or  that  the  award  was  procured  by 
fraud.  The  allegations  of  the  complaint  and  the  assertions 
in  the  brief,  which  are  said  to  be  based  on  "information" 
and  "understanding,"  are  relied  on  to  convince  this  court 
that  the  award  is  not  in  fact  the  award  of  the  Commission. 

Because  our  decision  is  based  on  another  ground  it  is  not 
necessary  to  decide  whether  the  appellants  could  have  prop- 
erly offered  proof  that  the  Commission  had  not  acquired 
jurisdiction  or  had  lost  it  by  handing  down  and  recording 
findings  and  an  award  made  up  in  the  manner  alleged.  Nor 
is  it  necessary  to  decide  whether  a  direct  attack  by  another 
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form  of  action  would  be  a  proper  remedy.  We  base  our 
decision  on  this  point  on  the  well  settled  rule  in  favor  of  the 
presumption  of  regularity  of  official  acts. 

In  this  state  the  rule  has  been  applied  to  the  acts  of  in- 
spectors of  election  where  the  statute  required  that  the  bal- 
lots should  be  preserved  and  disposed  of  in  a  certain  manner. 
State  ex  rel.  Anderton  v,  Kempf,  69  Wis.  470,  34  N.  W. 
226;  to  the  acts  of  a  board  of  education,  American  F.  &  F. 
Co,  V,  Board  of  Education,  131  Wis.  220,  110  N.  W.  403; 
to  the  acts  of  a  board  of  public  works,  Wright  v,  Forrestat, 
65  Wis.  341,  350,  27  N.  W.  52;  to' the  acts  of  a  joint  school 
district  board,  Dolan  v.  Joint  School  Dist,  80  Wis.  155, 
157,  49N.  W.960. 

The  recitals  in  the  findings  of  fact  and  award  are  that  the 
Cofumission  makes  the  findings  of  fact  and  that  the  Com- 
mission  awards.  These  documents  are  signed  by  the  com- 
missioners in  the  name  of  the  Commission,  The  Industrial 
Commission  has  been  created  a  body  of  broad  powers  and 
great  responsibility  and  it  is  not  necessary  that  it  should 
recite  the  details  of  its  procedure  whereby  it  finds  the  facts 
and  makes  the  awards,  nor  that  it  should  recite  more  ex- 
plicitly than  that  the  Commission  acts,  that  it  has  complied 
with  the  law  as  to  the  manner  of  meeting  for  making  its 
decisions.  During  the  nine  years  of  the  existence  of  the 
Commission  it  has  decided  many  hundreds  of  cases.  Those 
decisions  have  been  acquiesced  in  by  the  public,  and  we  can- 
not agree  that  the  averments  and  arguments  made  in  this 
case  overturn  the  presumption  as  to  the  regularity  of  its 
acts. 

By  the  Court, — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $15  costs,  on 
Tanuarv  11.  1921. 
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Mueller  &  SoK  Company,  Appellant,  vs.  Gothard  and 

another,  Respondents. 

September  22,  iq20 — January  ii,  iq2I. 

Workmen's  compensation:  Treble  damages  to  injured  minor:  Mis- 
representation as  to  age:  Constitutional  law:  Child  working 
without  permit, 

1.  An  award  of  treble  damages  to  an  injured  minor. under  the 

workmen's  compensation  act  should  not  be  set  aside  because 
of  false  representations  of  the  minor  as  to  his  age.  Stetz  v. 
P.  Mayer  Boot  &  Shoe  Co.  163  Wis.  151,  followed. 

2.  Ch.  624,  Laws  1917,  providing  for  treble  compensation  in  cases 

where  a  minor  of  permit  age  is  allowed  to  work  without  a 
permit,  is  constitutional.  Brenner  v.  Hcruben,  170  Wis.  565, 
reaffirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  review  an  order  of  the  Industrial  Commission 
awarding,  under  the  workmen's  compensation  act,  treble 
damages  to  a  minor  in  the  employ  of  plaintiff,  said  minor 
being  of  permit  age  but  employed  without  a  permit.  It  ap- 
pears that  the  minor  falsely  represented  himself  to  be  above 
the  permit  age  and  that  the  employer  relied  upon  such  repre- 
sentation in  employing  him. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  Otjen&  Otjen  of  Milwaukee,  attorneys,  and  E.  A.  Morse 
of  Antigo,  of  counsd,  and  for  the  respondent  Industrial 
Comtnission  on  that  of  the  Attorney  General  and  Win  field 
IV.  Giltnan,  assistant  attorney  general 

The  following  opinion  was  filed  October  19,  1920: 

ViNjE,  J.  The  claim  that  the  award  should  be  set  aside 
because  of  the  false  representations  of  the  minor  as  to  his 
age  is  disposed  of  adversely  to  plaintiff  by  the  ruling  in 


136       SUPREME  COURT  OF  WISCONSIN.    [Jan. 

Faust  Lumber  Co.  v.  Gaudette,  173  Wis.  136. 

Stetz  V,  F,  Mayer  B.  &  S.  Co.  163  Wis.  151,  156  N.  W. 
971.  A  strong  appeal  and  an  able  argument  is  presented  to 
the  court  to  overrule  its  decision  in  Brenner  v.  Heruben,  170 
Wis.  565,  176  N.  W.  228,  holding  that  ch.  624,  Laws  1917, 
providing  for  treble  compensation  in  cases  where  a  minor  of 
permit  age  is  allowed  to  work  without  a  permit,  is  constitu- 
tional. Counsel  for  plaintiff  presented  a  brief  as  amici 
curice  in  that  case,  and  made  an  oral  argument  therein.  We 
have  carefully  considered  the  briefs  filed  in  this  case  and 
find  that  the  arguments  but  supplement  those  made  in  the 
Brenner  Case.  A  reconsideration  of  the  subject  matter  but 
confirms  us  in  the  view  that  the  Brenner  Case  was  correctlv 
decided  and  should  be  adhered  to. 
By  the  Court. — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $15  costs,  on 
January  11,  1921. 


Faust  Lumber  Company  and  another,  Appellants,  vs. 
Gaudette  and  others.  Respondents. 

September  22,  tp20— -January  11,  IQ21. 

Brenner  v.  Heruben,  170  Wis.  565.  and  Mueller  &  Son  Co.  r. 

Gothard,  ante,  p.  135,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge!     Affirmed. 

Action  to  review  an  order  of  the  Industrial  Commission 
awarding  treble  damages  to  a  minor  of  permit  age  allowed 
to  work  without  a  permit. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Otjen  &  Otjen  of  Milwaukee,  attorneys,  and  E.  A.  Morse 
of  Antigo,  of  counsel,  and  for  the  respondent  Industrial 
Commission  on  that  of  the  Attorney  General  and  Winfield 
IV.  Gilman,  assistant  attorney  general. 
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Westenberg  v.  Bhend,  173  Wis.  137. 
The  following  opinion  was  filed  October  19,  1920: 

ViNjE,  J.  This  case  is  ruled  by  Brenner  v.  Heruben, 
170  Wis.  565,  176  N.  W.  228,  and  Mueller  &  Son  Co.  v. 
Gothard,  ante,  p.  135,  179  N.  W.  576. 

By  the  Court. — ^Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $15  costs,  on 
January  11,  1921. 


Westenberg,  Plaintiff,  vs.  Bhend,  Defendant. 

.  October  20,.ip20 — January  ii,  ig2i. 

Breach  of  marriage  promise:  Settlement  by  giving  note;  Considera- 
'     tioH :  Duress :  Special  verdict :  Inconsistency :  Findings  which 
are  merely  conclusions  of  law:  Effect, 

i 

1«  When  an  order  for  a  new  trial  was  not  based  on  the  exercise 
by  the  trial  court  of  ^^eneral  discretion,  but  solely  on  the 
ground  that  the  special  verdict  was  inconsistent,  if  the  trial 
court  was  mistaken  in  this  conclusion  the  order  must  be  re- 
versed 

2.  Where  it  was  admitted  that  plaintiff  promised  to  marry  de- 

fendant, and  the  jury  found  that  he  had  breached  the  agree- 
ment and  awarded  $1,500  damages  to  the  defendant,  and  also 
found  that  a  note  of  $3,500  given  by  plaintiff  to  defendant 
was  not  given  under  duress,  their  finding  that  the  note  was 
without  consideration  was  simply  a  finding  of  a  conclusion 
of  law,  which  was  for  the  court,  and  should  have  been  changed 
or  disregarded. 

3.  An  answer  in  the  special  verdict  that  the  note  was  without  con- 

sideration should  be  disregarded,  if  inconsistent  with  other 
answers,  where  the  great  weight  of  the  evidence  showed  that 
the  consideration  for  the  note  was  a  release  of  liability  for  a 
breach  of  the  marriage  promise. 

4.  A  bona  fide  settlement  of  a  breach  of  marriage  promise  is  a 

valid  consideration  for  a  note. 

Appeals  from  an  order  of  the  circuit  court  for  Dodge 
county:  Martin  L.  Lueck,  Circuit  Judge.  Reversed  on 
defendant's  appeal;  plaintiff  takes  nothing  en  his  appeal. 

This  is  a  consolidated  action  growing  out  of  two  actions ; 
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one  commenced  b)r  the  present  plaintiff,  Charles  Westenberg, 
against  the  present  defendant,  Ella  Bhend,  and  the  other  by 
the  present  defendant,  Ella  Bhend,  against  the  present 
plaintiff,  Charles  Westenberg, 

The  actions  were  consolidated  and  continued  in  the  name 
of  Charles  Westenberg,  plaintiff,  against  Ella  Bhend,  de- 
fendant. They  were  tried  to  the  court  and  a  jury  and  the 
following  verdict  returned : 

"  ( 1 )  Did  Charles  Westenberg  break  his  promise  to  marry 
Ella  Bhend  f   A.  Yes. 

"(2)  If  you  answer  the  first  question  *Yes/  then  answer 
this  question:  What  sum  of  money  will  compensate  said 
Ella  Bhend  for  the  damages  suffered  by  her  in  consequence 
of  such  breach  of  promise?    A.  $1,500. 

"(3)  Did  Ella  Bhend  break  her  promise  to  marry  Charles 
Westenberg?    A,  No. 

"(4)  If  you  answer  the  third  question  'Yes,'  then  answer 
this  question:  What  sum  of  money  will  compensate  C/kir/« 
Westenberg  for  the  damages  suffered  by  him'in  consequence 
of  such  breach  of  promise.     A.  -^ — ■-, 

"(5)  Was  the  note  for  $3,500  given  under  duress? 
A.  No. 

"(6)  Was  there  any  consideration  for  said  note  of 
$3,500?    A.  No." 

Motions  were  made  by  bbth  parties  to  change  certain 
answers  in  the  special  verdict  and  for  judgment  on  the 
verdict.  These  motions  were  denied  and  the  court  ordered 
a  new  trial.  Both  parties  appealed  from  the  order  grant- 
ing a  new  trial. 

Otto  Kuenzli  of  Watertown,  for  the  plaintiff. 

For  the  defendant  there  was  a  brief  by  Kading  &  Kading 
of  Watertown,  and  oral  argument  by  C  A.  Kading, 

The  following  opinion  was  filed  November  16,  1920: 

Kerwin,  J.  In  granting  the  motion  for  a  new  trial  the 
court  used  the  following  languaige:.  ^        -      •;  . 

"I  am  of  the  bpinion  and  hold  jthat-tKe  verdict  should 
be  set  aside  and  it  new  trial  granted  becaUse  the  answers  of 
the  jury  to  the  first  and  second  questions  are  inconsistent 
with  the  answer  to  the  sixth  question." 
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It  will  be  seen  from  the  foregoing  that  the  court  did  not 
base  the  order  for  a  new  trial  on  the  exercise  of  that  general 
discretion  which  the  trial  court  has  on  the  subject,  but  solely 
upon  the  ground  that  the  special  verdict  was  inconsistent. 
If  this  was  a  mistaken  conclusion  the  order  should  be  re- 
versed, because  it  cannot  be  sustained  on  the  ground  that  it 
was  an  exercise  of  the  court's  discretion.  Miller  v,  Casco, 
1 16  Wis.  510,  93  N.  W.  447 ;  Mullen  v.  Reinig,  68  Wis.  408, 
32  N.  W.  293.  The  simple  question  presented,  therefore, 
upon  defendant's  appeal  is  whether  the  verdict  is  in  fact  in- 
consistent, and,  if  not,  whether  the  defendant  should  have 
had  judgfment  on  the  verdict. 

* .  In  the  issues  formed  in  the  consolidated  action  the  defend- 
ant had  two  clainls  or  causes  of  action  against  the  plaint- 
iff;  one  for. damages  for  breach  of  promise  of  marriage, 
and  another  to  recover  upon  a  $3,500  note  given  in  settle- 
ment of  the  breach-of-promise  cause  of  action.  These  issues 
were  litigated  in  the  case.  It  was  admitted  that  the  plaintiff, 
Charles  Westenberg,  promised  to  marry  the  defendant,  Ella 
Bhend,  and  the  other  issues,  namely,  that  plaintiff,  Charles 
Westenberg,  broke  his  promise  to  marry  defendant,  and  that 
she,  sustained  $1,500  damages  in  consequence  thereof,  that 
defendant  did  not  break  her  promise  to  marry  plaintiff, 
Chcrle^'W esteiiberg ,  and  that  the  $3,500  note  was  not  given 
imder  duress,  are  well  supported  by  the  evidence  and  con- 
stitiite  the  particular  facts  which  show  a  consideration  for 
the  note  given,  when  taken  in  connection  with  the  other 
undisputed  facts  in  the  case. 

'"  The  consideration  for  the  note,  therefore,  being  estab- 
lished by  facts  going  to  show  consideration,  the  finding  of 
the  jury  in  the  sixth  a:nswer  was  simply  a  finding  of  a 
coticTusion  oi  law  and  was  a  question  for  the  court,  aid 
should  either  have  been  changed  or  disregarded,  since  the 

'  fodiiig.  of  facts,  admission  of  the  parties,  and  undisputed 
facts  constitute  a  verity  on  the  question  of  consideration  for 

•  ic  note.    RoUnsonv^  WasHburn,  SI  Wis.  404,  51  N.  W. 

578.     •'•      •  

Moreover,  in  tiie  case  at  bar  there  is  practically  bo 
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evidence  to  support  the  conclusion  in  the  answer  to  the  sixth 
question  of  the  special  verdict,  and  even  if  the  answers  were 
inconsistent  the  unsupported  answer  should  be  disregarded. 
Welch  V,  Dunning,  163  Wis.  535,  158  N.  W.  323.  Invi^w 
of  the  fact  that  it  is  admitted  a  promise  of  marriage  was 
made  and  the  great  weight  of  the  evidence  showing  that  the 
promise  was  breached,  and  there  being  practically  no  evi- 
dence of  want  of  consideration,  the  answer  to  the  sixth 
question  should  have  been  changed  by  the  court  or  disre- 
garded. It  being  established  tha,t  a  cause  of  action  existed 
for  breach  of  promise  which  resulted  in  damage3  to  the 
defendant,  the  case  was  a  proper  one  for  settlement,  and  the 

settlement  of  such  claim  was  sufficient  consideration  for  the 

,  ■     » .   ■      •  •    .  ■  . 

note. 

- .  .        .   ..   , .       ^ .. 

Some  question  is,  made  by  counsel  for  plaintiff  to  the 
effect  that  the  settlement  resulting  in  giving  the  $3, $00  note 
was  obtained  by  duress  and  that  the  note  was  without 
consideration.     A  bona  fide  settlement  of  the  matter  in 

dispute  in  this  case  furnished  a  valid  consideration  ior  the 

.  .     •  • .  •    .» 

note  given.  This  doctrine  is  well  settled  in  this  court. 
Kercheval  v.  Doty,  31  Wis,  476;  Koivalke  v.  Mihvaukee  E. 
R.&  L.  Co,  103  Wis.  472,  79  N.  W.  762\G(aushav/ Sher- 
man, 105  Wis.  263,  81  N.  W.  495.  The  jiary  found  against 
dure.ss  in  this  case,  and  the  evidence  established  without 
sybstatitial  dispute  that  the  settlement  was  made,  and  the 
note  given  in  compliance  with  said  settlement  in  satisfaction 
of  the  damages. 

We  arc  therefore  satisfied  that  upbn.any, theory  o£  the 
case  the  court  below  was  in  error  in  ordering  a  new  trial,*  and 
that  upon  the  verdict  returned  and  the  evidence  the  defiend- 
ant,  Ella  Bhend,:w3s  entitled  to  judgment  upon  the  note 

^^*.        _^  ,        .      .         ■  .* «.«  -••      j.-.^.    ■•       • 

glVCll*   ,  ,       ^  f  .     ■         .    #  • 

BytheCpurt. — The  order  granting  a.  new  trial. is  revjersied 
on  the  defendant's  appeal,  and  the  cause  remanded  with 
directions  to  the.  court  below  to  change  the  answer  to  the 

sixth  question  from  No  to  Yes  and  award  judgment  ta^ the 

*  •  •  • 

•  t    •  •         >  f       '  ^     -  •»  / 


f.  •  • 
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defendant,  Ella  Bhend,  for  the  amount  of  the  note.     The 
plaintiff,  Charles  Westenberg,  takes  nothing  upon  his  appeal. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  11,  1921. 


Evans,  Respondent,  vs.  Evans,  Appellant. 

October  20,  1920 — January  11,  jp2i. 

Mortgages:  Deed  as  mortgage:  Evidence:  Sufficiency, 

In  an  action  of  ejectment  brought  by  the  plaintiff,  holder  of  the 
legal  title  to  a  farm,  against  the  defendant,  who  counter- 
claimed  asking  that  the  deed  upon  which  plaintiff  relied  be 
declared  a  mortgage  and  for  an  accounting,  the  evidence  of 
an  experienced  lawyer  showing  that  he  advised  the  plaintiff 
and  her  son  (under  whom  the  defendant  claims)  that  an 
absolute  deed  given  to  secure  a  debt  was  in  effect  a  mortgage; 
that  the  plaintiff  said  she  wanted  a  deed,  not  a  mortgage; 
and  that  the  son  said  he  would  trust  his  mother,  and  that  a 
deed  was  thereupon  made,  together  with  evidence  to  the  effect 
that  the  farm  conveyed  was  worth  $16,000  and  that  the  plaint- 
iff had  loaned  her  son  $6,000  and  had  made  admissions  that 
she  held  the  title  of  the  land  as  security, — is  held  sufficient 
to  establish  that  the  deed  was  in  fact  a  mortgage,  the  plaintiff 
making  no  effort  to  show  what  was  the  real  consideration 
for  the  deed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Martin  L.  Lueck,  Circuit  Judge.    Reversed, 

Ejectment.  Defendant  counterclaimed  alleging  that  she 
is  the  owiier  pf  the  land ;  prayed  that  the  deed  under  which 
plaintiff  claimed  title  be  declared  a  mortgage,  and  for  an 
accounting.  The  court  found  the  title  to  be  in  the  plaintiff, 
refused  to  declare  the  deed  to  her  a  mortgage,  and  refused 
an  accounting.  From  a  judgment  entered  accordingly  the 
defendant  appealed. 

-  For  the  appellant  there  was  a  brief  by  Healy  &  Healy  of 
Beaycr  Dam  and  C.  L  I^urisch  of  Mankato,  Minnesota,  and 
oral  argtiniient  by  Mr:  John  C.  Healy  m&Mr,  Ldurisch. 


142        SUPREME  COURT  OF  WISCONSIN.     [Jau. 

Evans  v.  Evans,  173  Wis.  141. 

For  the  respondent  there  was  a  brief  by  Brossard  <5' 
Zeidler  of  Columbus,  and  oral  argument  by  E,  E.  Brossard, 
The  following  opinion  was  filed  November  16,  1920: 

ViNjE,  J.  Mindful  of  the  rule  that  it  requires  clear,  con- 
vincing, and  satisfactory  evidence  to  reform  a  written 
instrument,  and  of  the  further  rule  that  findings  of  a  trial 
court  will  not  be  set  aside  unless  clearly  against  the  prepon- 
derance of  the  evidence,  we  nevertheless  in  this  case  unani- 
mously reach  the  conclusion  that  the  trial  court  erred  in 
not  finding  that  the  deed  was  in  fact  a  mortgage. and  that  an 
accounting  should  have  been  taken.  Plaintiff  was.  the 
mother  of  defendant's  husband,  John  Evans,  who  died  in 
war  service.  He  had  been  married  before,  and  Mr.  Wilson, 
a  lawyer  residing  at  Mankato,  Minnesota,  and  a  witness  in 
this  case,  had  secured  a  divorce  for  him  from  his  first  wife. 
They  had  lived  upon  a  farm  belonging  to  his  mother  and 
John  had  not  made  a  success  of  farming.  The  result  was 
that  his  mother  had  from  time  to  time  advanced  money  to 
him. aggregating  upwards  of  three  or  four  thousand  dollars. 
ThC;  evidence  is  vague  and  uncertain  as  to  the  amount.  The 
last  time  she  helped  him  was  when  she  signed  a  note  for  him 
for  $400  to  settle  up  his  divorce  suit.  The  marriage  of  John 
to  the  defendant  did  not  seem  to  please  his  mother^  yet  she 

,  ivas-willing  to  help, them  get  started  on  the  land  in  question, 
which  John  had  received  by  devise  from. his  grandfather 
subject  to  a  life  estate  in  John*s  father,  who  was  living  at 
the  time  the  deed  in  question  was  made.  The  farm  is  worth 
about  $16,000.  .  The  deed  was  executed  on. the  11 A  day  of 
September.  191 7,  and  Mr.  Wilson,  the  lawyer  who  drew  it, 

.  testifi.ed  as  to. what  occurred  as  follows: 

-  'Whenthey  came-in  the  office,  John, -in  substance,  said: 
'Do  you  remember  that  $400  note  mother  signed  with  me, 
.and  I  got  the  money  from  your  bank?'  and  I  says,  *ycs.' 
'Well,'  he~says,  'she  has  arranged  tolet  nie  have  more  money 
to  iHiy  Stuff  to  -go  on  the  f  arhl  and  she  w^iifs  me*  to  give 
her  ar  deed  to*  the 'farm,  in  Wisconsin  to  secure  the- money 
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she  loans  me/  and  I  said,  'Well,  why  don't  you  give  her 
a  mortgage?'  Then  she  spoke  up  and  said,  *I  don't  want 
a  mortgage,  I  want  a  deed,  and  whenever  John  pays  me 
back  I  will  deed  the  land  back  to  him.  Jolui  don't  know 
how  much  it  will  be  anyway.  If  he  will  give  me  a  mort- 
gage he  will  have  to  be  giving  other  mortgages.'  John  said, 
*What  I  want  to  know  is  whether,  if  I  give  her  a  deed,  have 
I  a  right  to  get  it  back  whenever  I  pay  her,'  and  I  said  to 
that,  'Yes,  if  you  give  a  deed  to  secure  the  money  you  bor- 
rowed, the  legal  effect  of  it  is  just  the  same  as  a  mortgage.' 
'Well,'  he  says,  'that  is  all  I  want  to  know ;  then  you  make 
your  deed.'  Then  I  said  to  Mrs.  Evans,  'Do  you  want  to 
give  him  a  contract  to  convey  it  back  ?'  She  says,  'No,  John 
can  trust  his  mother.  I  will  give  it  back  to  him  whenever 
he  pays  up.'  John  says,  'Yes,  I  am  not  questioning  my 
mother  about  giving  it  back,  I  know  that  she  will  do  that. 
Further  I  wanted  to  know  from  you  whether  a  deed  is  the 
same  as  a  mortgage  and  whether  I  have  a  right  to  get  it 
back  when  I  pay  up,'  and  then  I  prepared  this  deed.  There 
was  no  money  paid  by  Mrs,  Evans  to  John  at  the  time  in 
my  presence.  I  was  interested  in  the  bank  to  which  I  re- 
ferred, which  was  the  National  Citizens'  Bank  of  which 
I  was  director.  I  handed  the  deed  to  John.  I  don't  know 
whether  he  did  anything  with  it  in  my  office  or  not.  I  later 
had  a  conversation  with  Mrs,  Evans  with  reference  to  the 
transaction  in  the  month  of  January,  1918.  This  conver- 
sation was  at  my  office.  It  had  reference  to  this  deed.  She 
said  she  had  a  letter  from  John ;  John  wanted  to  know  how 
to  fill  out  his  questionnaire  in  reference  to  this  farm,  and 
I  said  to  her,*  'Do  you  still  have  tlie  title?'  and  she  said  'Yes,' 
and  I  said,  'Did  John  ever  pay  you  the  money  you  loaned 
him,  and  for  which  you  got  as  security  the  deed  for  this 
farm?'  Then  she  said  'No.'  Then  I  said,  'You  should 
tell  John  that  he  should  put  down  in  the  questionnaire  that 
he  owns  this  farm  subject  to  the  amount  of  money  that  he 
owes  you.'  I  had  a  further  talk  with  Mrs.  Evans  in  the 
month  of  February,  at  the  end  of  the  month  or  the  first 
of  March,  over  the  telephone.  I  recognized  her  voice,  and 
she  said  to  me,  'Have  those  Germans  been  to  see  you?'  I 
said,  What  do  you  mean  ?'  'Well,'  she  said,  'I  mean  John's 
father-in-law.'  'Yes,'  I  said,  'he  and  John  were  here;'  and 
she  said,  What  did  they  want?'  I  said,  'They  claim  that 
you  say  that  you  would  not  give  them  the  farm  back  now  if 
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John  pays  you  what  he  owes  you.'  'Well/  she  said,  'I  hope 
you  won't  do  anything  for  them.'  I  said  to  her,  'I  cotild 
not  handle  their  case  for  them  if  they  had  one.'  I  said, 
*I  do  not  understand  the  position  you  are  taking,  Mrs.  Evans; 
you  certainly  know  that  this  land  was  deeded  to  you  to 
secure  your  loan  to  John,  but  it  seems,  too,  you  ought  to 
give  the  farm  back  to  John  if  he  pays  up.'  'Well,'  she  says, 
*I  am  better  able  to  take  care  of  that  farm  than  John  is/ 
I  think  she  said  something  about  him  going  to  the  service, 
she  did  not  know  what  would  happen.  I  had  a  later  talk 
with  her^  after  John  had  gone  into  the  service,  with  refer- 
ence to  the  deed,  over  the  telephone,  in  the  month  of  No- 
vember, 1919.  She  called  up  and  she  says,  'I  understand 
you  are  working  against  me.'  I  said,  'No,  Mrs.  Evans,  I 
don't  know  what  you  mean,  I  don't  know  that  I  am  working 
against  you/  She  says,  'Are  you  going  to  be  a  witness  in 
that  case  against  me?'  I  said,  'I  could  not  say  that  I  am  or 
am  not,  but  I  would  naturally  suppose  that  I  would  be/  Then 
I  suggested  to  her  again,  *I  can't  understand  why  you  won't 
give  up  that  farm  if  you  get  your  money;  you  certainly 
know  the  way  in  which  it  was  deeded  to  you.'  'Well,'  she 
says,  'if  John  would  come  back  I  would  just  as  soon  turn 
it  over  to  him ;  but,'  she  says,  'I  am  not  going  to  give  it  to 
this  woman/  When  she  referred  to  Germans  I  knew  she 
referred  to  John's  wife's  people/' 

Cross-examination:  "I  practiced  law  twenty-three  or  four 
years.  I  am  now  in  the  Minnesota  State  Bank  Building. 
Mr.  Laurisch  is  in  the  National  Citizens'  State  Bank  Build- 
ing across  the  street.  Mr.  Laurisch  and  I  are  not  greater 
personal  friends  than  othei*  lawyers  in  the  city  of  Mankato. 
I  have  been  against  him  in  about  as  many  cases  as  I  have 
been  associated  with  him.  When  John  came  to  my  office 
about  this  case  I  told  him  I  could  not  take  his  case.  He 
did  not  tell  me  that  his  wife  did  not  want  him  to  go  into 
the  army.  He  did  not  come  to  have  me  assist  him  to  get 
out  of  the  army.  I  did  not  tell  him  to  go  to  Mr.  Laurisch 
or  that  I  would  be  a  better  witness  than  lawyer.  I  re- 
member what  I  told  Mrs,  Evans  on  the  first  hearing.  My 
stenographer,  Ethel  Skuse,  was  not  in  the  room  when  the 
deed  was  made,  until  the  deed  was  prepared.  She  then 
took  the  acknowledgment.  She  prepared  the  deed  on  the 
machine  and  I  sat  there  and  told  her  what  to  write  in.  I 
told  her  to  put  in  as  consideration  one  dollar  and  other 
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valuable  consideration.  I  knew  that  John  was  owing  his 
mother  $400  upon  a  note  which  was  not  yet  due.  It  was  a 
note  that  was  given  to  pay  alimony,  at  the  bank  of  which 
I  am  a  director.  I  knew  what  the  terms  of  the  deed  were, 
and  I  did  not  take  John's  case  because  I  felt  that  in  all 
probability  I  would  have  to  be  a  witness.  I  felt  in  fairness 
and  justice  to  all  the  parties  to  the  transaction  that  I  should 
be  a  witness.  I  did  not  mention  Mr.  Laurisch's  name  to 
him.  He  suggested  Mr.  Laurisch  when  he  could  not  get 
me.  His  wife  was  not  with  him,  his  father-in-law  was. 
I  did  not  actually  know  last  November  whether  I  would 
be  a  witness  or  not.  I  naturally  expected  to  be.  I  was 
never  advised  that  this  case  would  be  tried  at  New  Ulm  in 
1919  and  never  heard  anything  about  it  I  first  learned  that 
I  would  be  a  witness  in  this  case  about  ten  days  .ago.  I 
was  asked  to  come  here.  Mrs.  Evans  had  a  telephone  con- 
versation with  me  in  March,  1918.  When  John  came  first 
to  me  I  did  not  remember  that  she  told  me  that  Mr.  Laurisch 
had  told  John  that  if  he  owned  the  farm  he  now  lives  on 
he  did  not  have  to  go  to  war.  That  was  the  time  she  asked 
if  the  Germans  had  been  to  see  me.  The  only  Germans 
was  his  father-in-law.  John  was  not  a  German.  I  told 
her  that  I — as  I  did  at  other  times — ^that  I  expected  to  be  a 
witness.  I  told  her  that  so  far  as  starting  proceedings, 
I  would  not  have  anything  to  do  with  it — that  I  expected 
to  be  a  witness.  John  never  asked  me  if  he  could  not  give 
his  farm  to  his  mother.  I  understood  that  the  personal 
property  was  used  up  to  pay  his  debts.  I  knew  his  mother 
had  helped  him.  I  think  I  have  made  a  warranty  deed  for 
property  intended  to  be  a  mortgage  without  a  contract  to 
reconvey,  during  my  career  as  a  lawyer.  One  instance  was 
Mr.  M.  E.  Babcock.  There  was  a  contract  to  reconvev 
about  seven  or  eight  years  ago.  John  asked  me  if  he  could 
get  it  back  if  he  paid.  The  statement  was  made  that  Mrs, 
Evans  was  loaning  more  money  that  day.  Outside  of  that 
I  did  not  know  of  any  money  that  was  owing.  I  did  not 
put  in  the  amount  of  money  in  the  deed  there  was  already 
due  and  owing  from  John  to  his  mother,  as  I  did  not  under- 
stand they  were  deeding  then,  as  she  was  going  to  loan  him 
more  money  that  day,  so  I  did  not  think  it  necessary  to  make 
any  such  statement.  I  did  not  know  that  it  purported  to 
be  a  gift.  I  have  plenty  to  do  as  a  lawyer.  I  have  had 
other  instances  of  this  kind.     I  don't  know  now  for  sure 
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as  I  can  name  them.  At  the  time  of  the  divorce  John  made 
no  claim  one  way  or  another  of  owning  this  property.  He 
was  obtaining  a  divorce  from  his  first  wife  and  $400  was 
borrowed  at  the  Citizens'  National  Bank,  and  his  mother 
signed  with  him,  in  January,  1917.  I  think  the  note  may 
become  due  the  last  days  of  July.  Plaintiff's  Exhibit  2  is 
not  the  note.  It  might  be  a  renewal.  I  executed  that  mort- 
gage or  drew  that  deed  September  llth.  She  gave  another 
note  on  the  same  day  that  deed  was  given,  for  $560.  That 
note  has  been  paid,  by  Mrs.  Evans  about  April  15th,  as  I 
understand,  and  I  know  it  through  the  records  in  the  bank. 
I  have  seen  the  note  there  and  that  it  was  paid,  but  the 
record  nowhere  shows  who  paid  it.  That  $400  note  which 
you  have  was  for  the  debt  for  the  note  prior  to  that.  I  pre- 
sume this  is  a  renewal  of  it.  I  do  not  remember  of  John 
having  any  other  notes  at  the  bank.  There  was  a  $1,000 
note,  but  my  recollection  is  that  Mrs.  Evans  signed  that 
alone," 

Redirect  examination:  *T  was  judge  of  probate  in  our 
court  in  1898;  from  1900  to  1906  I  was  prosecuting  at- 
torney. During  the  war  I  was  connected  with  the  Food 
Administration  in  Blue  Earth  county  as  the  official  food 
administrator  in  our  county.  I  was  a  director  in  the  Minne- 
sota Commission  of  Public  Safety  and  president  of  the  Blue 
Earth  County  Safety  Association,  and  director  and  repre- 
sentative of  the  War  Industries  Board.  I  knew  the  husband 
of  Jane  A.  Evans  in  his  lifetime." 

Recross  examination:  "I  came  here  to  testify  because  I 
was  asked  to  come.  I  was  not  subpoenaed.  I  live  in  another 
state.  Nobody  is  running  my  business  while  I  am  away. 
I  thought  it  was  my  duty  to  come." 


We  have  set  out  the  evidence  of  Mr.  Wilson  almost  in 
full  because  his  testimony  is  the  turning  point  of  the  case  and 
was  evidently  so  considered  by  the  trial  court,  for  he  says  in 
his  written  opinion: 

**The  circumstances  disclosed  by  the  evidence,  independent 
of  the  testimony  of  S.  B.  Wilson,  relied  upon  by  the  defend- 
ant in  support  of  her  allegations,  when  considered  in  their 
most  favorable  light  are  no  more  persuasive  than  are  those 
which  point  to  the  deed  as  expressing  the  real  intent  of  the 
parties." 
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^He  then  goes  on  to  state  why  the  testimony  of  Mr.  Wilson 
does  not  satisfy  the  rule  as  to  the  character  of  evidence 
necessary  to  reform  a  deed.    He  says : 

"The  testimony  of  Mr.  Wilson  does  not  convince  me  that 
this  deed  ought  to  be  transformed  into  a  mortgage.  He  is 
a  lawyer  with  a  large  practice.  The  rule  of  law  herein 
stated  as  to  the  nature  and  weight  of  the  evidence  is  as  old 
as  the  practice  of  the  courts  of  equity  in  reforming  written 
instruments  on  the  ground  of  mistake.  Mr.  Wilson  was 
without  doubt  familiar  wfth  this  rule  of  law  and  was  aware 
of  the  difficulties  likely  to  be  encountered  if  an  appeal  had 
to  be  made  to  the  courts  to  correct  the  instrumeti^t.  His 
plain  duty  required  that  he  draft  the  instrument  so  as  to 
contain  the  entire  agreement  of  the  parties.  There,  is  no 
claim  that  a  defeasance  clause  was  inadvertently  omitted; 
on  the  contrary  it  appears  that  it  was  done  intentionally. 
It  seems  incredible. that  a  lawyer  with  the  experience  of 
Mr.  Wilson  would  have  deliberately  drafted  and  placed  his 
name  as  subscribing  witness  to  a  deed,  absolute  in  form,  if 
the  parties  had  told  him  that  they  merely  desired  something 
drawn  that  would  make  the  land  security  for  a  loan.  The 
evidence  is  not  .sufficient,  in  my  opinion,  to  warrant  the  ref- 
ormation of  the  deed.'' 

-  It  .will  thus.  be. seen  that  the  trial  judge  was.  influenced 
-largely  in  reaching  the  result  he  did  fey  what  he.  regarded 
as  an  incredible,  if. not  wholly :tiuprpfessional,, act  on  the 
part,  of  Mr. .  Wilson,  to  draw  a  deed,  absolute  that  was  In- 
tended as  a  mortgage.  That  such  acts  are  occasionally  done 
by  reputable  Iawyer3,  the  .exp<erience  .?i,nd  observation  ^f 
every  Justice  of  this  court  affirms.  Mr.  Wilson  explained 
fully  the  legaj  effect  of  their  acts  and  suggested  that  the 
plaintiff  should  give  a.  written  .contract  to.  rcconyey.  She 
said- the. son  could  trust  Jier  and  he  said  he  could.  ..What 
further  was  there,  to  do  than  to. allow  the  parties  to. have 
such  a  ^writing  as  they  both  agreed  upon  after  its  true  effect 
was  fully  and  coxrectly  explained  to  them?  There  was  a 
good  reason  why.  plaintiff  wanted ,  a.  deed,  instead  of ,  a 
toortgage...  Her  son  ..bad  not  showii,  himself  to.  be  either,  a 


t. 
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good  business  man  or  a  good  farmer.  The  mother  knew 
that,  and  so  she  said  when  Mr.  Wilson  suggested  that  a 
mortgage  be  given,  "I  don't  want  a  mortgage,  I  want  a 
deed ;  ...  if  he  will  give  me  a  mortgage  he  will  have  to  be 
giving  other  mortgages."  She  wanted  to  put  it  out  of  her 
son's  power  to  incumber  the  land  to  others,  and  this  could  be 
don6  by  his  deeding  it  to  her.  That  she  was  then  sincere  in 
intending  to  reconvey  when  she  was  repaid,  or  at  least  when 

.  she  thought  it  was  safe  and  prudent  to  re-invest  him  with 
th^  title,  may  be  admitted.  Subsequent  events  no  doubt 
changed  her  mind — especially  the  death  of  her  son  and  the 
consequent  passing  of  the  title  not  only  to  strangers  in 
blood  but  to  one  she  disliked.  It  is  therefore  because  we  are 
satisfied  that  the  trial  court  applied  a  wrong  test  to  the 
testimony  of  Mr.  Wilson — ^looking  upon  the  acts  testified 
to  by  him  as  so  unusual  as  to  be  practically  incredible — that 
we  the  riiore  readily  set  aside  his  findings.  To  us  the  testi- 
mony of .  Mr.  Wilson  rings  true.  An  old,  experienced 
lawyer,  who,  as  the  evidence  shows,  for  nearly  a  quarter  of 
a  century  has  enjoyed  the  confidence  of  the  people  in  the 
community  in  which  he  has  lived,  evidenced  by  the  numer- 
ous offices  of  trust  that  he  has  held,  and  who  has  no  interest 
in  the  result  of  the  case,  but  who  came  to  testify  because, 
as  he  truly  said,  he  regarded  it  as  a  matter  of  duty,  would 

"  ftbt  be  likely  to  perjure  himself.  And  what  reputable  lawyer 
Would  not  test!  fv  under  the  same  or  similar  circumstancies  ? 

;  Cotisideriiig  th<;.contents  and  character  of  the  evidence  given 
by  him,. he  could  not  be  mistaken  through  forgetfulness. 
ijis  testimony  is  either  true  or  false.  We  think  it  true 
We  arf ivie  at  this  conclusion  both  f rorii  the  intrinsic  charac- 
iHT ,  of  the  teStimotiy  and  its  consistency  with  what  was 
probable  under  the  circumstances.  Here  was  a  young  man, 
a:  farmer,, just  rnarried,  >vho  had  received  from  his  gfa-nd- 

*  father  land  worth  about  $16,000  ■  His  mother  was  well-to- 
do.  She, had.  advanced  him  considerable  sums  of  money. 
She  wal  going  to  advance  him  more.  He  was  not  very 
thrifty  and  she  feared  he  would  incumber  the  land  if  he  held 


11]  JANUARY  TERM,  1921.'    ^  149 

Evans  v.  Evans,  173  Wis.  141. 

the  title.  The  son,  upon  being  told  that  his  mother  could 
hold  the  title  as  security,  consented  to  passing  it  to  her.  He 
said  he  could  trust  her.  They  did  npt  know  how  much  she 
would  eventually  have  to  loan  him.  But  whatever  it  might 
amount  to,  she  held  the  deed  as  security  for  it.  That  he 
should  at  the  threshold  of  life,  with  a  wife  to  support,  ab- 
solutely give  to  his  mother,  who  did  not  need  it,  all  the 
property  he  owned,  even  if  he  had  received  upwards  of 
$6,000  from  her,  seems  incredible.  It  would  still  constitute 
a  gift  of  some  eight  or  ten  thousand  dollars.  Sons  are 
not  and  ought  not  to  be  so  generous  to  their  mother — 
especially  just  after  marriage^ . . . 

In  view  of  the  convincing  and  specific  proof  produced  by 
the  defendant.it  was  incumbent  upon  plaintiflF  to  show  just 
what  the  consideration  of  the  deed  was.  This  she  fails  to 
do.  Her  evidence  is  vague  and  evasive.  She  stands  upon 
th€  deed,  but  gives  no  satisfactory  reason  why  a  court  of 
Equity  should  permit  her  to  stand  there.  It  is  true  that  the 
son  in  his  war  questionnaire  said  that  he  had  deeded  the  land 
to  his  mother^  and  another  witness  testified  .that  he:  said  the 
same  thing  to  him;  And  so  he  had ;  but  the  ct)iiditiofii9  under 
which  thie  deed  was  given  were  not  stated. .  Later  he  sought 
to  correct  the  questionnaire  by  showing  such.qoi^ditiQgs.  On 
the  other  hand;  there  is^the  testimony  of  quite;  a  number  of 
witne^sies. that  pfairitiflf  had  admitted  at  Various  times  before 
Jhc.$uit.  was  l>egim  that. s^^  title  as^ security  only. 

:Bmt  ev®i  if:we  a^ume,;as  the  trial  court:  did,. that: the  evi- 
'  denfce,  "aside  from"  Mr.  Wilson's  testimony;  iS  •  as  "persuasive 
for  one.  party,  .as  ..the  ntheE,  \we  think  that:  his 'tQsl^niony 
ttnqi«»tionabIy::disdo8es /where  the  truth;  lieftaad  should 
ocrfde 'flle'6ar'i§e'."--  " •^-•- -■  •  -^  '' '•  ■■  '■  •' '••'  ■".'-' ■■•^ ' ■■■' 

By  the  Coutt^^ynigrnent  reversed,  a[nd.'cw50  reitianded 
with  directions  to  declare  the  deed  a  mortgage,  and  to  take 
anr  accounting  zs  prayed  for: by  the  defendant.': :  .:,.-=;  *:  A 


13ifc respoiWdit  TOOvcd  f or  a^fcheari^g:  •  -v^:  -^r  •■.-^i'T 
In  support  of  the  motion  there  was  a  brief  by  Brassard  & 
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Zeidler  of  Columbus,  attorneys  for  the  respondent,  and 
Regan  &  Grogan  of  Mankato,  Minnesota,  of  counsel. 

In  opposition  thereto  there  was  a  brief  by  Healy  &  Healy 
of  Beaver  Dam  and  C.  /.  Laurisch  of  Mankato,  Minnesota, 
attorneys  for  the  appellant. 

The  motion  was  denied,  with  $25  costs,  on  January  11, 
1921. 


Florsheim  and  others.  Respondents,  vs.  Reinberger, 

Appellant. 

October  21,  ig20^J<inuary  ii;  igai. 

Statute  of  frauds:  Reformation  of  deeds:  Mutual  understandings 
intentionally  omitted  from  deed:  Restrictive  easements:  En- 
forcement :  Equitable  estoppel :  Way  of  necessity :  Right  of 
owner  of  fee  to  maintain  gates. 

1.  A  legal  restriction  on  the  use  of  lands  conveyed  must  be  in 

,  writing  under  sec.  2302,  Stats.,  and  a  deed  cannot  be  reformed 
to  include  a  mutual  understanding-  which  was  not  to  be  in- 
serted in  the  deed. 

2.  While  courts  of  equity  will,  under  some  circumstances,  imply 

diXid  recognize  restrictive  equitable  easements  not  recognized 
by  courts  of  law  in  order  to  protect  parties  in  the  use  of  their 
property,  and  while  such  easements  usually  arise  out  of  writ- 
ten covenants,  yet  this  is  not  eissential.  r  \ 

3.  An  agreement-restricting  the  use  of  property  which -was- not 
.    .  .inserted  in,  the  deed  will  not.be  enforced  a§  creating  an  equi- 
table easement  where  there  are  no  rights  arising  ffotii  acts  or 
conditions  long  enjoyed  and  where  the  parties  have  made  ho 
improvements  in  reliance  thereon  tior  acted  on  a -scheme  npf 

.   improvement  of  adjacent,  property  such  ..as  to  arouse... the 
court's  equitable  power  by  way  of  estoppel. 

4.  Where  the  record  sustains  a  finding  that  a  certain  roadway  is 
;  a  private  way  over  which  dcfenctent  has  only  an  .easement  by 

necessity,  the  defendant  will  be  enjoined  from  removing,  .dc- 
,     .  stroying,  leaving  open,  or  otherwise  rendering,  useless,  ^tes 
reasonably  maintained  thereon  by- plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.    Reversed. 

This  action  was  brought  to- reiorm  a  deed  <)fv:real/ estate 
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purchased  by  defendant  from  plaintiff  Florsheim  and  to  per- 
manently enjoin  the  defendant  from  using  said  real  estate  for 
other  than  private  residential  purposes.  Plaintiff  Florsfteim 
claims  that  at  the  time  of  the  sale  of  the  real  estate  in  ques- 
tion he  and  the  defendant  orally  agreed  that  the  real  estate 
should  be  used  for  private  purposes  only,  and  that  defendant 
would  conform  to  and  abide  by  a  general  scheme  and  plan 
of  the  plaintiffs  to  establish  on  their  properties  a  "colony  of 
friends,"  in  which  no  summer  resort  was  to  be  operated. 
The  plaintiffs  also  seek  to  enjoin  defendant  from  using  a 
private  road  of  plaintiff  Florsheim  other  than  as  an  ease- 
ment by  necessity,  and  to  restrain  him,  his  agents  and  serv- 
ants, from  removing,  destroying,  leaving  open,  or  otherwise 
rendering  useless,  gates  across  this  road. 

The  case  was  tried  before  the  court.  Judgment  was 
entered  permanently  enjoining  the  use  of  defendant's  prop- 
erty for  other  than  private  residential  purposes,  and  enjoin- 
ing and  restraining  defendant  from  removing,  destroying, 
leaving  open,  or  otherwise  rendering  useless,  gates  main- 
tained by  plaintiff  Florsheim  on  this  private  road.  This  is 
an  appeal  from  such  judgment. 

E.  D,  Minahan  of  Rhinelander,  for  the  appellant. 

A.  /.  O'Melia  of  Rhinelander,  attorney,  and  Carl  B.  Rix 
of  Milwaukee,  of  counsel,  for  the  respondents. 

The  following  opinion  was  filed  November  16,  1920: 

SiEBECKER,  C.  J.  The  court  found  "that  on  September 
6,  1917,  the  plaintiff  Florsheim  purchased  the  property  now 
owned  by  defendant,  commonly  knowir  as  the  Darrow 
property,  for  the  purpose  of  removing  and  getting  rid  of 
the  public  resort  then  being  operated  thereon  and  to  bring 
the  property  within  the  scope  and  extent  of  the  plan  and 
scheme  of  the  plaintiffs  in  the  use  of  such  property,  and  the 
said  Florsheim  was  urged  and  requested  by  the  other  plaint- 
iffs to  make  such  purchase  aforesaid;"  that  such  Darrow 
prop^^  was  thus  made  a  part  of  this  general  plan  and 
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scheme  so  mutually  undertaken  by  plaintiffs;  that  the  de- 
fendant was  fully  apprised  of  this  arrangement  and  plan 
between  plaintiffs;  that  F/c^r^A^fw  purchased  the  Darrow 
property  for  the  purpose  of  having  its  use  as  a  public  resort 
changed  to  the  use  of  residential  property  only  and  to  make 
it  a  part  of  a  scheme  and  plan  of  a  "colony  of  friends"  along 
the  lake  shore,  upon  which  all  the  property  of  plaintiffs 
abutted;  that  defendant,  when  he  purchased  the  Darrow 
property  thereafter  from  Florsheim,  orally  agreed  to  abide 
by  this  plan  and  scheme  of  these  adjoining  property  owners 
and  agreed  not  to  use  the  Darrow  property  for  the  purposes 
of  a  public  resort  and  to  devote  it  exclusively  to  private 
residential  purposes  and  farming. 

It  appears  that  defendant,  during  the  summer  season  of 
1918,  used  the  Darrow  property  he  had  so  acquired  for 
public  resort  purposes,  contrary  to  such  oral  agreement 
entered  into  between  him  and  Florsheim  when  it  was  deeded 
to  him  by  Florsheim  for  a  valuable  consideration.  The  deed 
contains  no  covenants  restricting  the  uses  to  which  the 
property  so  conveyed  is  to  be  devoted,  nor  is  there  any 
reference  to  a  plan  or  scheme  that  he  and  the  plaintiffs  were 
to  use  their  properties  for  residential  and  farming  purposes. 
The  trial  court  correctly  held  that  the  facts  do  not  justify  a 
reformation  of  the  deed  conveying  the  Darrow  property  to 
defendant,  Reinberger,  by  inserting  a  covenant  restricting  its 
use  in  conformity  to  the  plan  and  scheme  of  devoting  this 
and  plaintiffs'  property  to  residential  and  farm  purposes. 
It  is  clearly  shown  there  was  no  understanding  between-. 
Florsheim  and  Reinberger  that  any  restrictive  covenant  was 
tp  be  inserted  in  th^  deed.  On  the  contrary  it  appears  that  by 
a  mutual  understanding  a  restrictive  covenant  was  not  to  be 
inserted  in  the  deed.  As  a  naked  oral  agreement  it  cannot  be 
relied  upon  -in  an  action  of  law  because  of  its  failure  to 
conform  with  the  requirements  of  sec.  2302,  Stats.,  provid- 
ing: 

"No  estate  or  interest  in  latids,  other  than  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over 
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or  cofi^reming  lands  or  in  any  manner  relating  thereto  shall 
be  created,  granted,  assigned,  surrendered  or  declared  unless 
by  iact  or  operation  of  law  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering  or  declaring  the  same  or  by  his  lawful 
agent  thereunto  authorized  by  writing." 

By  the  deed  Florsheim  parted  with  and  conveyed  to 
defendant  all  "the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever"  which  he  had  in  the  property  in  law 
and  equity.  No  rights  in  and  to  real  property,  nor  trust  or 
powers  over  the  same,  can  be  granted  by  parol.  Rice  v. 
Roberts,  24  Wis.  461 ;  Clute  v.  Carr,  20  Wis.  531 ;  Duinneen 
r.  Rich,  22  Wis.  550;  Brandcis  v.  Neustadtl,  13  Wis.  142. 

The  court  granted  plaintiffs  relief  upon  the  grounds  that 
the  oral  agreement  among  plaintiffs  and  the  parol  agreement 
between  Florsheim  and  defendant  to  the  effect  that  they  all 
would  devote  their  lake-shore  property  to  residential  and 
farm  purposes,  thus  establishing  a  general  plan  and  scheme 
for  a  friendly  neighlx)rhood  of  homes,  and  excluding  the 
annoyances  of  a  public  resort  adjacent  thereto,  created  an 
equitable  easement  or  servitude  respecting  these  properties, 
and  that  equity  would  enforce  this  plan  and  scheme  as  a 
mutual  right  between  these  owners,  upon  the  principles  of 
estoppel.  Among  the  cases  relied  on  as  authority  to  sustain 
this  ruling  are  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105 ; 
Lezvis  V.  Gollner,  129  N.  Y.  227,  29  N.  E.  81 ;  Hall  v. 
Solomon,  61  Conn.  476,  23  Atl.  876;  Doran  v,  Graham,  195 
111.  App.  65;  Allen  v.  Detroit,  167  Mich.  464,  133  N.  W. 
317. 

From  an  examination  of  the  foregoing  cases  and  others 
cited  to  our  attention  it  appears  that  courts  of  equity  under 
some  circumstances  will  imply  and  recognize  an  easement 
which  is  not  recognized  as  such  in  courts  of  law.  They  are 
brought  into  existence  under  circumstances  requiring  their 
enforcement  to  protect  parties  in  the  use  of  their  property. 

"Their  most  prominent  and  frequent  illustration  is  pre- 
sented by  the  owner  of  a  tract  of  land  selling  it  off  in  separate 
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lots  or  parcels  to  different  purchasers  and  inserting  in  the 
deeds,  or  otherwise  imposing  upon  the  vendees,  stipulations 
as  to  the  kinds  of  buildings  which  may  be  erected  upon  the 
property,  or  the  trades  or  sorts  of  business  which  may  be 
there  carried  on,  or  the  uses  in  other  respects  to  which  it 
may  be  put."    1  Reeves,  Real  Prop.  §  148. 

It  is  declared  that  by  reason  of  their  character  these  ease- 
ments are  treated  as  negative  equitable  easements.  They 
rest  on  mutual  rights  between  landowners,  and  usually  arise 
through  the  imposition  of  a  general  scheme  or  plan  referred 
to,  imposed  by  a  common  grantor  or  mutual  grantors  in  the 
development  and  improvement  of  tracts  of  land.  Though 
such  easements  usually  arise  out  of  written  covenants,  yet 
this  is  not  an  essential.  Courts  have  enforced  them  when 
they  rested  in  parol,  as  in  the  Tallmadge  and  other  cases, 
where  the  owner  of  a  tract  of  land  had  planned  to  erect 
houses  according  to  a  scheme  which  he  exhibited  to  pur- 
chasers, assuring  them  they  were  to  be  erected  and  used  as 
represented.  Purchasers  with  notice  thereof  were  held 
bound  by  such  plan  though  not  so  specified  in  their  deeds. 
In  the  case  of  Allen  v,  Detroit,  167  Mich.  464,  133  N.  W. 
317,  and  other  cases  relied  on  by  the  respondents,  this 
equitable  doctrine  was  applied  under  the  varying  facts  and 
circumstances  involved.  These  adjudications  deal  with 
cases  where  the  right  arose  out  of  acts  and  conditions  which 
had  been  enjoyed  and  existed  for  long  periods  of  time  and 
where  the  parties  had  improved  their  property  in  reliance 
thereon,  and  where  the  servitude  was  of  a  character  showing 
that  the  owners  had  in  fact  acquiesced  and  acted  on  the 
scheme  in  improving  property  for  its  permanent  enjoyment. 
The  instant  case  lacks  in  all  these  features.  There  is 
nothing  in  the  evidence  to  indicate  that  the  parties  intended 
to  effect  a  change  in  the  improvement  of  properties  in  reli- 
ance on  this  scheme  or  subject  them  to  uses  other  than  those 
enjoyed  by  the  owners  theretofore,  aside  from  the  fact  that 
they  purposed  that  the  public  use  of  the  Darrow  property 
was  to  be  changed  to  a  residential  and  farm  purpose.    The 
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evidence  wholly  fails  to  indicate  anything  in  reference  to 
the  continuity  or  permanency  of  this  so-called  "colony  of 
friends.*'  This  alleged  right  rests  upon  a  mere  parol 
arrangement  for  carrying  it  out.  Obviously  either  of  the 
parties  could  readily  render  it  ineffectual  by  transferring  his 
property  to  a  third  party  without  knowledge  of  such  plan 
and  thus  terminate  it  as  to  all  the  other  parties.  This  feature 
of  the  right  thus  asserted  takes  from  it  the  character  of 
permanency  and  impairs  it  as  a  valuable  adjunct  to  the 
different  properties  of  the  plaintiffs.  The  whole  scheme 
seems  to  have  been  conceived  for  the  individual  pleasure  and 
benefit  of  the  present  occupants  and  fails  to  show  that  the 
parties  had  an  intent  that  the  restriction  should  become 
appurtenant  to  the  property.  These  characteristics  of  the 
right  as  asserted  by  plaintiffs  show  it  is  not  within  the  rule 
of  the  cases  relied  on  to  arouse  the  equitable  power  of  the 
court  by  way  of  estoppel  for  its  enforcement,  and  cannot  be 
recognized  to  nullify  the  defendant's  right  to  stand  upon  his 
deed  and  enjoy  and  use  his  property  free  from  the  burdens 
thus  sought  to  be  imposed  on  it  by  a  parol  agreement  made 
contemporaneously  with  the  conveyance  of  the  property  to 
him  by  an  absolute  deed  in  fee  simple.  Such  a  deed  is  a 
solemn  instrument  intended  to  recite  definitely  and  fully  any 
condition  that  attaches  to  the  right,  title,  and  interest  in  the 
land,;  and  cannot  be  restricted  in  equity  upon  the  facts  and 
circumstances  resting  in  parol  as  shown  in  this  case. 
The  court  found: 

"There  seems  to  be  no  doubt  that  the  road  extending  from 
defendant's  property  eastward  to  where  it  unites  with  the 
public  highway  is  a  private  way  over  which  the  plaintiff 
Florsheim  has  some  dominion  and  across  which  he  has  a 
right  to  maintain  reasonable  gates.  The  defendant  should 
be  restrained  from  interfering  with  such  reasonable  main- 
tenance of  gates." 

An  examination  of  the  record  satisfies  us  that  this  finding 
is  sustained  by  the  evidence  and  that  the  part  of  the  judg- 
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rpent  d^cl^ring  said  defendant  and  all  other  persons  claini- 
ing  pr  holding  under,  him  to  be  restrained  from  using  such 
private  way  other  than  as  an  easement  by  necessity  for  the. 
use  of  defendant's  property,  and  to  "be  enjoined  and  re- 
strained from  removing,  destroying,  leaving  open,  or  other- 
wise rendering  useless,  gates  reasonably  maintained  by  the 
plaintiff  Florsheim  on  said  private  way  running  over  and 
across  his  property  through  said  lots  7  and  8  in  an  east  and 
west  direction,"  is  proper  ^nd  should  be  awarded,  but  that 
the  other  parts  of  the  judgment  are  not  justified  by  -the 
record.  The  judgment  must  therefore  be  reversed^  and  the. 
cause  remanded  to  award  judgment  respecting  the  use  of 
gates  on  the  private  way  as  heretofore  indicated. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  award  judgment  as  indicated  in  this 
opinion. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
January  11,  1921. 


Dieck,  Respondent,  vs.  Oconto  Company,  Appellant. 

November  i6,  1020 — January  11,  ip2i. 

Logs  and  logging:  Construction  of  contract i  Proof  of  custom:  As 
to  sorting  logs:  As  to  furnishing  cars:  Time  of  custom: 
Special  presumption:  Verdict:  Method  of  computation  not 
manifest:  Accord  and  satisfaction:  Question  for  jury. 

1.  In  a  contract  to  cut,  log,  and  deliver  timber  on  cars  as  directed 

by  the  owner,  the  provision  relative  to  direction  by  the  owner 
authorized  him  to  direct  details  with  reference  to  the  pros- 
ecution of  the  work,  but  did  not  authorize  him  to  require 
the  sorting  of  the  timber,  which  work  was  reasonably  worth 
several  thousand  dollars. 

2.  Custom  cannot  be  proved  to  modify  or  contradict  the  terms  of  a 

written  agreement  (Clarke  v.  Maisch,  171  Wis.  225,  fol- 
lowed) ;  but  where  the  terms  of  the  contract  were  ambiguous, 
evidence  as  to  custom  or  usage  was  admissible  in  order,  to 
determine  whether  the  logger  was  required  to  sort  logs,  where 
it  was  not  expressly  stated  in  the  contract. 
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3.  In  an  action  to  recover  the  value  of  extra  services  rendered  in 

connection  with  the  contract,  where  there  was  no  express 
provision  as  to  sorting  the  logs  and  the  evidence  showed  a 
custom  that  such  work  was  not  required  unless  specified,  it 
was  proper  to  stibniit  to  the  jury  the  question  whether  the 
contract  required  plaintiff  to  sort  the  logs. 

4.  To  render  evidence  of  a  custom  admissible  to  aid  in  construing 

an  ambiguous  contract  it  must  be  shown  that  the  custom  ex- 
isted  prior  to  the  making  of  the  contract ;  and  a  custom , 
originating  subsequent  thereto  cannot  be  considered  in  con^, 
struing  it. 

5.  Error  in  admitting  proof  of  a  custom  in  the  logging  industry 

in  the  year  subsequent  to  the  execution  of  the  contract  does 
not  require  a  reversal,  since  the  court  can  indulge  the  special 
presumption  that  the  custom  was  not  of  recent  origin  but  was 
coincident  with  the  growth  of  the  industry,  in  which  similar 
contracts -were  common. 

6.  A  logging/contract  requiring  the  contractor  to  deliver  on  cars, 

without  specifying  who  should  furnish  the  cars,  is  so  ambigu- 
ous as  to  render  admissible  evidence  of  a  custom  of  the  owner 
of  the  logs  to  furnish  them,  though  in  the  absence  of  evidence 
of  such  custom  the  contract  will  be  construed  to  require  the 
contractor  to  furnish  the  cars.  John  O'Brien  L,  Co.  v.  Wilk- 
inson, 117  Wis.  468,  distinguished. 

7.  Where  the  evidence  showed  that  the  contractor  did  not  sort  all 

of  the  logs  cut,  a  finding  by  the  jury  as  to  the  quantity  he  did 
sort,  which  was  apparently  an  honest  endeavor  by  them  to  de- 
termine a  question  peculiarly  for  their  consideration,  will 
not  be  disturbed  on  appeal,  though  the  method  by  which  they 
arrived  at  their  verdict  was  not  manifest. 

8.  Where  defendant's  testimony  strongly  tended  to  show  a  com- 

plete settleiment  and  an  accord  and  satisfaction  between  the 
parties,  but  the  plaintiff  denied  that  the  settlement  included 
the  items  in  controversy,  the  question  whether  these  items 
were  settled  was  clearly  a  jury  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  W.  B.  Quinlan,  Circuit  Judge.    Reversed, 

The  defendant  owns  and  operates  a  sawmill  and  wholesale 
lumber  yard  at  Oconto,  Wisconsin,  and  is  the  owner  of  a 
large  quantity  of  standing  timber  in  Oconto  and  Forest 
counties.  Its  mill  at  Oconto  is  supplied  largely  from  this 
timber,  some  of  which  is  cut  and  logged  by  the  defendant 
itself,  while  other  parts  of  it  are  logged  under  contract  with 
third  parties,  which  are  known  as  jobbing  contracts. 
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On  September  9,  1912,  the  Oconto  Company,  the  defend- 
ant, entered  into  one  of  these  contracts  with  Glynn  &  Bryce. 
a  copartoership  composed  of  George  Glynn  and  and^  John 
Bryce.  The  contract  was  in  writing  and,  so  far  as  material 
here,  provided  that 

"for  and  in  consideration  of  the  payments  hereinafter  to 
be  made  by  parties  of  the  first  part,  the  parties  of  the  second 
part  agree  to  cut,  log,  and  deliver  on  cars  all  of  the  timber, 
cedar,  and  hard  wood,  ties,  posts,  poles,  pulp  wood,  and 
bark  on  the  following  lands,  as  directed  by  the  party  of 
the  first  part.  [Here  follows  a  description  of  the  land  and 
a  schedule  of  the  prices  to  be  paid.]  Each  logging  year 
shall  commence  on  September  Ist  and  shall  terminate  the 
following  May  1st,  unless  otherwise  directed  by  the  party 
of  the  first  part.  Parties,  of  the  second  part  agree  to  cut 
and  remove  timber  and  products  from  sections  or  parts  of 
sections  located  in  above  described  towns  and  ranges  as 
directed  by  party  of  first  part,  and  to  log  and  deliver  on 
•  cars  not  less  than  four  million  feet  nor  more  than  five  million 
feet  during  each  logging  season." 

Glynn  &  Bryce  logged  under  this  contract  during  the 
season  of  1912  and  1913.  The  contract  was  assigned  by 
Glynn  &  Bryce  to  Herman  Dieck,  the  plaintiff,  September 
12,  1913,  with  the  consent  and  approval  of  the  defendant. 
Dieck  started  logging  under  the  terms  of  the  contract  in  the 
fall  of  1913  and  operated  thereunder  during  four  successive 
logging  seasons,  completing  the  contract  during  the  logging 
season  of  1916  and  1917.  Settlements  were  made  between 
the  parties  at  the  end  of  each  logging  season,  by  which  Dieck 
was  paid  in  full  for  all  timber  logged  and  placed  on  cars,  at 
the  schedule  of  prices  provided  for  in  the  contract. 

This  action  was  brought  by  Dieck  to  recover  for  extra 
services  rendered  by  him  in  sorting  the  logs,  which  he  claims 
he  was  not  required  to  do  by  the  terms  of  the  contract,  and 
for  extra  labor  which  he  was  obliged  to  perform  in  decking 
the  logs  at  the  landing  (railway  track)  because  of  the 
failure  of  the  defendant  to  furnish  cars  in  sufficient  numbers 
to  enable  him  to  load  the  logs  directly  on  the  cars.    It  is  the 
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claim  of.  the  defendant  that  the  contract  by  its  terms  re- 
quired Dieck  to  sort  the  logs  and  furnish  the  cars,  and  that, 
consequently,  it  is  not  liable  for  the  extra  labor  and  services 
so  performed. 

The  case  was  tried  before  a  jury  and  a  special  verdict 
consisting  of  twenty-one  questions  and  answers  returned. 
Among  other  things  it  was  found  that  during  the  years  1913 
to  1917  there  was  a  general  as  well  as  a  local  custom  in 
Oconto  and  adjoining  counties  that  a  contract  providing  for 
logging  and  placing  the  logs  on  cars  was  fulfilled,  in  the 
absence  of  cars,  by  decking  the  logs  at  the  landing  (railway 
track)  ;  that  these  customs  were  known  to  the  Oconto  Com- 
pany and  Herman  Dieck  at  the  time  the  latter  took  the 
assignment  of  said  contract  from  Glynn  &  Bryce,  and  that 
when  the  Gl)mn  &  Bryce  contract  was  assigned  to  Herman 
Dieck  the  Oconto  Company  and  Dieck  contracted  with 
reference  to  and  in  conformity  with  said  custom ;  that  during 
the  years  1913  to  1917  there  was  a  general  as  well  as  a 
local  custom  in  Oconto  and  adjoining  counties  among  lum- 
ber companies  and  jobbers  that  the  sorting  of  logs  was  not 
required  unless  expressly  stated  in  the  contract,  which  cus- 
tom was  known  to  the  Oconto  Company  and  Herman  Dieck 
at  the  time  the  written  contract  was  assigned  to  Dieck,  and 
that  when  the  contract  was  assigned  the  Oconto  Company 
and  Herman  Dieck  contracted  with  reference  to  and  in  con- 
formity with  said  custom,  and  that  the  contract  did  not 
require  Dieck  to  sort  the  logs ;  Jthat  during  the  term  of  the 
contract  Dieck  sorted  3,416,946  feet  of  logs,  the  reasonable 
value  of  which  was  one  dollar  per  thousand ;  that  during  the 
term  of  the  contract  Dieck  decked,  on  the  landing,  1,785,199 
feet  of  logs,  which  were  thereafter  loaded  on  cars ;  that  the 
reasonable  value  of  decking  said  logs  on  the  landing  was 
sixty-five  cents  per  thousand,  and  of  loading  them  on  cars 
after  they  had  been  so  decked,  eighty-five  cents  per  thousand. 

Upon  motions  made  after  verdict  the  court  changed  the 
answer  of  the  jury  to  the  sixteenth  question  by  which  it  was 
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found  that  the  number  of  feet  of  sawlogs  which  Herman 
Dieck  sorted  during  the  term  of  the  contract  was  3,416,946 
feet,  to  8,991,129  feet,  and  ordered  judgment  for  the  plaint- 
iff upon  the  3pecial  verdict  as  so  amended.  Pursuant  there- 
to, judgment  was  entered  in  favor  of  the  plaintiff  for 
$12,457.81,  damages  and  costs.  From  the  judgment  so 
entered  the  defendant  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Classon  &  Whit- 
comb,  attorneys,  and  Allan  V.  Classon,  of  counsel,  all  of 
Oconto ;  and  the  cause  was  argued  orally  by  Allan  V.  Classon 
and  by  E.  M.  Smart  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Eberlein  & 
Larson  of  Shawano,  and  oral  argument  by  A,  S.  Larson. 

Owen,  J.  Evidence  offered  by  the  plaintiff  was  admitted 
to  prove  oral  conversations  occurring  between  the  plaintiff 
and  the  defendant  prior  to  the  time  of  the  assignment  of  the 
contract  by  Glynn  &  Bryce  to  Herman  Dieck,  which  plaintiff 
contends  amounted  to  a  contract  on  the  part  of  the  Oconto 
Company  to  furnish  the  cars  for  the  loading  of  the  logs. 
This  evidence  was  objected  to  by  the  defendant,  and  its 
reception  is  assigned  as  error,  because  the  original  contract 
between  the  defendant  and  Glynn  &  Bryce  is  "an  agreement 
that  by  its  terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof,"  which  by  sec.  2307,  Stats.,  is  required 
to  be  in  writing,  and  such  a  contract  cannot  be  modified  by 
parol  agreement.  The  ciicuit  court  held  that  it  did  not 
appear  upon  the  face  of  the  contract  that  it  was  not  to  be 
performed  within  one  year  from  the  making  thereof,  con- 
sequently it  was  not  within  the  statute  of  frauds  and  was  a 
contract  which  might  have  been  modified  by  an  agreement 
resting  in  parol.  In  the  view  we  take  of  the  case  it  will  be 
unnecessary  to  review  the  ruling  of  the  court  in  this  par- 
ticular or  to  consider  other  theories  advanced  to  justify  the 
reception  of  this  evidence,  and  hence  we  pass  this  feature 
of  the  case  without  further  notice. 
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Two  principal  questions  are  involved:  one,  whether  the 
contract  required  the  logger  or  jobber  to  sort  the  logs ;  and 
the  other,  whether  it  was  the  duty  of  the  company  or  the 
jobber  to  furnish  the  cars.  The  answer  to  both  questions 
depends  upon  a  construction  of  the  following  paragraph  of 
the  contract : 

"Witnesseth,  that  for  and  in  consideration  of  the  pay- 
ments hereinafter  to  be  made  by  the  parties  of  the  first  part 
the  parties  of  the  second  part  agree  to  cut,  log,  and  deliver 
on  cars  all  of  the  timber,  cedar,  and  hard  wood,  ties,  posts, 
poles,  pulp  wood,  and  bark  on  the  following  lands  as  directed 
by  the  party  of  the  first  part." 

We  discover  nothing  in  other  parts  of  the  contract  which 
throws  any  light  upon  the  question  of  whether  the  under- 
taking of  the  jobbers  to  **cut,  log,  and  deliver  on  cars"  in- 
cluded the  duty  of  sorting  the  logs,  or  upon  the  question  of 
whether  cars  were  to  be  furnished  by  the  jobber  or  the 
company.  Nowhere  is  the  question  of  sorting  expressly 
mentioned  in  the  contract,  and  whether  the  undertaking  to 
"cut,  log,  and  deliver  on  cars"  imposed  upon  the  contractor 
or  jobber  any  duty  with  respect  to  the  sorting  of  the  logs  is 
certainly  a  matter  of  much  doubt. 

On  the  part  of  the  appellant  it  is  argued  that  the  phrase 
''as  directed  by  the  party  of  the  first  part"  placed  the  entire 
operations  under  the  supervision  and  direction  of  the  com- 
pany, and  that  by  virtue  of  that  provision  of  the  contract  it 
was  within  the  authority  of  the  company  to  require  a  sorting 
of  the  logs,  and  that  in  order  for  the  jobber  to  "cut,  log,  and 
deliver  on  cars  as  directed  by  the  party  of  the  first  part"  it 
was  necessary  for  the  jobber  to  sort  the  logs  if  so  directed  by 
the  company.  It  is  apparent  that  by  the  phrase  *'as  directed 
by  the  party  of  the  first  part"  the  company  retained  a  cer- 
tain supervision  and  direction  over  the  logging  operations, 
but  just  how  far  that  extended  is  not  easy  of  determination. 
Manifestly  it  could  direct  which  tracts  of  timber  were  to 
be  logged  first,  and  probably  many  other  details  with  refer- 
VoL.  173-^ 
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ence  to  the  prosecution  of  the  work ;  but  we  are  not  disposed 
to  hold  that  the  company,  by  virtue  of  the  phrase  under 
consideration,  could  impose  requirements  upon  the  contrac- 
tor for  extra  labor  and  services  on  his  part  running  into 
thousands  of  dollars.  This  does  not  seem  reasonable.  It  is 
well  known  that  men  who  undertake  the  performance  of 
contracts  must  understand  with  some  definiteness  the 
amoimt  of  work  they  are  required  to  do,  and  that  people  of 
ordinary  intelligence  will  not  enter  into  contracts  by  the 
terms  of  which  extra  work  may  be  imposed  upon  them  over 
which  they  have  no  control,  of  the  amount  of  which  they 
can  form  no  estimate,  leaving  it  within  the  power  of  the 
other  party  to  convert  a  profitable  into  a  ruinous  contract. 
Neither  is  it  profitable  for  the  owner  to  ask  a  contractor  to 
figure  on  work  of  such  an  indefinite  character  that  to  pro- 
tect himself  from  loss  the  contractor  must  take  into  con- 
sideration and  figure  on  contingencies  which  may  never  be 
met  and  for  the  performance  of  work  which  may  never  be 
required  of  him. 

In  this  case  Dieck,  at  the  request  of  the  defendant,  ren- 
dered services  in  the  matter  of  sorting  logs  which  the  jury 
estimated  to  be  of  the  value  of  $3,416  and  which  the  court 
valued  at  $8,991.  It  is  not  reasonable  to  suppose  that  any 
intelligent  person  would  enter  into  a  contract  where  extra 
labor  and  services  to  any  such  an  amount  could  be  required 
of  him  at  the  discretion  of  the  other  party.  We  therefore 
hold  that  whatever  be  the  extent  of  the  authority  reserved 
to  the  company  by  the  use  of  the  phrase  in  question,  it  did 
not  vest  the  company  with  discretion  to  require  Dieck  to  sort 
the  logs  in  the  manner  he  was  directed  to  sort  them  and  in 
which  he  did  sort  them.  If  such  duty  rested  upon  him  at 
all,  it  arose  from  the  contract,  and  did  not  rest  in  the  discre- 
tion of  the  company. 

The  court  submitted  to  the  jury  the  question  whether 
there  was  a  general  and  local  custom  with  reference  to  the 
sorting  of  logs  where  it  was  not  expressly  stated  in  the 
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contract.  The  jury  found  that  such  general  and  local  cus- 
tom existed,  and  that  according  to  such  custom,  both  general 
and  local,  sorting  was  not  required  unless  expressly  stated 
in  the  contract.  The  appellant  claims  this  was  error  on  the 
part  of  the  court,  and  relies  upon  the  proposition  that  custom 
cannot  be  proved  to  modify  or  contradict  the  terms  of  a  writ- 
ten agreement.  This  principle  has  been  recently  declared 
by  this  court.  Clarke  v.  Maisch,  171  Wis.  225,  177  N.  W. 
11.  In  that  case  it  was  also  stated  that  proof  of  custom  and 
usage  is  permissible  "to  define  what  is  ambiguous  or  is  left 
indeterminate  in  a  contract,  where  both  parties  have  knowl- 
edge of  the  custom  or  are  so  situated  that  such  knowledge 
may  be  presumed."  We  think  the  situation  here  presented 
affords  a  peculiarly  proper  case  for  resorting  to  proof  of 
custom  or  usage  in  order  to  determine  whether  the  terms 
employed  in  this  contract  bound  the  logger  to  sort  the  logs 
as  he  did  pursuant  to  the  direction  of  the  defendant.  Such 
proof  does  not  contradict  the  terms  of  the  written  agreement, 
but  assists  in  the  construction  of  its  ambiguous  terms. 
Upon  evidence,  the  sufficiency  of  which  is  not  challenged  by 
the  appellant,  the  jury  found  that  by  such  usage  and  custom 
the  logger  was  not  required  to  sort  the  logs  unless  it  was 
so  expressly  stated  in  the  contract.  In  response  to  an  appro- 
priate question  it  was  further  found  that  the  contract  under 
consideration  did  not  require  the  logger  to  sort  the  logs. 
Under  the  circumstances,  this  was  a  proper  question  to  sub- 
mit to  the  jury.  French  v.  Fidelity  &  C.  Co.  135  Wis. 
259,  269,  115  N.  W.  869.  These  considerations  lead  to  the 
conclusion  that  the  plaintiff  was  not  required  to  sort  the  logs 
in  the  manner  he  did  sort  them  pursuant  to  the  directions 
of  the  defendant. 

We  have  been  somewhat  disturbed  by  the  fact  that  the 
proof,  and  the  finding  of  the  jury,  with  reference  to  the 
customs  proven  related  to  the  time  "during  the  years  1913 
to  1917."  Now  the  custom  which  may  be  proven  as  enter- 
ing into  and  forming  a  part  of  a  contract  must  be  a  custom 
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existing  at  the  time  the  contract  is  made.    This  contract  was 
made  in  1912.     There  is  no  proof  here  of  any  existing 
custom  duing  the  year  1912.    Plainly,  the  custom  during  the 
years  1913  to  1917  was  immaterial.    In  order  to  affect  this 
contract  it  must  have  been  a  custom  existing  at  the  time  the 
contract  itself  was  made.     A  custom  arising  subsequent  to 
the  making  of  a  contract  cannot  be  considered  in  construing 
the  contract  or  in  determining  the  intent  of  the  parties  as 
expressed  in  the  language  used.     However,  we  do  not  feel 
that  a  new  trial  should  result  for  this  reason.     There  is  no 
reason  to  believe  that  the  custom  found  by  the  jury  suddenly 
came  into  existence  within  a  year  after  this  contract  was 
made.    Logging  operations  have  been  carried  on  in  North- 
ern Wisconsin  for  many  years,  during  which  time  contracts 
such  as  this  have  been  common.     The  custom  or  usage  we 
are  discussing  was  no  doubt  a  growth  or  development  co- 
incident with  that  of  the  timber  industry  and  had  become 
recognized  in  1912  as  well  as  in  1913.    We  think  that  jus- 
tice will  be  done,  and  the  circumstances  justify  us,  in  indulg- 
ing the  presumption  that  the  customs  which  were  proven  to 
have  existed  "during  the  years  1913  to  1917"  also  existed  at 
the  time  the  contract  was  made.     This  should  not  be  con- 
strued as  countenancing  a  departure  from  the  general  rule 
that  a  custom  which  may  be  considered  as  an  aid  in  the  con- 
struction of  a  contract  must  be  a  custom  existing  at  the  time 
the  contract  is  made.     The  presumption  here  indulged  is  a 
special  presumption  which  we  feel  is  warranted  by  general 
knowledge  of  the  lumber  industry,  and  in  the  belief  that  by 
its  indulgence  justice  will  be  promoted  and  this  litigation, 
burdensome  to  both  parties,  be  terminated. 

The  next  troublesome  question  is  whether  by  the  terms 
of  the  contract  the  plaintiff  or  the  defendant  was  required  to 
furnish  the  cars  upon  which  the  logs  were  to  be  loaded. 
With  reference  to  this  matter  the  contract  is  also  silent. 
Appellant  contends  that  the  contract  is  not  ambiguous  in 
this  particular  because  it  has  been  held  by  this  court  as  a 


11]  JANUARY  TERM,  1921.  165 

Dieck  V.  Oconto  Co.  173  Wis.  156. 

matter  of  law  that  such  a  contract  requires  the  one  who 
undertakes  to  place  logs  upon  the  cars  to  provide  the  cars 
necessary  to  receive  the  logs,  and  cites  the  case  of  John 
O'Brien  L.  Co.  v.  Wilkinson,  117  Wis.- 468,  94  N.  W.  337. 
We  can  see  little  difference  between  the  contracts  there  in- 
volved and  the  one  here  under  consideration.  In  that  case 
the  contracts  required  the  defendant  to  cut  the  logs  from 
plaintiff's  land  and  deliver  them  on  board  cars.  The  ques- 
tion involved  was  whether  the  plaintiff  or  the  defendant  was 
required  to  furnish  the  cars.  The  court  refers  to  the  gen- 
eral rule  "that  one  undertaking  to  load  logs  upon  railroad 
cars  ordinarily  assumes  the  duty  of  obtaining  the  cars  on 
which  to  load  the  logs,  as  much  as  any  other  implements 
with  which  to  do  the  work."  That  case  was  before  the  court 
on  demurrer,  and  no  custom  or  usage  to  the  effect  that  under 
such  circumstances  it  was  the  duty  of  the  owner  of  the  logs 
to  furnish  the  cars  was  alleged.  The  court  was  obliged 
to  determine  from  the  bare  terms  of  the  contracts  upon 
whom  was  devolved  the  duty  of  furnishing  the  cars,  and  by 
the  application  of  the  rule  stated  it  was  determined  that  it 
was  the  duty  of  him  who  undertook  to  load  the  logs  on  the 
cars  to  furnish  the  cars  necessary  to  accomplish  the  result. 
Here,  however,  we  have  proof  of  a  general  and  local  custom 
and  a  finding  of  the  jury  that  such  general  and  local  custom 
required  the  owner  of  the  logs  to  furnish  the  cars.  This 
circumstance  distinguishes  this  case  from  John  O'Brien  L. 
Co.  V,  Wilkinson,  supra. 

Somewhat  the  same  question  was  involved  in  Vogt  v. 
Schienebeek,  122  Wis.  491,  100  N.  W.  820.  In  that  case 
the  owner  of  lumber  contracted  to  sell  it  to  the  plaintiff  and 
deliver  free  on  board  cars  at  Butternut.  There  the  relation 
of  vendor  and  vendee  existed,  and,  while  it  was  held  that 
It  was  the  dutv  of  the  seller  to  furnish  the  cars,  it  was 
stated  in  effect  that  proof  of  a  general  custom  so  well  estab- 
lished as  to  become  a  part  of  the  contract  might  impose  the 
duty  upon  the  other  party.    That  is  a  statement  of  the  law 
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which  we  deem  applicable  to  the  situation  here.  The  parties 
here  are  not  vendor  and  purchaser.  Where  that  relation 
exists  the  law  is  plain,  we  think,  that  it  is  the  duty  of  the 
vendor  to  procure  the  cars  upon  which  to  load  the  product 
which  he  has  sold  and  agreed  to  furnish  f.  o.  b.  cars. 
Where,  however,  the  relation  between  the  parties  is  not  that 
of  vendor  and  vendee,  the  law  in  that  respect  is  not  so  well 
settled;  and  while  the  conclusion  reached  in  John  O'Brien 
L.  Co.  V,  Wilkinson,  supra,  was  probably  inevitable  where 
the  duty  must  be  determined  from  the  bare  terms  of  the 
contract,  nevertheless  it  is  not  so  well  settled  that  proof  of  a 
general  custom  known  to  the  parties  at  the  time  of  making 
the  contract,  and  with  reference  to  which  they  were  pre- 
sumably contracting,  cannot  be  shown,  because  in  so  doing 
it  varies  the  terms  of  a  written  contract.  If  such  proof  was 
proper  in  the  Vogt  Case,  it  is  much  more  appropriate  here. 
We  hold  that,  notwithstanding  the  ruling  in  John  O'Brien 
L.  Co.  ZK  Wilkinson,  supra,  contracts  of  this  nature  are 
sufficiently  ambiguous  to  justify  proof  of  a  custom  such  as 
was  here  proven,  in  order  to  place  the  court  in  the  position 
of  the  parties  at  the  time  the  contract  was  made  and  to  enable 
it  to  properly  construe  the  language  used  in  the  contract. 
The  jury  having  found  that  by  the  general  and  local  custom 
with  reference  to  such  contracts  it  was  the  duty  of  the  de- 
fendant to  provide  the  cars,  the  contract  must  be  so  con- 
strued. Here,  too,  the  custom  proven  related  to  the  time 
"during  the  years  1913  to  1917."  The  presumption  in- 
dulged with  reference  to  the  custom  previously  discussed 
will  be  applied  here,  to  prevent  a  new  trial. 

The  jury  found  that  by  reason  of  the  failure  of  the  de- 
fendant to  seasonably  furnish  sufficient  cars  plaintiff  was  re- 
quired to  deck  at  the  landing  1,785,199  feet  of  logs.  The 
finding*  of  the  jury  in  this  respect  is  not  seriously  challenged 
by  either  party,  and  it  must  stand.  The  jury  found  that  the 
plaintiff,  during  the  term  of  his  contract,  sorted  3,416,946 
feet  of  logs.     The  court  changed  this  to  8,999,129  feet, 
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which  was  the  entire  amount  logged  by  Dieck  during  the 
term  of  the  contract.  Appellant  claims  this  was  error.  The 
court  acted  upon  the  theory  that  Dieck  sorted  all  of  the  logs 
cut.  We  are  persuaded  that  the  difference  arising  between 
court  and  jury  with  reference  to  this  matter  arose  because  of 
a  difference  in  understanding  as  to  what  constituted  a  sort- 
ing under  the  testimony  with  reference  to  custom.  The  in- 
structions given  to  Dieck  with  reference  to  sorting  was  to 
"cut,  skid,  and  deck  together,  the  white  pine,  hemlock,  and 
tamarack.  The  maple  and  birch  can  be  skidded  and  decked 
together.  The  elm  and  basswood,  as  well  as  the  cedar,  will 
each  be  decked  separately."  It  thus  will  be  seen  that  the  soft 
wood  was  only  to  be  sorted  from  the  hard  wood.  The  pine, 
hemlock,  and  tamarack  were  not  to  be  sorted  from  each 
other.  The  maple  and  birch  were  to  be  decked  and  skidded 
together.  The  elm  and  basswood  and  the  cedar  were  to  be 
separated  and  decked  separately.  Each  kind  of  timber  was 
not  to  be  separated  from  every  other  kind  of  timber  and 
decked  by  itself.  The  pine,  hemlock,  and  tamarack  were  to 
be  sorted  only  from  the  other  kinds  of  timber,  and  this  was 
true  of  the  birch  and  maple.  In  one  sense  of  the  word  this 
might  have  constituted  sorting  of  all  the  timber,  but  the  jury 
had  a  right  to  find  that  it  was  not  the  kind  of  sorting  which 
constituted  extra  labor  or  services  of  the  value  of  one  dollar 
per  thousand. 

Theodore  Van  Rossum,  one  of  plaintiff's  witnesses,  who 
gave  rather  straightforward  testimony  concerning  the  cus- 
tom in  this  respect,  stated  that  under  a  contract  such  as  this 
he  would  expect  to  sort  the  soft  from  the  hardwood  timber 
without  extra  compensation.  That  Dieck  did  not  claim  com- 
pensation for  sorting  all  of  the  logs  is  indicated  by  his  com- 
plaint, wherein  he  claims  compensation  for  sorting  7,810,000 
feet  of  logs  only,  and  by  his  testimony,  from  which  it 
plainly  appears  that  he  did  not  put  in  a  claim  for  sorting  all 
of  the  logs.  He  said:  "I  still  claim  that  I  am  entitled  to 
one  dollar  per  thousand  for  sorting  all  of  the  larger  timber 
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cut  during  the  four  years  from  the  Oconto  Company." 
Upon  his  cross-examination  under  sec.  4096,  Stats.,  he  was 
asked  this  question:  "You  knew  during  the  spring  of  1914— 
1915  that  you  would  have  to  sort  the  logs  before  you 
began  cutting?  A,  Yes,  sir.  Q.  Did  you  sort  them? 
A.  Sorted  some  of  them,  some  I  did  not."  And  again  he  tes- 
tified: "I  didn't  put  in  a  claim  for  all  of  them  because  some 
of  them  I  didn't,  like  cedar  and  that  stuff,  I  didn't  figure 
that  that  wav — different  timber ;  I  did  not  have  to  sort  that.*' 
Besides  this,  there  is  testimonv  to  the  effect  that  a  few  car- 
loads  of  mixed  and  unsorted  timber  were  shipped  to  the 
company's  mill  at  Oconto,  from  all  of  which  it  appears 
plainly  that  plaintiflF  is  not  entitled  to  compensation  for  sort- 
ing all  of  the  timber  cut. 

It  is  not  very  plain  how  the  jury  arrived  at  the  amount  of 
timber  sorted.  However,  we  think  that  the  evidence  was 
susceptible  of  various  views  concerning  what  constituted 
sorting  under  the  custom  or  usage  proven,  and  that  it  was 
peculiarly  a  question  for  the  jury  first  to  ascertain  what 
sorting  was  required  by  the  express  terms  of  the  contract 
and  then  to  ascertain  the  sorting  which  was  done  by  the 
plaintiff  over  and  above  the  sorting  required  by  the  terms 
of  the  contract,  thereby  arriving  at  the  amount  sorted  by  the 
plaintiff,  for  which  he  was  entitled  to  the  compensation  of 
one  dollar  per  thousand  fixed  by  the  jury.  It  is  not  surpris- 
ing that  one  finds  difficulty,  from  a  review  of  the  record,  in 
determining  how  the  jury  arrived  at  the  amount  of  logs 
which  it  found  to  have  been  sorted.  We  do  believe,  how- 
ever, that  the  jury  made  a  conscientious  and  painstaking 
effort  to  arrive  at  a  correct  conclusion,  and  as  it  was  pecul- 
iarly a  jury  question  we  see  no  reason  for  disturbing  its 
verdict  in  this  respect.  At  any  rate  it  is  clear  to  us  that  the 
plaintiff  is  not  entitled  to  pay  for  sorting  the  entire  cut. 
We  think  judgment  should  have  been  rendered  upon  the 
verdict  of  the  jury. 

It  is  further  claimed  on  the  part  of  the  appellant  that  there 
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was  a  complete  and  final  settlement  between  it  and  the  plaint- 
iff in  the  springs  of  1914,  1915,  and  1916,  and  a  complete 
settlement,  accord,  and  satisfaction  between  these  parties  in 
the  spring  of  1917.  It  may  be  conceded  that  defendant's 
testimony  strongly  tends  to  show  these  facts.  However, 
the  testimony  of  the  plaintiff  is  in  flat  denial  of  a  settlement 
of  the  items  here  involved,  and  the  question  of  whether  or 
not  there  was  a  settlement  of  the  matters  involved  in  this 
litigation  was  clearly  a  jury  question,  which  was  found 
against  the  defendant  and  cannot  be  disturbed. 

By  the  Court, — ^Judgment  reversed,  and  the  cause  re- 
manded with  instructions  to  reinstate  the  answer  of  the 
jury  to  the  sixteenth  question  of  the  special  verdict  and  to 
render  judgment  upon  such  verdict  as  returned  by  the  jury. 


City  of  Milwaukee,  Respondent,  vs.  Becker,  Appellant. 

December  14,  ip20 — January  11,  1^21, 

Street  railways:  Ordinance  prohibiting  deviation  of  street  car  from 
route :  Emergency :  Delay  at  railroad  crossing, 

1.  An  ordinance  of  the  city  of  Milwaukee  prohibiting  a  street  car 

on  which  there  were  passengers  from  being  diverted  from  the 
usual  course  on  the  line  for  which  it  was  designated,  unless 
it  is  disabled  or  an  emergency  renders  it  impossible  to  pro- 
ceed in  the  usual  course,  was  only  intended  to  prevent  arbi- 
trary changes  in  the  running  of  street  cars  whereby  passengers 
might  be  compelled  to  abandon  them  before  they  reached  their 
scheduled  destination. 

2.  Where  a  street  car  running  on  a  seven-minute  headway  was 

detained  nine  minutes  at  a  railroad  crossing  and  was  over- 
taken at  this  point  by  the  following  car,  there  was  an  emer- 
gency preventing  the  car  from  proceeding  in  the  usual  course. 
so  that  a  motorman  was  not  guilty  of  violating  such  ordinance 
by  turning  the  car  around  at  the  first  opportunity  after  cross- 
ing a  railroad  track,  though  it  had  not  yet  reached  the  end 
of  its  scheduled  run;  and  it  makes  no  substantial  difference 
whether  the  motorman  began  his  change  of  route  on  one  side 
of  the  railroad  track  or  the  other. 
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3.  In  this  case  it  is  not  necessary  to  decide  whether  the  exclusive 
control  over  such  matters  of  service  as  are  covered  by  the 
ordinance  is  now  vested  in  the  railroad  commission,  or  whether 
the  orders  of  the  engineer  of  the  commission  stationed  at  Mil- 
waukee are  effectual. 

Appeal  from  a  judgment  of  the  municipal  court  of  Mil- 
waukee county:  E.  T.  Fairchild,  Acting  Judge.    Reversed. 

The  defendant  was  held  by  the  district  court  of  Milwaukee 
county  to  have  violated  an  ordinance  of  the  city  of  Milwau- 
kee. A  trial  de  novo  was  had  in  the  municipal  court  upon 
appeal  and  he  was  again  so  adjudged. 

He  was  a  motorman  on  the  North  avenue  line  of  the  Mil- 
waukee Electric  Railway  &  Light  Company.  This  line 
runs  front  Farwell  avenue  on  the  east  side  to  Forty-seventh 
street  on  the  west  side  of  said  city  and  crosses  a  number  of 
the  north  and  south  lines  of  the  same  company. 

The  ordinance  involved  is  as  follows: 

"No  street  car  company  carrying  passengers  on  street  car 
lines  within  the  city  of  Milwaukee,  and  no  agent,  officer  or 
employee  of  such  company  shall  cause  any  street  car  upon 
which  there  is  a  passenger  or  passengers  and  which  is  carded, 
or  otherwise  designated,  if  not  carded,  for  a  certain  line 
to  terminate  its  run  or  to  be  diverted  from  the  usual  course 
on  that  line  before  the  same  shall  have  reached  the  end  of 
the  line  for  which  it  was  carded,  or  otherwise  designated, 
if  not  carded,  when  the  passenger  or  passengers  boarded 
the  same;  provided,  that  if  any  such  car,rfrora  some  physical 
defect  or  breakdown,  shall  become  so  disabled  that  it  shall 
be  necessary  to  take  the  same  to  a  car  bam  or  other  place 
for  repairs,  or  if  it  shall  become  necessary,  because  of  an 
emergency  rendering  it  impossible  to  proceed  in  the  usual 
course,  to  divert  any  such  car  from  the  line  for  which  it 
was  carded,  or  otherwise  designated,  if  not  carded,  then  this 
section  shall  not  apply." 

The  defendant  was  proceeding  with  a  carload  of  passen- 
gers west  on  North  avenue  and  on  a  schedule  of  about  seven 
minutes  headway  between  cars.  On  arriving  at  the  tracks 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
which  crossed  this  line  between  Thirtieth  and  Thirty-first 
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streets,  his  car  was  detained  nine  minutes  by  reason  of  the 
operations  of  a  freight  train  and  switch  engine  over  such 
crossing.  While  so  waiting,  the  car  following  him  reached 
the  same  point,  and  after  the  track  was  cleared  the  two  pro- 
ceeded further  west.  At  Thirty-fifth  street,  his  first  oppor- 
tunity to  do  so  west  of  Thirtieth  street,  the  defendant 
switched  his  car  and  turned  back  to  run  eastward  instead  of 
continuing  the  run  for  which  his  car  was  scheduled  in  due 
course  to  the  end  of  the  North  avenue  line  at  Forty-seventh 
street.  Announcement  to  that  effect  was  made  to  the  pas- 
sengers in  the  car  by  the  conductor,  and  transfers  were 
oflFered  to  such  passengers  who  desired  to  continue  further 
west,  permitting  them  to  continue  the  journey  on  the  car 
immediately  following.  A  number  of  the  passengers  pro- 
tested against  being  compelled  to  thus  transfer,  insisting 
that  the  defendant  should  proceed  to  the  end  of  the  run. 

The  court  held  that  the  city  of  Milwaukee  had  power  to 
legislate  on  the  subject  matter -in  question  and  that  the  above 
quoted  ordinance  was  a  reasonable  and  proper  exercise  of 
the  police  power  of  said  city  and  that  the  defendant  violated 
it,  and  so  ordered  judgment.  From  such  judgment  the 
defendant  has  appealed. 

For  the  appellant  there  was  a  brief  by  Van  Dyke,  Shaw, 
Muskat  &Vaii  Dyke,  attorneys,  and  W.  T.  StUUvan,  of 
counsel,  all  of  Milwaukee,  and  the  cause  was  argued  orally 
by  Mr.  Sullivan. 

For  the  respondent  there  was  a  brief  by  Clifton  Williams, 
city  attorney,  and  Joseph  L.  Bednarek,  assistant  city  attor- 
ney, and  oral  argument  by  Mr.  Bednarek. 

• 

EscHWEiLBR,  J.  Having  reached  the  conclusion  that 
under  the  proper  confetructibn  to  be  given  to  the  ordinance  in 
question,  if  valid,  thci  facts  in  this  case  do  not  warrant  a 
finding  that  the  defendant  violated  it^  we  therefore  deem  it 
unnecessary  to  consider  of  determine  the  questions  argued 
by  respective  counsel  as  to  whether  the  exclusive  control  and 
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jurisdiction  over  such  matters  of  service  is  now  vested  in 
the  railroad  commission,  and  whether,  therefore,  the  city  of 
Milwaukee  has  present  power  or  authority  to  pass  such  an 
ordinance,  and  whether  the  oral  statements  or  orders  by  the 
engineer  of  the  railroad  commission  stationed  at  Milwaukee 
are  effectual,  and  we  express  no  opinion  on  any  of  such 
questions. 

The  evident  purpose  of  the  ordinance  quoted  above  is  to 
prevent  any  arbitrary  changes  in  the  running  of  the  street 
cars  in  the  city  of  Milwaukee  whereby  passengers  may  be 
compelled  to  abandon  the  car  before  reaching  the  scheduled 
destination  thereof  as  indicated  to  them  when  entering  by 
the  sign  or  placard  on  said  car.  It  expressly  recognizes  that 
situations  may  arise  and  emergencies  be  created  whereby 
such  re-routing  becomes  necessary  and  proper. 

The  street  car  in  question  was  delayed  a  period  of  nine 
minutes  by  reason  of  the  blocking  at  the  railroad  crossing. 
If  it  had  continued  to  Forty-seventh  street  it  could  not, 
under  the  testimony,  without  running  at  a  dangerous  and 
unusual  rate  of  speed,  have  completed  its  run  and  then  back 
again  eastward  without  substantial  interference  with  its 
scheduled  and  usual  time  and  its  usual  course  of  running. 
To  have  then  proceeded  at  a  proper  rate  of  speed  to  the  end 
of  its  line  would  have  created  an  interval  of  about  seven- 
teen minutes  instead  of  the  scheduled  seven  minutes  between 
cars  from  at  least  Thirty-fifth  street  eastward.  From  sucK 
situation  an  emergency  then  existed  rendering  it  impossible 
for  the  car  to  proceed  in  the  usual  course,  and  its  diversion, 
therefore,  at  Thirty-fifth  street  was  proper  and  hot  within 
the  penalty  of  the  ordinance. 

The  city  attorney  suggests^  in  his  brief  that -it  would  have 
been  proper  procedure  for  the  motorman,  after  being  de^ 
layed  five  minutes  or  more  at  the  crossing,  to  have  switched 
back  and  started  east  again  at  Thirtieth  street,  where  there 
were  also  switching  facilities,  rather  than  at  Thirty-fifth 
street,  because  this  delay  was  an  emergency  rendering  if 
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impossible  to  proceed  in  the  usual  course  under  the  very 
terms  of  the  ordinance  itself.  The  delay  having  created  an 
emergency  within  the  exception  clause  of  the  ordinance,  the 
mere  fact  that  the  change  was  made  at  the  first  crossing  west 
of  the  obstruction  rather  than  at  a  crossing  east  thereof 
made  no  such  substantial  difference  as  would  bring  the  one 
re-routing  within  the  penalty  clause  and  the  other  within  the 
exception  clause  of  the  ordinance. 

By  the  Court. — ^Judgment  reversed,  and  case  remanded 
with  directions  to  dismiss  the  complaint. 


Dreher,  Appellant,  vs.  Order  of  United  Commercial 
Travelers  of  America,  Respondent. 

December  14,  ip20 — January  it,  ig2i» 

Insurance:  Death  by  external  violence:  Evidence:  Opinion  of  ex- 
pert not  based  on  fact. 

1.  In  an  action  on  an  accident  policy  insuring  only  against  death 

by  external,  violent,  and  accidental  means  and  excepting  death 
from  asphyxiation,  testimony  by  three  witnesses  that  they  saw 
a  reddish  spot  on  the  temple  of  deceased  a  short  time  after 
his  death  and  an  opinion  by  a  physician  that  a  blow  had 
caused  the  death  are  insufficient  to  warrant  ^  finding  that 
death'  was^  caused  by  an  external  and  violent  blow  and  not 
by  asphyxiation  from  automobile  fumes  which  the  evidence 
showed  were  present  at  the  time  and  place  of  death. 

2.  The  opinion  of  an  expert  must  be  based  upon  facts,  proved  or 

assumed,  sufficient  to  form  a  basis  for  the  opinion,  and  cannot 
be  invoked  to  supply  the  substantive  facts  necessary  to  sup- 
port the  conclusion;  so  that  an  opinion  by  a  physician,  based 
only  on  evidence  that  witnesses  had  seen  a  reddish  spot  on 
the  temple  of  deceased,  without  evidence  of  any  external 
cause  for  such  spot,  that  the  death  of  deceased  was  due  to  a 
blow  which  caused  the  spot,  is  not  evidence  sufficient  to  take 
the  question  to  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:   W.  R.  Foley,  Judge.    Affirmed. 
Action  on  an  accident  insurance  policy  to  recover  death 
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benefits.  The  defendant  is  an  insurance  corporation  organ- 
ized under  the  laws  of  Ohio,  licensed  to  do  business  in  Wis- 
consin and  to  issue  policies  of  accident  insurance.  On  the 
31st  day  of  March,  1902,  it  issued  to  one  Charles  Dreher  an 
accident  insurance  policy  or  certificate,  imder  and  by  virtue 
of  the  terms  of  which  the  defendant  promised  to  pay  to 
Josephine  F.  Dreher,  the  plaintiff,  $6,300  in  case  of  the  death 
of  the  said  Charles  Dreher  caused  by  accident. 

On  the  17th  day  of  December,  1917,  said  Charles  Dreher 
and  plaintiff  were  living  at  Theresa,  Wisconsin.  They 
owned  a  Cadillac  touring  car,  kept  in  a  garage  located  back 
of  and  near  their  dwelling.  They  contemplated  a  trip  to 
Milwaukee  the  next  morning,  which  was  the  subject  of  con- 
versation between  them  in  their  back  yard.  Upon  Mrs. 
Dreher  telling  him  that  he  better  get  the  car  ready  for  their 
trip  he  went  into  the  garage,  and  she  into  the  kitchen  of  their 
house  for  the  purpose  of  preparing  limch.  She  remained  in 
the  kitchen  a  few  minutes  and  concluded  to  ask  her  husband 
what  he  wanted  for  lunch.  She  went  to  a  window  on  the 
side  of  the  garage  and  called  to  him,  but  receiving  no  re- 
sponse she  entered  the  garage  through  the  door,  saw  her 
husband  sitting  on  the  fender  of  the  automobile,  on  the 
right-hand  side,  with  his  head  resting  on  the  top  of  the 
fender.  She  touched  his  shoulder ;  he  looked  up  and,  appar- 
ently, tried  to  speak,  but  did  not.  She  tried  to  lift  him,  but 
was  unable  to  do  so  because  of  his  weight.  She  then  called 
for  help,  and  in  a  little  while  two  men  came  and  carried  him 
out  and  laid  him  on  the  grass.  He  was  apparently  dead  at 
that  time.  Two  doctors,  Lengenfeld  and  Stoyc,  arrived 
shortly  thereafter.  They  worked  over  him  for  about  half 
an  hour  in  an  effort  to  resuscitate  him,  but  were  unable  to 
do  so. 

When  Mrs.  Dreher  entered  the  garage  the  engine  was  run- 
ning. The  hood  on  the  right-hand  side  of  the  car  was  open. 
One  end  of  a  tube  for  inflating  tires  was  attached  to  the 
engine,  and  he  was  holding  the  tube  in  his  right  hand.    He 
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had  not  been  in  the  garage  to  exceed  five  minutes  when  she 
found  him.  The  two  men  who  carried  deceased  from  the 
garage  testified  that  it  was  full  of  blue  smoke  that  was  com- 
ing from  the  exhaust  pipe  of  the  engine  and  that  there  was 
considerable  odor.  One  of  these  men  testified  that  he  was 
affected  for  a  couple  of  days  afterwards  by  the  fumes  com- 
ing from  the  engine. 

Doctor  Stoye  filed  a  death  certificate  and  gave  as  the 
cause  of  death  asphyxia,  due  to  the  accumulation  of  gas  in 
the  garage  while  the  engine  was  running.  Upon  the  trial 
Doctors  Lengenfeld  and  Stoye  both  testified  that  in  their 
opinion  the  cause  of  death  was  as  stated  in  the  death  certifi- 
cate. Mrs.  Dreher  filed  proof  of  death  with  the  defendant 
company  on  October  15,  1917,  and  gave  the  cause  of  death 
as  "overcome  by  fumes  issued  from  the  running  automobile 
engine  and,  according  to  the  doctor,  asphyxia,  overcome  by 
fumes  of  running  engine  in  garage."  The  company  denied 
liability  on  the  ground  that  death  from  such  cause  was  not 
included  in  the  coverage  of  the  policy. 

Upon  the  trial  three  witnesses  testified  that  they  viewed 
the  body  of  the  deceased  in  the  afternoon  of  the  day  of  his 
death  and  noticed  a  reddish  spot  about  the  size  of  a  twenty- 
five-cent  piece  on  the  right  side  of  his  temple.  The  existence 
of  this  spot  was  denied  by  the  two  men  who  carried  him 
from  the  garage,  the  two  doctors  who  were  summoned  and 
who  endeavored  to  resuscitate  him,  as  well  as  by  the  under- 
taker. 

Doctor  Joseph  F.  Quinn,  a  practicing  physician,  in  re- 
sponse to  a  hypothetical  question  testified  that  in  his  opinion 
the  death  of  the  deceased  was.  attributable  to  the  external 
signs  of  violence  over  the  temple.  In  response  to  a  question 
as  to  how  a  mark  of  that  character  could  be  made  upon  the 
temple  he  replied,  "By  some  external  violence."  Doctor 
P.  F.  Gaunt  also  testified  to  "reasonable  probability  that  an 
injury  in  that  location  that  would  produce  a  mark  as  de- 
scribed might  have  produced  death."     "This  mark  could 
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have  been  caused  by  external  violence,  but  I  would  not  be 
willing  to  say  that  it  was  caused  by  external  violence.  If  it 
was  caused  bv  external  violence,  such  external  violence 
might  have  caused  the  death." 

The  foregoing  is  the  extent  of  the  testimony  produced  by 
plaintiff  to  show  that  the  death  was  caused  by  violent,  ex- 
ternal, and  accidental  means.  At  the  conclusion  of  the  testi- 
mony the  court  directed  a  verdict  in  favor  of  the  defendant. 
From  the  judgment  entered  thereon  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  William  E.  Burke 
and  Chas,  F,  Thompson,  both  of  Milwaukee,  and  oral  argu- 
ment by  Mr,  Burke. 

For  the  respondent  there  was  a  brief  by  Robert  N. 
McMynn  of  Milwaukee,  attorney,  and  John  A.  Millener  of 
Columbus,  Ohio,  of  counsel ;  and  the  cause  was  argued  orally 
by  Mr,  McMynn, 

Owen,  J.  The  accident  insurance  policy  or  certificate 
upon  which  the  action  is  based  indemnified  deceased  "against 
the  results  of  bodily  injury  hereinafter  mentioned  effected 
through  external,  violent  and  accidental  means,  herein 
termed  the  accident,  which  shall  be  occasioned  by  the  said 
accident  alone  and  independent  of  all  other  causes."  Plaint- 
iff forwarded  to  the  company  proofs  of  death  on  blanks 
furnished  by  it,  in  which  it  was  stated  that  the  death  of  the 
deceased  was  due  to  "asphyxia,  overcome  by  fumes  of  run- 
ning automobile  engine."  The  company  denied  liability, 
by  reason  of  the  express  provision  in  the  certificate  that 
benefits  thereunder  should  not  extend  to  death,  disability, 
or  loss  resulting  from  inhaling  of  gas  or  asphyxiation  (vol- 
untary or  involuntary,  conscious  or  tmconscious).  Without 
amending  the  proofs  of  death  or  assigning  a  different  reason 
for  the  cause  of  death,  plaintiff  commenced  this  action  by 
service  of  summons  on  the  16th  day  of  January,  1918. 
Defendant  answered,  alleging  that  deceased  met  his  death 
as  the  result  of  inhaling  gas  and  asphyxiation,  and  that  there 
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was  no  external,  visible  mark  of  accident  upon  his  body,  and 
that  external,  violent,  and  accidental  means  producing  bodily 
injury  were  not  the  proximate,  sole,  and  only  cause  of  the 
death.  Thereafter  and  on  the  19th  day  of  November, 
1919,  and  before  the  trial  of  the  action,  plaintiff  attempted 
to  amend  the  proofs  of  death  by  causing  to  be  served  upon 
defendant's  attorney  a  notice  signed  by  her  attorney  to  the 
effect  that  "the  plaintiff  amends  the  proofs  of  accident  here- 
tofore furnished  by  her  to  modify,  amplify,  correct,  and 
explain  them  in  the  particulars  pointed  out  and  in  conform- 
ity with  information,  data,  and  material  evidentiary  facts 
not  within  the  personal  knowledge  or  recollection  of  the 
plaintiff  at  the  time  of  the  making  out  of  said  proofs  of  acci- 
dent ;"  and,  among  other  things,  it  was  stated  in  said  notice 
that  the  cause  of  the  death  of  the  deceased,  which  was  given 
in  the  original  proofs  of  death  as  asphyxia,  overcome  by 
fumes  of  automobile  engine  in  garage,  was  amended  to  read, 
"blow  upon  right  temple  of  head."  Whether  it  was  so 
appreciated  at  the  time  of  the  commencement  of  the  action, 
the  plaintiff  evidently  understood  at  the  time  of  trial  that 
in  order  to  recover  it  was  necessary  for  her  to  prove  that 
the  deceased  came  to  his  death  by  reason  of  external,  violent, 
and  accidental  means.  Her  only  evidence  in  support  of  this 
fact  was  the  testimonv  of  three  witnesses  who  claimed  that 
they  viewed  the  body  of  deceased  during  the  afternoon  of 
the  day  on  which  he  died  and  that  they  observed  "a  reddish 
or  pinkish  red  spot"  on  the  side  of  his  temple  about  the  size 
of  a  twenty-five-cent  piece.  There  was  no  evidence  as  to 
the  cause  of  the  spot.  There  was  no  evidence  that  he  was 
struck  by  anything.  There  was  no  fact  proven  from  which 
it  could  be  inferred  that  he  had  sustained  a  blow  on  the 
temple.  There  was  no  fact  or  circumstance  connected  with 
the  surroundings  in  which  he  was  found  to  indicate  that  he 
could  in  any  manner  have  been  struck  with  any  object  on 
the  side  of  his  head. 

It  is  suggested  that  the  tube  used  for  the  inflation  of  the 
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tires  might  have  become  engaged  with  the  fan,  causing  the 
metal  gauge  on  the  end  thereof  to  strike  the  deceased  with 
violence.  However,  the  tube  gave  no  evidence  of  having 
come  in  contact  with  the  fan,  and  it  seems  incredible  that 
it  could  have  become  entangled  therewith  without  resulting 
evidence  thereof  appearing  upon  the  tube.  Assuming  noth- 
ing more  than  that  there  was  a  reddish  spot  upon  his  temple 
three  or  four  hours  after  his  death,  Doctor  Quirm  testified 
that  in  his  opinion  death  was  due  to  the  external  signs  of 
violence  over  the  temple.  The  court  held  that  this  evidence 
was  not  sufficient  to  authorize  or  support  a  finding  by  the 
jury  that  the  deceased  came  to  his  death  by  violent,  external, 
or  accidental  means,  and  directed  a  verdict  in  favor  of  the 
defendant. 

On  this  appeal  plaintiff  contends  that  the  evidence  above 
referred  to  is  sufficient  to  take  the  case  to  the  jury.  If  it 
be  conceded  that  the  spot  on  the  temple  evidenced  external 
violence,  there  is  nothing  to  indicate  the  severity  of  the  blow 
which  caused  it.  It  is  a  matter  of  common  knowledge  that  it 
requires  a  certain  arnount  of  force  applied  to  the  temple  in 
order  to  cause  death.  There  is  an  entire  lack  of  evidence 
in  this  particular.  Neither  is  there  evidence  of  any  post- 
mortem conditions  from  which  it  may  be  judged  whether 
he  was  struck  on  the  temple,  or  of  the  force  of  a  blow  which 
he  might  have  received  on  the  temple.  The  skull  was  not 
fractured.  There  was  no  evidence  of  a  hemorrhage  of  the 
brain,  nothing  at  all  except  that  he  was  dead  and  that  this 
red  spot  was  found  upon  his  temple. 

The  only  evidence,  therefore,  from  which  it  may  be 
inferred  that  external  injury  caused  the  death  is  the  evidence 
of  the  doctor  that  a  blow  which  caused  the  mark  on  his 
temple  might  have  caused  death,  and  that  because  he  was 
dead  it  was  his  opinion  that  he  died  as  the  result  of  such  a 
blow.  The  opinion  of  the  physician  as  to  the  cause  of  death 
is  invoked  to  supply  the  substantive  facts  necessary  to  sup- 
port his  conclusion.    This  cannot  be  done.     It  is  the  func- 
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tion  of  opinion  evidence  to  assist  the  jury  in  arriving  at  a 
correct  conclusion  upon  a  given  state  of  facts.  To  endow 
opinion  evidence  with  probative  value  it  must  be  based  on 
facts  proven  or  assumed,  sufficient  to  enable  the  expert  to 
form  an  intelligent  opinion.  The  opinion  must  be  an  intelli- 
gent and  reasonable  conclusion  based  on  a  given  state  of 
facts  and  be  such  as  reason  and  experience  have  shown  to  be 
a  probable  resulting  consequence  of  the  facts  proved.  The 
basis  of  the  conclusion  cannot  be  deduced  or  inferred  from 
the  conclusion  itself.  In  other  words,  the  opinion  of  the 
expert  does  not  constitute  proof  of  the  existence  of  the  facts 
necessary  to  support  the  opinion.  See  Bucher  v.  Wis.  Cent. 
R.  Co.  139  Wis.  597,  120  N.  W.  518,  where  many  c*es  are 
reviewed. 

Doctor  Quinn  may  be  credited  with  the  expression  of  his 
honest  opinion  concerning  the  cause  of  the  death  of  the 
deceased.  His  opinion  in  that  respect,  however,  could  be 
nothing  more  than  mere  intuition  or  conjecture.  It  had  no 
probative  force,  because  not  based  on  facts  which  were 
necessary  to  give  to  it  that  degree  of  certainty  required  for 
the  support  of  verdicts. 

It  follows  that  there  was  no  evidence  upon  which  the 
jury  could  have  found  that  the  death  of  the  deceased  was  the 
result  of  violent,  external,  and  accidental  means,  and  the 
verdict  in  favor  of  the  defendant  was  properly  directed. 

By  the  CoUfL- — ^Judgment  affirmed. 
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Estate  of  Utter:  Reiss,  Respondent,  vs.  Utter,  Execu- 
tor, Appellant. 

December  14,  IQ20 — January  11,  ig2i. 

Executors:  Claim  against  estate:  Evidence:  Degree  of  proof  re- 
quired: histructions. 

1.  The  rule  of  evidence  in  civil  cases  generally  is  that  the  jury 

are  required  to  be  convinced  or  satisfied  of  the  existence  of 
facts  by  the  preponderance  of  the  evidence,  though  in  certain 
classes  of  cases  a  higher  degree  of  proof  is  required. 

2.  To  support  a  claim  against  a  decedent's  estate  by  one  alleging 

she  had  loaned  decedent  $2,500,  it  was  not  necessary  that  the 
jury  be  satisfied  by  evidence  that  was  clear,  convincing,  and 
satisfactory  that  claimant  had  made  the  loan.  A  mere  pre- 
ponderance of  the  evidence  in  favor  of  claimant  is  sufficient. 

3.  Instructions  which  erroneously  placed  on  claimant  a  greater 

burden  of  proof  than  the  law  required  were  prejudicial. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  John  J.  Gregory,  Circuit  Judge.    Affirmed, 

Edward  IV,  Spencer,  attorney,  and  W,  H.  Churchill,  of 
counsel,  both  of  Milwaukee,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Curtis,  Dorr  & 
Mock  of  Milwaukee,  and  oral  argument  by  T,  H,  Dorr, 

Jones,  J.  In  the  county  court  of  Milwaukee  county  a 
claim  was  filed  for  $2,500  against  the  estate  of  a  deceased 
person.  The  case  came  on  appeal  to  the  circuit  court,  was 
tried  before  a  jury,  and  the  court  submitted  one  question 
which  was  as  follows:  "Did  the  claimant,  Ray  Reiss,  on 
February  10  or  February  11,  1914,  loan  to  Mary  Washburn 
Utter  the  sum  of  $2,500?"  The  answer  was  "No."  Among 
other  instructions  the  following  were  given : 

"14.  If  you  are  satisfied  by  evidence  that  is  clear,  con- 
vincing, and  satisfactory  that  the  claimant,  Ray  Reiss,  on 
February  10  or  February  11,  1914,  loaned  to  Mary  Wash- 
burn Utter  the  sum  of  $2,500,  you  will  answer  the  question 
submitted  to  you  'Yes.' 
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**15.  If  you  are  not  so  satisfied,  you  will  answer  the 
question  'No.' " 

At  the  time,  the  trial  judge  believed  that  these  instructions 
were  sustained  by  the  case  of  Dilger  ik  McQuade,  158  Wis. 
328,  148  N.  W.  1085.  On  a  motion  for  a  new  trial  the  trial 
judge  came  to  the  conclusion  that  he  had  been  mistaken  in 
applying  to  the  case  the  rule  laid  down  in  the  case  just  cited, 
since  that  was  not  an  action  on  a  claim,  but  in  reality  a  case 
in  equity  to  establish  a  lost  instrument  for  the  conveyance  of 
realty  and  to  compel  specific  performance  thereof.  With 
commendable  frankness  the  judge  admitted  the  mistake  and 
ordered  a  hew  trial.  The  important  question  to  be  decided 
is  whether  this  was  error. 

Counsel  for  appellant  cite  to  sustain  their  contention  5 
Ency.  of  Ev.  420;  17  Cyc.  778;  I  Moore,  Facts,  §§46,  47, 
128,  172;  several  New  York  cases;  one  from  Colorado;  one 
from  California;  and  one  from  Missouri.  The  Missouri 
case  holds  that  to  sustain  claims  of  this  character  the  plaint- 
iff's allegations  must  be  proved  beyond  a  reasonable  doubt. 
Craddock  v.  Jackson  (Mo.)  223  S.  W.  924,  929.  The  New  ' 
York  cases  do  not  state  the  rule  to  the  full  extent  of  the 
instructions  given,  but  do  declare  that  the  evidence  should  be 
"very  satisfactory." 

It  is  true  that  this  court  in  certain  classes  of  cases  has 
approved  the  rule  requiring  proof  that  is  clear,  convincing, 
and  satisfactory,  and  in  some  of  the  cases  the  words  "beyond 
all  reasonable  controversy"  are  added. 

Since  this  is  a  question  which  will  often  arise  we  mention 
some  of  the  cases  cited  in  respondent's  brief : 

Lindev,  Gudden,  109  Wis.  326,  85  N.  W.  323,  an  action 
to  set  aside  a  form  of  conveyance  duly  acknowledged; 
Larson  v.  Pederson,  115  Wis.  191, 91  N.  W.  659,  to  impeach 
the  execution  of  a  duly  executed  deed;  Citizens  Bank  v: 
Jones,  117  Wis.  446,  94  N.  W.  329,  to  set  aside  a  duly 
executed  mortgage ;  Demark  v.  Milwaukee  E.  R.  &  L.  Co. 


182        SUPREME  COURT  OF  WISCONSIN.     [Jan. 

Estate  of  Utter,  173  Wis.  180. 

142  Wis.  624,  126  N.  W.  13,  to  set  aside  a  written  release  on 
the  ground  of  fraud  or  coercion;  Boring  v,  Ott,  138  Wis. 
260,  119  N.  W.  865,  restraining  in  equity  a  judgment  regu- 
larly entered  after  trial  in  a  court  of  law ;  Burnham  v.  Burn- 
ham,  119  Wis.  509,  97  N.  W.  176,  to  set  aside  a  deed  for 
fraud. 

Perhaps  the  higher  degree  of  proof  is  most  often  required 
where  fraud  is  charged.  Bowe  v.  Gage,  127  Wis.  245,  106 
N.  W.  1074. 

Appellant's  counsel  have  cited  no  case  decided  by  this 
court  where  the  rule  stated  in  the  instructions  given  to  the 
jury  has  been  approved  or  declared,  and  we  have  found  no 
such  case.  On  the  contrary,  it  is  the  rule  in  civil  cases  gener- 
ally that  the  jury  are  required  to  be  convinced  or  satisfied  of 
the  existence  of  facts  by  the  preponderance  of  the  evidence. 
Brennan  v.  Healy,  157  Wis.  37,  145  N.  W.  641 ;  Bowe  v. 
Gage,  supra.  But  in  certain  classes  of  cases,  as  indicated 
above,  the  higher  degree  of  proof  is  required. 

It  is  earnestly  urged  that  the  rule  of  evidence  as  laid  down 
•  in  the  instructions  to  the  jury  ought  to  prevail  to  prevent 
plundering  estates.  No  doubt  fraudulent  claims  are  too 
often  filed  and  such  claimants  sometimes  succeed.  On  the 
other  hand,  the  restriction  proposed  might  quite  as  often 
cause  the  defeat  of  meritorious  claims.  The  statute  re- 
lating to  conversations  and  transactions  between  claimants 
and  deceased  persons  is  one  important  safeguard  preventing 
fraud  in  this  class  of  cases.  But  however  we  may  regret  it, 
there  can  be  no  statutes  or  rules  of  law  which  will  prevent  an 
occasional  failure  of  justice. 

The  celebrated  work  of  Jeremy  Bentham,  the  Rationale 
of  Judicial  Evidence,  was  published  nearly  one  hundred 
years  ago.  Since  that  time  the  whole  tendency  of  legislation 
and  judicial  decision  has  been  toward  the  eliminating  of 
many  of  the  restrictions  and  exclusionary  rules  of  evidence 
which  had  grown  up  in  the  English  courts  and  which,  as  he 
showed,  hampered  the  administration  of  justice.    Prisoners 
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on  trial  and  parties  in  civil  actions  may  now  testify  in  their 
own  behalf.  The  rule  excluding  witnesses  interested  in  the 
result,  with  its  infinite  complications,  has  been  abolished. 
Statutes  in  many  of  the  states  have  removed  many  of  the 
common-law  disabilities  which  prevented  husband  and  wife 
from  testifying  for  or  against  each  other.  These  are  only  a 
few  of  the  many  instances  which  might  be  given  showing  the 
trend  of  legislation  on  this  subject.'  In  judicial  decisions 
there  is  also  a  tendency  to  allow  to  the  trial  judge  greater 
discretion  in  receiving  and  excluding  evidence  so  long  as 
well  established  rules  are  not  violated. 

We  are  not  disposed  to  go  counter  to  the  plain  tendency  of 
modem  legislation  and  judicial  decisions  by  creating  a  new 
exception  or  restriction  for  this  class  of  cases,  and  we  hold 
that  the  instructions  were  erroneous. 

It  is  urged  that  the  result  would  have  been  the  same  if 
correct  instructions  on  the  subject  had  been  given,  because,  it 
is  urged,  the  testimony  is  insufficient  to  support  the  claim. 
Several  witnesses  testified  to  the  delivery  of  the  money  by 
claimant  to  the  deceased,  and  two  witnesses  gave  testimony 
from  which  the  jury  might  have  believed  that  the  transaction 
amounted  to  a  loan  rather  than  payment  of  a  debt.  It  was 
plainly  a  question  for  the  jury. 

The  instructions  related  to  the  vital  issue  in  the  case. 
They  placed  upon  the  respondent  a  greater  burden  of  proof 
than  the  law  requires,  and  were  clearly  prejudicial.  Penn- 
sylvania C,  &  S.  Co,  V.  Schmidt,  155  Wis.  242,  144  N.  W. 
283;  Carle  z\  Nelson,  145  Wis.  593,  130  N.  W.  467;  Schu- 
macher v,  TuttleP.  Co,  142  Wis.  631,  126  N.  W.  46. 

By  the  Court, — Order  affirmed. 
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Greenfield,  Appdlant,  vs.  Miller,  Respondent 

December  14,  ip20 — January  11,  jp2i. 

Negligence:  Invitor  and  invitee:  Licensor  and  licensee:  Host  and 
guest:  Injury  to  guest  by  slipping  on  rug, 

1.  In  cases  of  invitor  and  invitee,  where  the  invitor  is  sought  to 

be  made  liable  for  failure  to  exercise  ordinary  care  to  keep 
and  maintain  his  premises  in  a  safe  condition,  there  must  be 
some  mutuality  of  interest  or  benefit  in  order  to  render  the 
invitor  liable. 

2.  Ordinarily  there  is  no  liability  on  the  part  of  a  licensor  for 

injuries  sustained  by  those  coming  on  his  premises  as  mere 
licensees,  unless  there  is  something  on  the  premises  in  the 
nature  of  a  trap  or  the  licensor  is  guilty  of  active  negligence. 

3.  The  relation  of  licensor  and  licensee  existed  where  the  owner 

of  a  new  house  invited  the  plaintiff  and  her  husband  to  spend 
a  holiday  as  his  guests;  and  there  is  no  liability  on  the  part 
of  the  host  by  reason  of  the  fact  that  the  plaintiff,  while 
walking  through  the  house,  slipped  on  a  small  rug  covering 
a  highly  polished  floor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  G.  N.  Risjord,  Judge.    Affirmed, 

This  action  vvras  brought  to  recover  damages  which  plaint- 
iflF  sustained  by  falling  on  the  floor  in  the  residence  of  de- 
fendant in  the  city  of  Racine.  Some  time  prior  to  Decem- 
ber 31,  1916,  the  defendant  invited  the  plaintiff  and  her 
husband  to  spend  New  Year's  eve  and  New  Year's  day  at 
the  home  of  defendant,  which  had  been  recently  finished, 
the  floors  highly  polished  and  oriental  rugs  thereon.  While 
walking  through  the  house  the  plaintiff  slipped  on  a  small 
oriental  rug  about  three  and  one-half  or  four  feet  square 
and  injured  her  leg. 

The  plaintiff  alleges  substantially  that  on  December  31, 
1916,  she  was  the  guest  of  the  defendant  and  his  wife  at 
their  home  in  Racine ;  that  defendant's  residence  had  been 
completed  a  short  time  prior  and  the  floors  were  of  hard- 
wood, highly  polished  and  slippery ;  that  there  was  a  corridor 
leading  from  the  living-room  to  a  sun-parlor  with  hardwood 
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floor  highly  polished  and  very  slippery;  that  the  corridor 
was  fifteen  feet  in  length  and  between  three  and  one-half  and 
four  feet  wide  from  wall  to  wall ;  and  that  about  three  and 
one-half  to  four  feet  from  the  entrance  to  said  sun-parlor 
from  the  corridor  are  posts  or  pillars  extending  out  from 
the  walls  and  reaching  from  the  floor  to  the  ceiling;  that 
those  two  posts  are  directly  opposite  each  other  and  in  such 
a  position  that  they  might  be  used  for  hanging  a  door,  thus 
giving  the  space  between  the  pillars  and  the  sun-parlor  a 
vestibule  effect. 

That  upon  the  floor  of  said  corridor,  between  the  entrance 
to  the  sun-parlor  and  the  two  pillars,  the  defendant  had 
placed  an  oriental  rug  four  feet  square  which  almost  covered 
the  floor,  which  floor  was  highly  polished  and  very  slip- 
pery, and  which  condition  of  the  floor  is  not  capable  of 
being  discovered  in  the  exercise  of  ordinary  care. 

That  plaintiff  in  going  through  the  corridor  stepped  upon 
the  little  rug,  which  gave  way  under  her,  causing  her  to  fall, 
striking  her  leg  upon  one  of  the  pillars  and  causing  severe 
injury. 

That  it  was  the  duty  of  the  defendant  to  have  warned 
the  plaintiff  of  the  slippery  condition  of  the  floor;  that  it 
was  the  duty  of  the  defendant  to  have  secured  or  fastened 
the  rugs  so  they  would  not  slip;  that  the  defendant  breached 
and  violated  this  duty  to  the  plaintiff  by  failing  to  warn 
and  by  failure  to  securely  fasten  the  rug,  and  as  the  proxi- 
mate result  thereof  the  plaintiff  sustained  the  damages. 

Issue  was  taken  on  the  complaint  and  a  trial  had  before 
the  court  and  a  jury.  At  the  close  of  the  evidence  both 
parties  moved  for  a  directed  verdict,  the  defendant  re- 
serving the  question  of  damages  for  the  consideration  of 
the  jury  in  the  event  that  the  court  should  decide  in  favor  of 
plaintiff. 

After  arguments  of  counsel  the  court  below  said: 

"I  cannot  see  that  there  is  anv  question  for  the  jury  in 
this  case:  that  there  is  any  proof  of  negligence  on  the  part 
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of  the  defendant.  No  duty  was  owing  by  him,  under  the 
circumstances,  to  warn  the  plaintiff  of  the  condition  of  the 
floor,  and  that  the  condition  was  nearly,  if  not  quite,  as 
well  known  to  the  plaintiff  as  to  the  defendant,  anyway,  and 
that  the  jury  will  be,  in  the  morning,  at  the  opening  of  the 
session,  directed  to  return  a  verdict  against  the  plaintiff  and 
for  the  defendant,  because  no  cause  of  action." 

The  court  below  directed  verdict  in  favor  of  the  de- 
fendant and  denied  appellant's  motion  for  a  new  trial.  In 
directing  verdict  the  court  said: 

"Gentlemen  of  the  jury,  in  this  case  the  opinion  of  the 
court  is  that  there  is  no  evidence  to  go  to  you  on  the  issues 
involved  here.  Without  considering  the  question  of  whether 
or  not  an  action  of  this  kind  lies  between  these  parties,  it 
does  not  seem  to  me  that  there  is  anv  breach  of  any  duty 
owing  from  the  defendant  to  the  plaintiff  in  this  case. 

"I  can  see  that  if  it  appeared  from  the  evidence  that  it  was 
usual  and  customary  in  the  vicinity  of  the  home  of  the 
defendant  to  have  rugs  of  that  kind  fastened  to  the  floor, 
and  that  the  defendant  had  knowledge  of  that  custom  or 
usage,  or  ought  to  have  knowledge  of  it,  and  the  plaintiff 
either  did  not  know  anything  about  the  conditions  there  at 
the  time  or  assumed  that  this  rug  was  fastened  so  as  to  be 
reasonably  safe,  the  situation  might  be  entirely  different; 
but  that  is  not  this  case." 

Judgment  was  entered  in  favor  of  the  defendant  on  the 
directed  verdict  and  against  the  plaintiff  for  the  costs  and 
disbursements  of  the  action,  from  which  judgment  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  Kaumheimer  & 
Ketmey  of  Milwaukee,  and  oral  argument  by  R.  L  Kenney. 

For  the  respondent  there  was  a  brief  by  Queries,  Spencc 
&  Quarles,  attorneys,  and  Arthur  B,  Doe,  of  counsel,  all  of 
Milwaukee ;  and  the  cause  was  argued  orally  by  Mr,  Doe, 

Kerwin,  J.  The  issues  involved  upon  this  appeal  are 
(1)  whether  the  court  below  erred  in  directing  a  verdict 
for  the  defendant,  and  (2)  whether  error  was  committed  in 
denying  appellant's  motion  for  a  new  trial. 
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The  theory  of  counsel  for  appellant  is  that  the  duty  owing 
by  the  defendant  to  the  plaintiff  upon  the  facts  in  this  case 
is  that  of  ordinary  care,  and  that  under  this  rule  it  was  the 
duty  of  the  defendant  to  render  the  premises  reasonably 
safe  for  the  visit  of  his  guests. 

The  material  allegations  in  the  complaint  which  are  the 
basis  of  plaintiff's  cause  of  action  are  set  out  in  the  state- 
ment of  facts  heretofore  set  forth  and  need  not  be  repeated. 
Obviously  the  court  below  had  in  mind  the  rule  of  law 
that  under  the  facts  in  the  case  the  relation  existing  between 
the  plaintiff  and  defendant  was  that  of  licensor  and  licensee, 
and  hence  the  plaintiff  took  the  premises  in  the  condition  in 
which  she  found  them. 

It  is  quite  obvious  from  the  argument  of  counsel  for  ap- 
pellant in  their  brief  as  well  as  from  some  of  the  cases 
cited  that  they  seek  to  bring  the  instant  case  within  the 
legal  definition  of  invitor  and  invitee,  or  cases  of  licensor 
and  licensee,  where  a  liability  existed  because  of  a  trap  left 
on  the  premises  by  the  licensor  or  active  negligence  on  his 
part. 

Gorr  V.  Mittlestaedt,  96  Wis.  296,  71  N.  W.  656,  is  a 
case  holding  that  where  a  private  driveway,  twelve  feet 
wide,  with  well  defined  boundaries,  is  situated  over  twenty 
feet  from  a  cellar,  the  intervening  space  being  occupied  by  a 
grass  plot  and  piles  of  stone  extending  from  the  ends  of 
the  cellar  nearly  to  the  driveway,  the  owner  of  the  premises 
is  not  liable  for  injuries  received  by  a  person  traveling  on 
the  driveway  by  invitation,  whose  horse  became  unmanage- 
able and  caused  the  carriage  to  wholly  leave  the  driveway 
and  pass  over  the  grass  plot  to  the  cellar. 

Lehman  v,  Amsterdam  C  Co,  146  Wis.  213,  131  N.  W. 
362,  is  a  case  where  plaintiff  was  injured  by  falling  into  an 
open  stairway  in  defendant's  store.  The  court  held  that 
-where  the  customer  was  invited  to  the  very  verge  of  the 
opening  for  the  purpose  of  examining  goods  on  the  shelves 
and  was  left  there  without  warning  while  her  mind  was 
occupied  with  this  purpose,  it  could  not  say  as  a  matter  of 
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law  that  she  was  guilty  of  contributory  negligence  in  fail- 
ing to  see  it,  and  that  it  was  a  question  for  the  jury. 

In  Shdw  V.  Ogden,  214  Mass.  475,  102  N.  E.  61,  the 
driver  of  a  delivery  wagon,  passing  by  implied  invitation 
through  a  private  driveway,  struck  the  limb  of  a  tree  witli 
the  top  of  the  wagon.  The  owner  of  the  driveway  was  held 
not  liable. 

In  Marston  v,  Reynolds,  211  Mass.  590,  98  N.  E.  601, 
where  a  person  inspecting  a  house  to  rent  fell  eighteen  feet 
off  a  dark  platform  into  a  basement,  the  owner  was  held 
liable. 

In  Hamilton  v.  Taylor,  195  Mass.  68,  80  N.  E.  592,  an 
iceman  carrying  ice  across  a  passageway  fell  into  an  eleva- 
tor well,  there  being  no  warning  that  the  well  was  open.  It 
was  held  that  there  was  an  implied  invitation  to  enter  with 
the  ice,  and  the  owner  was  held  liable. 

Flood  V.  Pabst  B,  Co.  158  Wis.  626,  149  N.  W.  489,  is 
clearly  distinguishable,  as  will  readily  be  seen  by  an  exami- 
nation of  the  case. 

It  will  be  seen  that  in  the  cases  of  invitor  and  invitee 
there  must  be  some  benefit  to  the  invitor  in  order  to  render 
him  liable  for  failure  to  exercise  ordinary  care;  there  must 
be  some  mutuality  of  interest;  and  if  the  interest  be  only 
such  as  concerns  the  person  entering,  then  he  is  but  a  mere 
licensee  and  there  is  no  implied  invitation.  But  the  legal 
distinction  between  implied  invitor  and  invitee  and  a  mere 
licensor  and  licensee  is  quite  well  marked  in  the  decisions, 
the  general  rule  being  that  there  is  no  liability  on  the  part  of 
the  licensor  for  injury  sustained  by  those  coming  on  his 
premises  as  mere  licensees,  unless  there  is  something  on  the 
premises  in  the  nature  of  a  trap  which  fact  proximately 
caused  the  injury,  or  the  licensor  was  guilty  of  active  neg- 
ligence. 

In  Bigelow,  Torts  (8th  ed.)  160,  161,  it  is  said: 

"If  the  licensee  is  invited  only  as  a  guest  or  friendly 
visitor  or  for  benevolence,  he  enters  on  no  better  footing. 
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as  far  as  the  present  question  is  concerned,  than  if  he  were 
a  bare  licensee;  he  cannot  hold  the  owner  or  occupant  to 
any  duty  of  care  or  diligence  beyond  giving  notice  of  any 
danger  of  which  he  is  aware." 

There  seems  to  be  a  great  dearth  of  authority  on  the 
subject  of  the  doctrine  of  licensor  and  licensee  as  applied 
between  host  and  guest.  The  case  of  Sonthcote  v.  Stanley, 
1  H.  &  N.  247,  appears  to  be  the  leading  case  upon  the 
subject  and  has  been  quoted  with  approval  in  other  cases. 

It  is  true  there  are  some  cases  holding  that  if  the  invita- 
tion to  enter  premises  be  actual  it  creates  of  itself  a  duty  to 
have  the  premises  in  fit  condition  for  the  purpose  so  far  as 
might  be  by  due  care  or  diligence,  and  such  cases  are  some- 
times regarded  as  limitations  or  exceptions  to  the  general 
rule,  as  in  the  English  case  above  cited,  where  the  licensee 
is  invited  only  as  a  guest  or  friendly  visitor  or  for  benevo- 
lence. He  stands  on  no  better  footing  than  the  bare  licensee 
and  must  take  the  premises  as  he  finds  them,  subject,  how- 
ever, to  the  limitation  that  the  licensor  must  not  set  a  trap 
or  be  guilty  of  active  negligence  which  contributed  to  the 
injury. 

It  is  difficult  to  lay  down  any  general  rule  on  the  subject 
as  applicable  to  all  cases.  The  facts  in  each  case,  including 
the  nature  of  the  invitation,  must  be  considered.  Bigelow, 
Torts  (8th  cd.)  161,  162;  Hupfer  v.  Nat  D.  Co.  114  Wis. 
279,  90  N.  W.  191. 

The  doctrine  is  well  stated  in  Plummer  v.  Dill,  1 56  Mass. 
426,  31  N.  E.  128,  as  follows: 

'Tt  is  held  in  England  that  one  who  comes  on  an  express 
invitation  to  enjoy  hospitality  as  a  guest  must  take  the  house- 
as  he  finds  it;  and  that  his  right  to  recover  for  an  injury 
growing  out  of  dangers  on  the  premises  is  no  greater  than 
that  of  a  mere  licensee.  South-cote  v.  Stanley,  1  H.  &  N. 
247.  The  principle  of  the  decision  seems  to  be  that  a  guest, 
who  is  receiving  the  gratuitous  favors  of  another,  has  no 
such  relation  to  him  as  to  create  a  duty  to  make  the  place 
where  hospitality  is  tendered  safer  or  better  than  it  is.  It 
IS  w^ell  settled  there  that  to  come  under  an  implied  invita- 
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tion,  as  distinguished  from  a  mere  license,  the  visitor  must 
come  for  a  purpose  ccMinected  with  the  business  in  which 
the  occupant  is  engaged,  or  which  he  permits  to  be  carried 
on  there.  There  must  at  least  be  some  mutuality  of  interest 
in  the  subject  to  which  the  visitor's  business  relates,  although 
the  particular  thing  which  is  the  object  of  the  visit  may 
not  be  for  the  benefit  of  the  occupant.  Pollock,  Torts,  417; 
Holmes  v.  North  Eastern  Ry.  L.  R.  4  Exch.  254 ;  S.  C  L.  R. 
6  Exch.  123 ;  IVhite  v.  France,  2  C.  P.  Div.  308 ;  Burch^ll  v. 
Hickisson,  50  L.  J.  Q.  B.  101." 

The  doctrine  of  licensor  and  licensee  applies  also  where 
one  invites  another  to  ride  with  him  in  his  conveyance, 
where  the  person  invited  to  ride  is  a  gratuitous  passenger. 
Patnode  v.  Foote,  153  App.  Div.  494,  138  N.  Y.  Supp. 
221 ;  Pigeon  v.  Lane,  80  Conn.  237,  67  Atl.  886;  Beard  v. 

«  

Klusmeier,  158  Ky.  153,  164  S.  W.  319;  Maybcrrw.  Sivc\\ 
18  Kan.  291. 

Of  course  in  the  class  of  cases  last  above  mentioned  it 
must  appear  that  the  licensor  was  not  guilty  of  any  wilful 
act  of  negligence  or  any  new  danger  created  by  the  licensor. 
As  stated  in  other  cases,  where  the  relation  of  licensor  and 
licensee  exists,  the  licensee  can  only  recover  for  setting  a 
trap  or  for  active  negligence. 

The  court  is  of  opinion  that  in  the  instant  case  the  rela- 
tion of  licensor  and  licensee,  under  the  allegations  of  the 
complaint,  existed  under  the  general  rule  that  where  a 
guest  is  invited  to  come  into  the  premises  of  the  host  for 
social  or  benevolent  purposes  only,  the  relation  thus  created 
is  one  of  licensor  and  licensee  and  the  rule  of  ordinary  care 
does  not  apply. 

The  question  then  arises  in  this  case,  under  the  allegations 
of  the  complaint,  whether,  if  it  were  established  that  it  was 
the  custom  in  the  vicinity  of  Racine  to  have  oriental  rugs 
fastened  and  the  defendant  knew  this  and  failed  to  notify 
the  plaintiff,  and  plaintiff  was  ignorant  of  the  fact,  there 
could  be  a  recovery.  This  proposition  it  is  not  necessary 
to  decide  in  the  view  we  take  of  the  present  case,  because 
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there  was  no  sufficient  evidence  of  a  general  custom.  The 
only  witness  offered  to  testify  to  a  custom  in  Racine  stated 
that  he  was  not  personally  familiar  with  the  laying  of  rugs 
in  that  city.  Therefore  his  testimony  was  properly  ex- 
cluded. No  other  evidence  on  that  subject  was  offered, 
hence  there  is  no  basis  for  the  claim  in  the  complaint  that 
defendant  was  negligent  in  the  respect  mentioned,  namely, 
failing  to  notify  plaintiff  that  the  rugs  were  not  fastened. 
It  follows,  therefore,  that  the  purely  social  relationship  in 
the  case  at  bar  raised  no  duty  on  the  part  of  the  host  to 
exercise  care  or  make  the  premises  more  safe,  and  that  the 
relationship  of  host  and  guest,  under  the  circumstances,  was 
equivalent  to  the  legal  relationship  of  licensor  and  licensee 
and  not  equivalent  to  the  legal  relationship  of  invitor  and 
invitee. 

We  are  satisfied  that  no  prejudicial  error  was  committed 
by  the  court  below  and  that  the  judgment  is  right  and  should 
be  affirmed. 

By  the  Court. — ^The  judgment  of  the  court  below  is 
affirmed.  • 


Sommerfeld,  Respondent,  vs.  Chicago,  North  Shore  & 

Milwaukee  Railroad,  Appellant. 

December  /j,  iq20 — January  ii,  ip2i. 

Carriers:  Interurban  railroads:  Negligence:   Res  ipsa  loquitur: 
Passenger  injured  by  breaking  of  window. 

1.  A  presumption  of  negligence  is  indulged  in  cases  where  the 
facts  and  circumstances  show  that  an  accident  could  not  have 
happened  if  the  defendant  had  used  ordinary  care;  but  in  this 
case,  which  is  to  recover  damages  for  injuries  received  by  a 
passenger  on  an  interurban  car  when  a  window  suddenly 
broke,  this  doctrine  does  not  apply,  because  the  evidence  does 
not  sustain  the  conclusion  that  the  breaking  of  the  window 
was  caused  by  defendant's  negligence  in  furnishing  a  defec- 
tive window,  rather  than  some  unknown  cause,  such  as  the 
window  being  struck  by  an  object  from  the  outside. 
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2.  Where  under  the  evidence  it  was  a  matter  of  speculation  and 
conjecture  as  to  whether  the  window  was  broken  by  a  stone 
thrown  at  the  train  or  as  the  result  of  the  negligence  of  the 
railroad  company  in  furnishing  defective  window  glass  or  an 
imperfect  frame,  or  in  negligently  fitting  the  glass  into  the 
sash,  the  passenger  could  not  recover,  the  doctrine  of  res 
ipsa  loquitur  being  inapplicable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Oscar  M.  Fritz,  Circuit  Judge.     Reversed, 

This  action,  originally  tried  in  the  civil  court  of  Mil- 
waukee county,  Otto  H.  BREroENBACH.  judge  presiding, 
was  brought  for  personal  injuries  sustained  by  plaintiff  from 
glass  projected  into  the  car  by  the  breaking  of  a  window 
while  he  was  traveling  as  a  passenger  on  defendant's  car. 
The  complaint  charges  negligence  as  follows :  ( 1 )  that  the 
car  and  windows  were  negligently  constructed  and  of  in- 
ferior material;  (2)  that  the  car  and  windows  were  negli- 
gently permitted  to  become  out  of  repair  and  in  a  defective 
and  dangerous  condition;  (3)  that  the  car  was  operated 
negligently  and  at  a  dangerous  and  excessive  speed.  The 
answer  denies  negligence. 

In  the  civil  court  a  special  verdict  was  rendered  in  favor 
of  the  plaintiflF,  damages  being  fixed  in  the  sum  of  $545. 
Defendant  appealed  to  the  circuit  court,  where  the  judgment 
of  the  civil  court  was  affirmed.  This  is  an  appeal  from 
such  judgment. 

For  the  appellant  there  was  a  brief  by  Edgar  L.  Wood  of 
Milwaukee,  attorney,  and  A.  L.  Gardner  of  Chicago,  of 
counsel ;  and  the  cause  was  argued  orally  by  Mr.  Wood. 

Thomas  F.  Hayden  of  Milwaukee,  for  the  respondent. 

SiEBECKER,  C.  J.  It  appears  that  the  plaintiff  was  seated 
near  the  window  in  one  of  defendant's  cars  composing  the 
interurban  train  on  its  way  from  Lake  Bluff,  Illinois,  to 
the  city  of  Milwaukee,  Wisconsin ;  that  while  the  train  was 
going  at  the  rate  of  about  fifty  miles  per  hour  the  glass  of 
the  window  suddenly  broke,  causing  small  particles  of  glass 
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to  cut  his  face  and  enter  both  of  his  eyes,  which  seriously 
injured  him.  Some  of  the  particles  and  pieces  of  glass 
flew  across  the  car,  reaching  the  seat  on  the  side  of  the  car 
opposite  the  one  occupied  by  plaintiff.  Other  pieces  of 
glass  were  scattered  in  the  area  near  his  seat.  The  break 
in  the  window  glass  is  described  as  one  in  the  form  of  a  hole 
in  the  upper  left-hand  comer  of  the  window.  The  plaintiff 
testifies  in  effect  that  the  glass  suddenly  started  cracking 
and  crystallizing  and  showered  glass  in  his  face.  Others 
who  observed  the  accident  testified  that  at  the  starting  point 
of  the  break  it  looked  like  a  crescent-shaped  hole  and  that 
the  cracks  in  the  glass  spread  from  the  hole.  It  is  manifest 
that  at  the  point  where  the  break  started  it  left  a  hole  and 
that  the  glass  from  this  hole  flew  in  small  particles  into 
plaintiff's  face  and  eyes  and  was  driven  across  the  car,  and 
that  other  parts  of  the  window  glass  cracked  and  broke 
into  larger  pieces  and  were  scattered  about  the  floor  of  the 
car.  Upon  search  no  stone  or  other  missile  was  found  in 
the  car  to  indicate  that  any  such  object  had  come  through 
the  window.  There  is  some  evidence  tending  to  show  that 
glass  in  a  car  window  like  this  one  may  break  from  imper- 
fections in  the  glass  or  from  imperfect  setting  of  the  glass 
into  the  frame  holding  it,  but  there  is  no  evidence  to  show 
that  any  of  these  imperfections  or  jdefects  had  been  observed 
by  any  person  in  the  pane  of  glass  or  the  window  in  question. 
The  evidence  is  in  conflict  as  to  whether  boys  were  on  or 
near  the  right  of  way  of  the  company  and  whether  they  were 
engaged  in  throwing  missiles  at  the  moving  train. 

The  jury  found  that  the  window  was  not  broken  by  an 
object  from  the  outside ;  that  the  defendant  failed  to  exercise 
ordinary  care  as  regards  the  condition  of  the  window  before 
it  broke  on  this  occasion ;  and  that  such  want  of  ordinary 
care  by  defendant  proximately  caused  the  plaintiff's  injury. 
These  findings  are  excepted  to  on  the  ground  that  the 
evidence  does  not  sustain  the  verdict.  The  circuit  court 
held  that  the  verdict  is  sustained  by  the  evidence. 

Vol.  173—7 
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It  is  the  claim  of  the  defendant  that  the  evidence  con- 
clusively shows  that  the  window  was  broken  by  some  object 
from  the  outside.  The  facts  testified  to  by  the  witnesses 
who  observed  the  break  in  the  glass  and  who  saw  the  parti- 
cles of  glass  like  those  that  were  thrown  into  plaintiff's 
face  and  eyes  and  cast  across  the  interior  of  the  car  tend  to 
show  that  the  force  which  caused  the  break  operated  in  all 
respects  as  a  sharp  blow  operates  when  the  surface  of  glass 
is  struck.  Th?  broken  particles  of  glass  were  driven  into 
the  car  as  a  blow  from  the  outside  would  drive  them;  the 
glass  knocked  out  of  the  hole  on  the  upper  left-hand  comer 
was  reduced  to  small  particles  such  as  would  result  from  a 
swift,  severe  blow  from  an  outside  object;  the  hole  pro- 
duced in  the  glass  was  one  which  is  produced  in  glass  like 
this  when  struck  by  a  swift  missile  like  a  bullet  fired  from  a 
firearm,  and  the  cracks  in  the  glass  radiating  from  this  hole 
as  a  center  indicated  that  thev  resulted  from  the  force  that 
made  its  impact  on  the  glass  at  the  point  where  the  hole  was 
found.  All  of  these  facts  indicate  the  uncertainty  of  the 
cause  that  produced  the  break  of  the  glass.  Considering 
these  facts  in  connection  with  the  claim  of  the  plaintiff  that 
some  defect  in  the  glass  or  in  the  manner  in  which  it  was 
framed  into  the  sash  must  have  caused  it  to  break  in  the 
manner  it  did,  it  is  apparent  that  the  actual  cause  of  this 
accident  is  not  established  with  any  reasonable  certainty. 
A  searching  study  of  all  the  facts  and  circumstances  of 
the  case  persuades  us  that  the  jury's  finding  that  the  window 
was  not  broken  by  being  struck  by  some  object  from  the 
outside  is  the  merest  conjecture  and  speculation.  The  evi- 
dence furnishes  no  reasonable  basis  for  drawing  this  in- 
ference, and  the  jury  must  of  necessity  have  been  led  by 
mere  speculation  in  arriving  at  their  finding.  The  physical 
facts  and  conditions  as  disclosed  by  the  testimony  are  such  as 
to  suggest  a  probability  that  some  blow  by  an  outside  object 
caused  the  break,  yet  there  is  not  sufficient  certainty  in  this 
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evidence  to  support  this  conclusion.  The  trial  and  circuit 
courts  were  of  the  view  that  the  doctrine  of  res  ipsa  loquitur 
is  applicable  to  the  case,  and  that  the  facts  and  circum- 
stances proven  established  a  prima  fade  case  of  defendant's 
negligence.  A  presumption  of  negligence  is  indulged  in 
cases  of  this  class  where  the  facts  and  circumstances  show 
that  the  accident  could  not  have  happened  if  the  defendant 
had  used  ordinary  care  in  the  discharge  of  the  duties  im- 
posed on  it  in  its  relation  to  the  plaintiff. 

In  Cummings  v.  Nat  F.  Co.  60  Wis.  603,  18  N.  W.  742, 
20  N.  W.  665,  this  court  phrased  the  rule  as  follows: 

"When  the  thing  is  shown  to  be  under  the  management 
of  the  defendant  or  his  servants,  and  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  want  of  care."  See,  also,  Clem- 
ons  V,  C,  St.  P.,  M.  &  O.  R,  Co.  137  Wis.  387,  119  N.  W. 
102;  Adams  v.  Bucyrns  Co.  155  Wis.  70,  143  N.  W.  1027. 

The  vice  of  the  claim  that  this  doctrine  is  applicable  to 
this  case  arises  from  the  fact  that  the  lower  courts  regarded 
the  jury's  finding  under  question  No.  1  as  establishing  that 
the  accident  was  not  caused  by  anything  other  than  defend- 
ant's negligence  in  furnishing  a  defective  window  glass,  an 
imperfect  frame,  or  negligently  fitting  the  glass  into  the 
sash.  This  claim  must  fail  because  the  evidence  does  not 
sustain  this  conclusion.  Some  unknown  cause  may  have 
produced  the  break  in  the  glass  which  was  wholly  unrelated 
to  defendant's  duty  to  furnish  a  proper  glass  and  place  it  in 
a  reasonably  sufficient  sash  in  an  ordinarily  careful  manner. 
It  is  considered  that  under  the  facts  and  circumstances 
shown  the  doctrine  of  res  ipsa  loquitur  does  not  apply  to 
this  case. 

It  follows  from  the  foregoing  considerations  that  the 
evidence  adduced  does  not  support  the  conclusion  that  the 
defendant  is  guilty  of  the  negligence  charged  in  the  com- 
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plaint,  and  that  the  trial  court  erroneously  awarded  judgr- 
ment  on  the  verdict.     • 

By  the  Court — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  direction  to  award  judgment 
dismissing  plaintiff's  complaint. 


Will  of  Hoya. 

Deciwber  is,  ip20^anuary  ii,  Jp2i. 

Executors:  Purchases  of  real  estate  by  executor:  Void  or  voidable 
sales:  Liability  for  profits:  Legatee  with  notice  of  proceed- 
ings: Subsequent  attack:  Executor  indebted  to  decedent  at 
time  of  appointment :  Obligations  barred  by  the  statute  of 
limitations. 

1.  Although  sec.  3914,  Stats,   (providing  that  an  executor  shall 

not  directly  or  indirectly  purchase  or  be  interested  in  the 
purchase  of  any  part  of  real  estate  sold  -by  him),  declares 
sales  made  contrary  to  such  provision  shall  be  void,  such 
sales  are  voidable  only,  and  an  action  to  set  the  same  aside 
must  be  brought  within  the  five-year  period  fixed  by  sec.  3918. 

2.  Where  a  residuary  legatee,  through  his  attorneys,  had  notice 

that  the  executor  had  purchased  real  estate  of  the  estate, 
but  acquiesced  in  the  approval  of  the  sale  by  the  county  court, 
he  cannot,  after  final  settlement,  attack  the  purchase  on  appeal 
to  the  circuit  court. 

3.  Where  an  executor  purchased  real  property  of  the  estate  and ' 

made  a  profit,  he  may  be  compelled  as  trustee  to  account 
therefor. 

4.  One  accepting  such  a  trust  as  executor  becomes  thereby  charge- 

able in  some  way  with  existing  obligations  which  he  owes  to 
the  estate  he  undertakes  to  administer. 

5.  The  running  of  the  statute  of  limitations  absolutely  extinguishes 

the  cause  of  action,  such  statutes  in  this  state  not  being  treated 
as  statutes  of  repose;  hence  one  who  becomes  an  executor 
of  a  decedent's  estate  does  not  thereby  become  chargeable  with 
debts  which  he  owed  testatrix  but  which  were  barred  by  the 
statute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Lawrence  W.  Halsey,  Circuit  Judge. 
Reversed. 

In  1896  one  Ferdinand  Hoya,  Sr.,  of  Milwaukee,  died 
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testate,  his  wife,  Agnes  Hoya,  being  the  sole  beneficiary. 
Proceedings  were  started  to  probate  his  estate,  but  no  final 
decree  was  entered  therein,  all  parties  concerned  treating 
the  real  and  personal  property  as  belonging  to  the  widow. 
October  ilst  of  the  same  year  the  widow  made  her  will  ap- 
pointing her  two  sons,  Ferdinand  A.  Hoya,  appellant  here, 
and  William  C.  Hoya,  executors.  She  gave  to  each  of  the 
sons  a  specific  legacy  of  $5,500  and  provided  that  the  residue 
should  be  divided  equally  between  the  two  sons  and  a  grand- 
son. Otto  F.  E.  Hoya,  respondent  here.  The  two  sons  re- 
ceived during  the  widowhood  of  the  mother  various  and 
substantial  sums  o^  money  from  her. 

In  1908  William  C.  Hoya,  who  before  then  had  been  en- 
gaged in  several  business  enterprises,  went  through  bank- 
ruptcy proceedings  and  made  a  composition  with  his  credi- 
tors, the  money  to  pay  which  was  advanced  by  his  mother. 
"January  27,  1912,  Mrs.  Agnes  Hoya  died  and  her  will 
was  admitted  to  probate  on  March  21st  of  the  same  year, 
after  objections  had  been  interposed  to  the  appointment  of 
Ferdinand  as  executor  by  the  respondent  and  others,  and  a 
special  administrator  was  appointed. 

In  July,  1913,  an  inventory  and  appraisal  was  filed  with 
a  verification  by  the  said  Ferdinand  A,  Hoya  as  surviving 
executor.  It  showed  as  real  estate  the  premises  which  had 
been  used  and  occupied  by  the  deceased  as  a  homestead  and 
the  value  thereof  was  appraised  at  $6,150.  Scheduled  as 
personal  property  were  the  following  items: 

( 1 )  Claim  against  the  estate  of  William  C.  Hoya  of  four 
items  of  loans  in  1908  aggregating  $8,300  and  with  accrued 
interest  of  $1,641.77;  (2)  cash  received  from  the  special 
administrator  of  $507.53;  (3)  a  mortgage  by  one  Hintz 
with  accrued  interest  of  $684.94;  (4)  a  note  of  one  Stecker 
Avith  accrued  interest  of  $208.13;  which  several  items  were 
appraised  at  the  stated  amounts. 

The  following  items,  each  of  which  was  stated  by  the 
executor  to  be  outlawed  and  each  appraised  as  worthless  by 
the  appraisers:  (a)  A  check  of  Ferdinand  A.  Hoya;  Decem- 
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ber  12,   1898,  payable  to  Agnes  Hoya,  executrix,  $300; 

(b)  note  of  Ferdinand  A,  Hoyd,  May  4,  1900,  for  $767,' 
payable  in  one  year,  with  interest  at  seven  per  cent.,  with 
the  indorsement  thereon  of  interest  paid  to  August  4,  1900; 

(c)  note  of  August  18,  1900,  in  the  sum  of  $200,  payable 
in  six  months,  seven  per  cent,  interest;  (d)  note  of  same, 
July  16,  1904,  for  $600,  payable  in  three  months,  at  seven 
per  cent,  interest. 

There  arle  also  scheduled  an  item  for  a  gold  watch  and 
chain  of  the  value  $100,  household  furniture  and  "wearing 
apparel  $177,  a  $500  note  which  had  long  been  outlawed 
and  the  maker  whereof  had  gone  through  voluntary  assign- 
ment, a  deposit  of  $11.13  in  the  First  National  Bank,  and  in 
the  Germania  Bank  of  $23.87;  and  cash  on  hand  fifty  cents. 

On  July  12,  1913,  the  executor  filed  an  iritieriocutory  ac- 
count showing  the  receipt  of  $507.53  from  the  special  ad- 
ministrator and  the  payment  of  the  principal  of  the  Hintz 
mortgage  of  $200  with  interest,  and  the  two  bank  deposits 
and  three  other  small  items. 

The  disbursements  included  a  number  of  items  of  alleged 
payments  to  himself  for  repairs  and  improvements  to  the 
homestead  and  •  for  taxes  on  the  same ;  the  amount  of  the 
disbursements  aggregating  at  that  time  $491.64. 

In  April,  1914,  Ferdinand  A.  Hoya  filed  a  petition  in  the 
county  court  stating  in  substance  that  the  present  estate  is 
insufficient  to  pay  the  legacies,  debts,  costs  of  administration, 
and  the  inheritance  taxes;  setting  forth  the  situation  as  to 
the  claim  scheduled  in  the  inventory  as  ag^ainst  the  estate  of 
William  C.  Hoya  and  that  it  was  being  contested  in  the 
estate  of  said  deceased  brother,  and  if  collectible  would  have 
to  be  offset  against  the  legacy  of  $5,500  provided  for  in  the 
will  of  Agnes  Hoya;  that  there  were  claims  against  the 
estate  of  upwards  of  $2,000.  It  then  described  the  real 
estate  in  question  and  that  the  same  had  been  appraised  at 
$6,150.  The  petition  was  silent  as  to  the  fact  of  these 
premises  having  been  described  in  the  inventory  as  a  home- 
stead. 
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Upon  such  petition  an  order  for  a  hearing  was  granted 
and  requiring  service  of  notice  thereof  on  all  the  parties  in- 
terested. 

It  appeared  from  a  recital  in  the  sheriff's  certificate  filed 
with  his  return^as  to  the  service  of  such  notice  that  the 
respondent  grandson,  Otto  F.  E.  Hoya,  could  not  be  found 
and, was  a  resident  of  Berlin,  Germany.  Admission  of 
service  of  a  copy  of  such  order,  however,  was  made  by  at- 
torneys representing  Otto  F.  E,  Hoya.  The  oath  of  such 
executor  to  make  such  sale  and  the  usual  form  of  bond  in 
the  sum  of  $7,500  were  filed  and  approved. 

July  8,  1914,  an  order  for  the  sale  was  made  reciting, 
among  other  things,  that  due  notice  had  been  given  for  the 
hearing  of  the  petition  and  that  appearance  was  made  for 
the  executor  and  on  behalf  of  such  petition  and  no  one  ap- 
peared to  oppose,  and  thereupon  the  executor  was  licensed 
and  authorized  to  sell  such  real  estate  in  the  usual  manner 
and  after  an  appraisal  should  be  had  thereon. 

On  October  5,  1914,  an  inventory  on  such  sale  was  filed 
and  the  same  premises  were  now  appraised  at  $4,250  by  the 
same  appraisers  who  had  fixed  its  value  in  the  inventory  of 
July,  1913,  at  $6,150. 

October  7,  1914,  the  executor  filed  his  report  of  sale  re- 
citing, among  other  things,  that  one  George  L.  Henes  had 
bid  $4,000  and  Ferdinand  A.  Hoya  bid  $4,250  for  said  prop- 
erty and  it  was  thtn  struck  off  and  sold  to  Ferdinand  A, 
Hoya  as  the  highest  and  best  bidder.  Due  service  of  the 
notice  of  sale  was  admitted  in  September,  1914.  by  the  at- 
torneys for  respondent.  Otto  F.  E.  Hoya. 

Notice  was  made  and  served  on  the  same  attorneys  of  the 
application  of  the  executor  for  an  order  confirming  the  sale, 
and  on  November  27,  1914,  an  order  was  made  confirming 
such  sale,  reciting  that  due  notice  had  been  given  of  such 
application  to  all  persons  interested  and  no  person  appeared 
to  oppose  confirmation,  and  that  it  appeared  to  the  court  that 
the  said  sale  was  legally  made  and  fairly  conducted  and  that 
the  sum  of  $4,250  is  not  disproportionate  of  the  value  of 
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said  real  estate,  and  thereupon  confirmed  the  same  and 
directed  the  executor  to  execute  and  deliver  a  deed  to  the 
purchaser. 

A  claim  was  interposed  by  Ferdinand  A.  Hoya  as  sur- 
viving executor  of  his  mother's  estate  against  the  estate  of 
his  brother,  William  C.  Hoya,  on  account  of  the  four 
several  items  aggregating  $8,500,  together  with  interest 
above  mentioned.  Objections  were  interposed  to  said  claims 
by  the  administratrix  of  the  estate  of  William  C.  Hoya,  and 
upon  a  hearing  had  the  county  court  decided  on  June  22, 
1914,  that  of  said  claim  $2,760  should  be  disallowed  and 
$3,200,  together  with  a  contingent  claim  of  $200  with  in- 
terest, allowed,  and  judgment  in  accordance  therewith  was 
filed  in  the  county  court  June  30,  1914. 

December  4,  1914,  Ferdinand  A,  Hoya  filed  his  verified 
account  and  petition  for  the  examination  and  allowance 
thereof  and  of  the  account  theretofore  filed  by  him  and  for 
the  determination  and  adjudication  of  the  inheritance  tax. 
.It  showed  in  the  items  of  receipts  a  charge  against  the  exec- 
utor for  rent  for  the  real  estate  at  $20  per  month,  the 
amount  of  $4,250  realized  on  the  sale,  and  an  item  of  $3,400 
as  being  due  from  the  estate  of  William  C.  Hoya.  Objec- 
tions were  interposed  to  this  account  so  filed  with  reference 
to  the  charges  on  account  of  repairs  to  the  homestead  and 
the  alleged  rental  thereof  and  on  the  ground  that  the  exec- 
utor had  omitted  to  account  for  all  th^roperty  belonging 
to  the  deceased.  A  hearing  was  had  t^n  the  objections, 
and  the  court  found  that  the  real  estate  constituted  the  home- 
stead of  the  deceased ;  that  the  executor  had  converted  to  his 
own  use  the  household  furniture,  wearing  apparel,  and  gold 
watch  and  chain,  and  adjudged  that  the  real  estate  was  not 
subject  to  the  payment  of  the  claims  filed  in  the  estate ;  that 
the  executor  was  not  required  to  charge  himself  with  rents 
collected  from  the  homestead  and  not  entitled  to  credit  for 
any  items  of  repairs,  management,  and  up-keep  of  the 
same;  disallowed  certain  items  of  the  account  as  to  the 
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payment  of  .premiums  on  bonds  and  disallowed  certain  other 
items  not  material  here,  and  then  surcharged  the  executor's 
account  and  directed  a  payment  to  be  made  pro  rata  upon 
the  claims  filedi  On  December  3,  1917,  an  order  was  made 
directing  the  payment  of  a  26.4  per  cent  dividend  to  the 
respective  claimants.  It  appears  that  such  payments  were 
made. 

May  27,  1918,  a  final  order  of  the  county  court  was  made 
and  entered  determining  in  substance  that  the  executor  had 
fully  administered  the  estate;  that  there  remained  in  his 
hands  the  proceeds  from  the  sale  of  the  homestead,  namely, 
$4,250,  which  amotmt  is  not  subject  to  the  claims  of  the 
creditors ;  that  the  creditors  had  been  paid  a  final  dividend ; 
that  William  C  Hoya  was  indebted  to  the  estate  in  the  sum 
of  $3,400 ;  that  the  real  estate  had  theretofore  been  sold  by 
order  of  the  court,,  and  then,  pursuant  to  the  terms  of  the 
last  will  of  said  deceased,  the  court  decreed  distribution  of 
the  personal  property,  to  Ferdinand  A.  Hoya  $3,825,  to  the 
legal  representatives  of  the  estate  of  William  C  Hoya 
$425,  which  amounts  make  up  the  proceeds  of  the  sale  of 
the  homestead. 

On  the  same  day,  it  appearing  that  the  executor  had  filed 
receipts  for  the  payments  so  ordered,  the  decree  was  made 
absolute,  the  executor  discharged  and  his  bond  canceled. 

From  such  order  the  grandson  and  residuary  legatee  ap- 
pealed to  the  circuit  court.  Upon  hearing  there  had  the 
circuit  court  made  his  findings  of  fact  and  conclusions  of 
law. 

In  addition  to  many  of  the  facts  above  recited,  about 
ivhich  there  was  no  dispute,  he  also  found  in  substance  as 
follows : 

That  Ferdinand  A.  Hoya  has  had  continuous  possession 
of  the  homestead  from  the  time  of  the  death  of  his  mother, 
and  the  reasonable  rental  value  is  $50  per  month,  amount- 
ing to  about  $4,800;  that  Ferdinand  as  executor  neglected 
to  elose  the  estate  within  a  reasonable  time,  for  which  no 
reason  is  given,  and  that  he  continued  to  delay  the  final 
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settlement  of  the  estate  for  his  selfish  and  fraudulent  pur- 
poses and  to  the  injury  of  others  interested  in  said  estate; 
that  the  estate  of  which  Agries  Hoya  came  into  possession 
upon  the  death  of  her  husband  amounted  approximately 
to  $40,000. 

That  at  the  time  of  the  death  of  William  C.  Hoya,  co- 
executor,  he  was  indebted  to  the  estate  of  his  mother  in  the 
sum  of  at  least  $15,000,  no  part  of  which  has  been  paid. 

That  Ferdinand  A.  Hoya  at  the  death  of  his  mother  was 
indebted  to  her  in  the  sum  of  at  "least  $13,000,  which  in- 
cludes the  principal  and  interest  on  amounts  loaned  and  ad- 
vanced as  disclosed  in  the  testimony  and  record  herein, 
including  the  rent  of  homestead,  with  which  he  should  be 
charged." 

That  by  reason  of  his  fraudulent  conduct  in  the  manage- 
ment of  the  estate  he  is  not  entitled  to  any  compensation. 

That  the  relations  existing  between  Ferdinand  A.  Hoya 
and  his  mother,  who  was  eighty-three  years  of  age  at  her 
death,  were  of  a  very  confidential  nature  and  permitted  and 
furnished  to  Ferdinand  A.  Hoya  opportunity  to  accomplish 
his  unlawful  purposes,  and  that  the  mother  depended  to  a 
large  extent  upon  her  son  Ferdinand  to  carry  on  her  ordi- 
nary business  transactions,  and  "the  disposition  of  said 
Ferdinand  A,  Hoya  to  accomplish  his  illicit  purpose  to  the 
injury  of  co-devisees  and  creditors  is  fully  established." 

That  the  executor  showed  a  persistent  disregard  of  the 
rights  of  others  interested  in  the  estate  in  his  management 
thereof  and  also  a  purpose  to  convert  it  to  his  own  use. 

That  he  neglected  to  schedule  in  his  inventory  various 
items  of  assets  belonging  to  said  estate  until  compelled  to 
do  so  by  order  of  the  county  court. 

That  after  the  attempted  purchase  of  the  homestead  the 
said  Ferdinand  A.  Hoya  incumbered  the  property  with  a 
mortgage  of  $6,000  to  the  Bohemian  Building  &  Loan  Asso- 
ciation of  the  city  of  Milwaukee  and  subsequent  thereto 
transferred  the  property  to  his  wife,  who  now  holds  the 
legal  title. 

"That  the  only  tangible  assets  left  by  the  said  Agnes 
Hoya  at  her  death  was  the  said  homestead  as  herein  de- 
scribed, and  that  the  said  homestead  was  of  the  reasonable 
value  of  $7,000,  and  that  it  was  a  fraud  upon  the  said  estate 
and  upon  the  creditors  of  said  estate  by  the  executor  to 
attempt  to  dispose  of  said  homesteWd,  as  was  done  by  htot 
in  this  matter,  for  the  sum  of  $4,250."  •       ^ 
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"That  the  action  of  the  executor  in  causing  an  inventory 
to  be  filed  showing  the  value  of  the  said  real  estate  to  be 
$4,250,  whereas  in  truth  and  in  fact  its  value  was  equal  to,  if 
not  in  excess  of,  $7,000,  was  a  fraud  upon  the  estate  and  all 
parties  interested  therein,  and  was  done  by  said  executor 
for  the  sole  purpose  of  accomplishing  his  fraudulent  pur- 
pose of  securing  for  himself,  to  the  exclusion  of  all  others 
interested,  the  balance  of  said  estate." 

As  conclusions  of  law  the  court  held  as  follows: 

( 1 )  The  final  decree  of  the  county  court  is  vacated. 

(2)  That  the  attempted  sale  of  the  homestead  to  himself 
was  fraudulent  and  void  under  and  by  virtue  of  sec.  3914, 
Stats.,  and  is  vacated,  "and  the  said  homestead  or  the  pro- 
ceeds thereof  are  hereby  adjudged  and  decreed  to  be  and 
constitute  assets  of  said  estate  not  yet  administered." 

(3)  "That  the  indebtedness  of  Ferdinand  A.  Hoya  to  the 
estate  of  Agnes  Hoya,  amounting  to  approximately  $13,000, 
upon  his  acceptance  of  the  trust  as  executor  .  .  .  became 
and  was  assets  in  his  hands  owned  by  said  estate  and  for 
which,  as  such  executor,  he  was  liable  to  account. 

(4)  "That  the  indebtedness  of  the  said  William  C.  Hoya 
to  the  estate  of  Agnes  Hoya,  amounting  to  approximately 
$15,000,  upon  his  acceptance  of  the  trust  as  executor  .  .  . 
became  and  was  assets  in,  his  hands  belonging  to  said  estate 
for  which  he  was  liable  to  account.  ... 

(5)  "That  the  seittlement  and  allowance  by  the  county 
court  of  the  firiar decree  .  .  .  under  date  of  May  27,  1918, 
was"  efrotteoiis  and  void  and  the  skme  is  hereby  vacated  and 

setaside. 

.  (6)  "That  the  attempted  sale  of  the  real  estate  of  the 
^aid  Agnes  Hoya*  deceased,  being  void  in  law,  the  title 
thereto  remained  in  said  estate  and  constitutes  assets  thereof 
unadministered  and  subject  to  further  administration  pro- 
ceedings."^ 

:■  (7y  That  ihe  objections  filed  against  the  executor's  final 
accounts^,  which  objections  were  adopted  by  the  appellant 
(Otto  F.  E.  Hoya),  are  fully  sustained  and  the  executor's 
final  accounts  and  the  decree  allowing  the  same  are  vacated 
and  J5ct  aside  and  the  said  matter  is  hereby  remanded  to  the 
county  coiirt  for  further  proceedings  according  to  law. 

"  (8)  "That  no  statutory  bar  of  limitation  of  action  or 
discbfttgc. in  bankruptcy  applies  to  indebtedness  of  an  exec- 
utor to  his  estate,  and  such  indebtedness  upon  his  appoint- 
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ment  and  qualification  constitutes  assets  in  his  hands  be^ 
longing  to  the  estate  and  for  which  he  must  account." 

From  the  judgment  entered  in  accordance  therewith  the 
executor,  Ferdinand  A,  Hoya,  has  appealed  to  this  court. 

For  the  appellant  there  was  a  brief  by  Schmitz,  Wild-  & 
Gross  of  Milwaukee,  and  oral  argument  by  Robert  E.  Wild 
and  E.  /.  Gross. 

Andreuf  Gilbertson  of  Milwaukee,  for  the  respondent. 

EscHWEiLER,  J.  Many  of  the  details  of  appellant's  ad- 
ministration of  his  mother's  estate  we  have  not  deemed  it 
nece^ary  to  set  forth  in  the  statement  of  facts.  The  whole 
record,  however,  showing  the  manner  in  which  the  appel- 
lant as  executor  conducted  his  trust,  presents  a  very  un- 
pleasant picture  and  well  deserved  the  condemnation  which 
it  repeatedly  received  in  the  county  court  as  well  as  that 
expressed  so  vigorously  in  the  findings  of  the  circuit  court. 

Three  separate  questions  are  presented  on  this  appeal: 
First,  Can  the  respondent  Otto  F.  E.  Hoya,  grandson  and 
beneficiary  of  the  deceased,  be  now  permitted  to  attack  and 
set  aside  the  sale  of  the  homestead  by  the  executor  tp  him- 
self in  October,  1914?  Second,  Were  the  obligations  of 
Ferdinand  C.  Hoya  arising  f rorh  the  loans  to  him  by  his 
mother,  and  against  which  the  statute  of  limitations  had  run 
at  the  time  of  her  death,  chiargeable  against  him  as  assets 
of  the  estate  upon  his  assuming  to  act  as  executor  h  and 
thirdly.  Should  the  amount  of  the  indebtedness  of  the:,  co- 
executor,  William  C.  Hoya,  to  the  estate  of  his  member  be  \tx- 
creased  herein  over  the  amount  fixed  by  the  same  counts- 
court  in  the  hearing  upon  the  claim  filed  by  the  appellant 
here  as  executor  of  his  mother's  e^te  against  the  estate,  of 
said  William  C  Hoya?  ■    :r-C^ 

The  circuit  court  hdd  thiat  the  sale  of  'the  homestead  ih 
October,  1914,  the  details  of  which  are  set  forth  in  -t4itc 
statement  of  facts,  was  vpid  under  sec.  3914,  Stats.  .  :.This 
statute  provides,  in  substance,  that  an  executor  shalt.not 
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directly  or  indirectly  purchase  or  be  interested  in  the  pur- 
chase of  any  part  of  the  real  estate  sold  by  him,  and  "all 
sales  made  contrary  to  the  provisions  of  this  section  shall 
be  void." 

The  literal  language  of  this  last  quoted  clause  of  sec. 
3914,  Stats.,  has,  however,  been  restricted  in  that  the  word 
"void"  as  it  there  appears  must  be  construed  to  mean  void- 
able; and  that  an  executor  so  purchasing  may  nevertheless 
have  and  convey  good  title  to  third  persons  unless  and  ex- 
cept such  sale  be  set  aside  either  by  proper  objections  to  the 
confirmation  thereof  or  by  a  direct  action.  The  latter,  as 
is  provided  in  sec.  3918,  Stats.,  must  be  brought  within 
five  years  from  the  sale.  That  this  meaning  and  effect 
must  be  given  to  said  sec.  3914  has  been  repeatedly  held. 
Melms  z\  Pabst  5.  Co.  93  Wis.  153  (66  N.  W.  518)  at 
p.  164;  Gibson  v.  Gibson,  102  Wis.  501,  506,  78  N.  W.  917; 
Keilly  V.  Severson,  149  Wis.  251,  255,  135  N.  W.  875. 
See,  also,  notes  in  L.  R.  A.  1918B,  15,  29,  41. 

At  the  time  of  the  decree  in  the  circuit  court  more  than 
five  years  had  elapsed  since  the  making  of  the  sale.  In 
August,  1917,  the  executor  had  sold  the  property  to  one 
Gottschalk  and  he  in  turn  to  Mrs.  Hoya,  wife  of  the  exec- 
utor. In  the  following  month  she  mortgaged  the  propert^• 
to  a  building  and  loan  association.  Neither  she  nor  the 
mortgagee  was  a  party  to  this  proceeding,  and  no  action,  up 
to  the  time  of  the  entry  of  the  decree  herein,  had  been 
brought  against  them.  The  title,  therefore,  to  this  real 
estate  had  by  the  lapse  of  time  vested  in  the  purchaser. 
Sec.  3918,  Stats.;  Twm^r  v.  Scheiber,  89  Wis.  1,  6.  61  N. 
W.  280;  Keilly  v,  Severson,  149  Wis.  251,  255,  135  N.  W. 

875. 

There  is  a  further  reason  why  the  respondent  hefe.  Otto 
F.  E.  Hoya,  cannot  be  permitted  to  now  attack  the  sale  of 
tfce  homestead.  He,  through  his  attorneys,  received  notice 
of  all  the  proceedings  with  relation  to  said  sale.  The  report 
of  the  sale  showed  that  the  property  had  been  purchased  by 
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the  executor  himself.  Upon  the  hearing  of  the  executor's 
petition  to  confirm  such  sale,  the  respondent,  having  had  due 
notice  thereof,  made  no  opposition  to  the  same  and  took  no 
further  steps  whatsoever  with  reference  thereto  or  the  con- 
firmation thereof  imtil  he  attempted  by  his  appeal  from  the 
final  decree  of  the  county  court  of  May,  1918,  to  raise  the 
same  questions  thus  passed  over.  He  had  his  day  in  court 
upon  such  sale  when  the  sale  proceedings  were  before  the 
court  and  is  bound  thereby. 

Though  the  title  be  confirmed,  as  we  have  seen  it  must  be 
under  the  sale,  the  executor  may  nevertheless  be  held  ac- 
countable for  any  profits  that  he  may  have  made. out  of  the 
transaction,  on  the  ground  that  when .  a  trustee  deals  with 
trust  property  to  his  owoi  advantage  any  profit  accruing 
therefrom  may  be  held  to  be  for  the  benefit  of  the  cestui. que 
trust.  McClear  v.  Root,  147  Wis.  60,  64,  132  N.  W.  539. 
There  is  no  finding  here,  however,  of  any  profits  out  of  the 
transaction,  nor  evidence  that  would  support  such  a  finding 
if  made.  The  difference  between  the  appraisal  valuation  in 
the  inventory  of  July,  1913,  and  that  made  for  the  purpose 
of  the  sale  in  October,  1914,  is  explained  by  the  testimony 
of  the  appraisers  making  the  two  appraisals,  and  there  is 
nothing  in  the  record  that  impeaches  that  testimony. 

It  follows,  therefore,  that  so  far  as-the  disposition  of  the 
homestead  is  concerned  the  decree  of  the  circuit  court  must 
be  reversed  and  that  of  the  county  court  affirmed. 

The  indebtedness  of  Ferdinand  A,  Hoya  to  his  mother,  as 
scheduled  in  the  inventory  filed  by  him  was  made  up  of 
several  items,  each  of  which  was  marked  "outlawed"  by 
him  and  appraised  as  worthless  by  the  appraisers,  and  were 
obligations  upon  which  the  statute  of  limitations  had  .run 
at  the  time  of  his  mother's  death. 

Thi^re  is  no  question  raised  here  as  to  the  general  rule 
that  a  person  accepting  such  a  trust  as  executor  becomes 
thereby  chargeable  in  some  way  with  existing,  obligations  of 
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his  to  the  estate  he  undertakes  to  administer.  IVis.  Trust 
Co.  V.  Cousins,  172  Wis.  486,  179  N.  W.  801,  808. 

There  is  a  conflict  of  authorities  as  to  whether  or  not 
the  same  rule  applies  as  to  obligations  against  which  a 
statute  of  limitations  had  run  during  the  lifetime  of  the 
testator.  The  line  of  authorities  holding  that  the  statute 
of  limitations  does  not  bar  the  application  of  such  general 
rule  is  in  those  jurisdictions  wherein  the  statute  of  limita- 
tions is  considered  merely  a  statute  or  rc]M)se,  applying  to 
the  remedy  only,  while  the  contrary  view  is  maintained 
where  it  is  considered  that  the  statute  of  limitations  destroys 
the  right  of  action  itself  and  gives  rise  to  a  new  property 
right  in  the  debtor.  This  latter  view  as  to  the  statute  of 
limitations  has  been  repeatedly  asserted  by  this  court  al- 
though such  view  is  deemed  to  he  contrary  to  that  of  many 
of  the  sister  states  and  of  the  United  States  supreme  court. 
Hite  V.  Keene,  149  Wis.  207,  213,  134  N.  W.  383,  135  N. 
W-  354;  Laffitte  v.  Superior,  142  Wis.  73,  84,  125  N.  W. 
105 ;  Eingartner  v.  IlL  S.  Co.  103  Wis.  373,  378,  79  N.  W. 
433.  Many  of  the  authorities  on  this  question  are  found 
in  L.  R.  A.  1918B,  619,  and  1  A.  L.  R.  987. 

Being  committed,  therefore,  to  the  doctrine  that  upon 
the  running'of  the  statute  the  cause  of  action  is  extinguished 
arid  a  new  right  comes  into  existence  in  favor  of  the  debtor, 
of  equal  value  in  the  eye  of  the  law  as  was  the  former  right 
to  the  cause  of  action,  we  feel  compelled  to  now  hold  that 
an  obligation  barred  by  the  statute  of  limitations  at  the 
death  of  the  testator  is  not  to  be  charged  as  against  the 
debtor  upon  his.  assuming  the  duty  of  executor  of  the 
estate  of  such  testator. 

We  can  see  no  ground  upon  which  it  can  be  held  that 
when  the  county  court,  in  the  matter  of  the  estate  of  Wil- 
liam C.  Hoya,  passed  upon  the  indebtedness  of  William  C. 
Hoya  to  his  mother's  estate  as  presented  upon  the  issue 
made  by  the  filing  of  the  claim  by  the  appellant  here  as 
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executor  and  the  objections  thereto  by  the  administratrix  ot 
William's  estate,  and  fixed  the  amount  at  $3,400,  it  can, 
by  these  proceedings  in  the  mother's  estate,  wherein  the  ad- 
ministratrix of  the  estate  of  William  is  in  no  manner  a 
party,  be  determined  to  be  $15,000.  As  between  the  estate 
of  Agnes  Hoya  and  the  estate  of  William  C.  Hoya,  the 
place  to  determine  the  liability  of  William  was  in  the  ad- 
ministration of  his  estate.  The  determination  there  stands 
unimpeached  in  this  record  and  is  binding  and  conclusive. 

It  follows  therefrom  that  the  judgment  of  the  circuit 
court  setting  aside  the  decree  of  the  county  court  must  be 
reversed  and  that  of  the  county  court  affirmed. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  affirm  the  judgment  of  the  county  court. 


Will  of  Dever. 

December  !§,  jp20-^January  Ji,  ip2i, 

IVills:  Construction:  Intent  of  testator:  Ambiguity:  Extrinsic  evi- 
dence :  Bequest  "in  trust"  as  vesting  absolute  ownership. 

1.  In  construing  a  will  the  constant  effort  of  courts  is  to  ascer- 

tain and  give  effect  to  the  intention  of  the  testator. 

2.  Where  testator,  after  making  certain  devises  in  his  will,  gave 

the  residue  of  his  estate  to  certain  named  persons  tit  trust, 
and  said  no  more,  an  ambiguity  as  to  whether  he  intended  a 
trust  in  the  true  leg^l  sense  arises,  and  to  resolve  such  am- 
biguity the  court  may  consider  the  extent  of  the  estate,  tes- 
tator's family  relations,  his  attitude  towards  his  next  of  kin. 
and  his  relations  with  those  claimed  to  be  his  beneficiaries 
under  that  clause  of  the  will  where  the  expression  "in  trust" 
occurs. 

3.  tinder  the  circumstances — ^testator  being  an  uneducated  man, 

having  as  his  only  relatives  an  aged  aunt  in  a  distant  state 
and  two  cousins,  with  none  of  whom  he  had  been  particularly 
intimate  and  for  whom  he  had  made  generous  provision  in 
the  will,  and  the  persons  named  as  residuary  legatees  being 
his  daily  associates,  who  had  extended  to  him  their  friendship 
and  the  hospitality  of  their  homes,  and  the  fact  that  the 
testator  in  drawing  his  will  had  before  him  the  will  of  his 
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deceased  brother  which  he  used  as  a  form  and  which  contained 
trust  features  none  of  which  testator  followed; — ^a  clause 
leaving  the  residue  of  his  estate  "in  trust"  to  his  executors, 
with  direction  that  they  be  not  required  to  furnish  bond  and 
might  use  their  best  judgment,  is  held  not  to  have  created  any 
trust;  the  phrase  "in  trust!'  having  been  used  in  its  popular 
sense,  expressive  of  the  confidence  which  testator  reposed 
in  his  executors. 

Appeal  from  a  judgment  of  the  county  court  of  Milwau- 
kee county:  John  C  Karel,  Judge.    Affirmed, 

The  appeal  is  from  a  judgment  construing  the  residuary 
clause  of  the  will  of  Thomas  P.  Dever,  deceased.  Thomas 
P.  Dever  died  January  12,  1920,  aged  about  sixty  years, 
without  issue,  widow,  parents,  brothers,  or  sisters  surviving. 
The  petitioner  is  his  aunt,  a  woman  about  sixty-six  years 
of  age,  his  only  surviving  relative  in  the  third  degree  of 
kindred,  and  therefore  sole  heir  at  law  next  to  kin.  On 
February  26,  1919,  the  testator,  while  on  a  visit  in  the  city 
of  New  Orleans,  accompanied  by  Dr.  Bradley  of  Milwaukee, 
went  to  the  office  of  a  friend  named  Bertaut,  and  there,  from  . 
his  own  written  memoranda,  dictated  and  afterwards  exe- 
cuted the  will  in  question.  After  the  usual  clauses  the  will 
made  devises  and  bequests  as  follows:  to  petitioner,  Kath- 
erine  Orr,  certain  real  estate  of  the  value  of  about  $4,000 
and  $3,000  in  government  bonds,  amounting  in  the  whole 
to  about  $7,000;  to  two  cousins,  the  sum  of  $2,000  and 
$3,000  each,  respectively ;  to  various  charities,  ^ix  in  number, 
the  sum  of  $3,200 ;  to  his  housekeeper,  Annie  Dom,  certain 
real  estate,  household  goods,  and  $3,000;  and  to  Henry 
Thompson,  one  of  the  executors,  personally,  $10,000;  for 
the  perpetual  care  of  family  cemetery  lot,  $500.  Then 
follows  the  residuary  clause  in  this  language : 

"The  residue  of  my  estate  I  leave  in  trust  (including  any 
stock  of  Dever  Bros.  Paper  Company,  Dever  Realty  Com- 
pany, owned  by  me)  to  /.  F.  Dahlman,  Henry  M.  Thompson, 
and  Edward  W,  Spencer,  and  I  do  hereby  direct  that  they 
be  not  required  to  give  or  furnish  any  bond,  as  my  executors, 
and  use  their  best  judgment." 
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The  judgment  of  the  county  court  construed  said  residu- 
ary clause  as  a  valid  devise  and  bequest  of  the  residue  of 
the  estate  of  said  deceased  to  /.  F.  Dahlman,  Henrv  M, 
Thompson,  and  Edward  W .  Spencer,  personally,  and  that 
it  was  not  the  intention  of  the  testator  to  create  a  trust  by 
such  residuary  clause.  From  the  judgment  so  entered  the 
petitioner  appealed. 

Paul  D.  Carpenter  of  Milwaukee,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Lawrence  A. 
Olwell,  attorney,  and  Louis  A,  Dahlman  and  Bernard  V. 
Brady,  oi  counsel,  all  of  Milwaukee;  and  the  cause  was 
argued  orally  by  Mr,  OlwelL 

Owen,  J.  It  is  the  contention  of  the  appellant  that  by 
the  language  of  the  residuary  clause  of  the  will  the  testator 
attempted  to  create  a  trust,  which  is  void  for  uncertainty 
and  indefiniteness,  and  that  the  residue  of  the  estate  should 
be  disposed  of  as  intestate  property.  It  is  conceded  that  if 
the  testator  did  intend  to  create  a  trust  it  is  too  indefinite 
and  uncertain  to  be  administered,  and  the  attempt  failed. 
The  question  here  is.  Did  the  testator  attempt  to  create  a 
trust?  Appellant's  contention  in  this  behalf  is  based  entirely 
upon  the  use  of  the  phrase  "in  trust"  in  the  clause  of  the 
will  under  consideration,  which  it  is  claimed  conclusively 
reveals  the  purpose  of  the  testator  to  create  a  trust.  Counsel 
hazards  the  statement  that  he  knows  of  no  case  in  which  anv 
court,  despite  much  general  language  as  to  intention,  has 
ever  wiped  out  of  any  will  the  plain  words  "in  trust." 

In  construing  a  will  the  constant  effort  of  courts  is  to 
ascertain  and  give  effect  to  the  intention  of  the  testator.  The 
phrase  "in  trust"  or  "upon  trust"  has  a  well  settled  technical 
meaning,  and  when  used  advisedly  in  a  will  in  connection 
with  a  devise  or  bequest  affords  rather  plain  evidence  of  the 
intention  of  the  testator.  This,  we  say,  is  the  result  where 
the  words  have  been  used  advisedly.  As  was  said  of  this, 
or  a  similar,  phrase  in  Daznes  v.  Dazncs,  109  Wis.  129  (85^ 
N.  W.  201)  at  p.  133: 
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"Had  these  words  been  used  by  a  trained  lavvyer,  the 
argument  that  they  must  receive  their  true  technical  mean- 
ing would  be  strong;  but  here  the  fact  that  they  were  used 
by  a  layman,  albeit  an  educated  man,  is  of  great  importance. 
The  word  'trust,'  in  its  popular  sense,  covers  many  things 
besides  the  legal  and  technical  trust." 

In  Danforth  v.  Oshkosh,  119  Wis.  262  (97  N.  W.  258) 
at  p.  276  it  is  said: 

"Of  course,  the  presence  or  absence  of  words  declaring 
an  estate  to  be  in  trust  is  not  conclusive,  though  they  may 
be  more  or  less  significant  of  the  purpose  in  the  grantor's 
mind.  [Citing.]  The  question  is  whether  the  testator's 
intent  involved  the  elements  of  a  trust  as  known  to  the  law." 

These  expressions  sufficiently  indicate  that  this  cotirt  has 
not  considered  the  use  of  these  words  as  conclusive  of  the 
intention  of  the  testator,  and  has  not  felt  precluded  from 
making  further  inquiry  concerning  such  intention  merely 
because  the  phrase  "in  trust*'  or  "upon  trust"  is  used  in  con-  ' 
nection  with  a  devise  or  bequest  contained  in  a  will.  We  / 
are  also  impressed  with  the  thought  that  where  a  testator 
says  he  gives  "in  trust"  or  "upon  trust,"  but  makes  no  at- 
tempt to  prescribe  the  terms  or  purposes  of  the  trust,  a  court 
rhay  well  pause  and  consider  whether  it  was  really  the  in- 
tention of  the' testator  to  create  a  trust  in  the  legal  sense. 
WTien  the  phrase  "in  trust"  or  "upon  trust"  is  used  ad- 
visedly, he  who  uses  it  understands  that  the  terms  and  condi- 
tions of  the  trust  must  be  defined  withdefiniteness  and  cer- 
tainty. When  a  testator  says  he  gives  "in  trust"  and  says 
no  more,  the  query  most  naturally  arises  as  to  whether -the 
phrase  was  inserted  for  the  purpose  of  creating  a  trust  in 
the  true  legal  sense.  We  think  such  a  situation  gives  rise 
to  an  ambiguity,  and  the  court  may  summon  to  its  aid  all 
legitimate  considerations  that  will  enable  it  to  determine  the 
intent  of  the  testator  with  'reference  to  the  disposition  of 
the  residue  of  his  estate.  It  will  be  proper,  therefore,  forus 
to  consider  the  extent  of  his  estate,  his  family  relations*  his 
attitude  towards  hisnext  of  kin,  and  his  relations  with  those 
who  claim  to  be  his  beneficiaries  under  the  residuary  clause. 
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Before  proceeding  to  such  considerations,  however,  we 
rnay  properly  refer  to  the  important  fact  that  the  testator 
was  an  uneducated  man,  that  he  personally  dictated  the  will, 
and  there  is  much  less  reason  for  supposing  that  the  phrase 
was  used  in  its  legal  and  technical  sense  than  if  the  will  had 
been  prepared  by  a  lawyer,  or  even  an  educated  man.  Then, 
too,  the  context  in  which  it  appears  in  and  of  itself  indicates 
great  trust  and  confidence  in  the  three  men  named.  He 
constitutes  them  the  executors  of  his  will  and  directs  that 
they  be  not  required  to  give  or  furnish  any  bond,  and, 
whether  the  testator  did  or  did  not  intend  to  create  a  trust, 
it  appears  that  he  confided  to  them-  the  disposition  of  the 
greater  portion  of  his  estate.  This  circumstance  in  and  of 
itself  furnishes  strong  justification  for  the  conclusion  of 
the  learned  county  judge  that  "he  used  these  words  in  a 
general  or  popular  sense,  denoting  trust,  confidence,  faith  or 
reliance,  the  confidence,  faith,  belief  or  reliance  resulting 
from  intimate  friendship  and  association  for  many  years, 
that  they  as  executors  would  make  such  disposition  of  the 
residue 'of  his  estate  as  they  might  determine  upon." 

We  think  this  conclusion  is  also  strongly  reinforced  when 
we  consider  the  other  circumstances  which  we  have  indicated 
may  be  considered  as  bearing  upon  this  question.  The  tes- 
tator was  a  man  sixty  years  of  age  and  had  no  kinship  of 
the  first  degree:,  no  wife,  and  no  children,  no  father  or 
mother,  sister  or  brother.  His  closest  blood  relative  was  the 
petitioner,  Katherine  Orr,  an  aunt,  who  was  around  seventy 
years  of  age,  and  who  had  long  been  a  resident  of  California. 
It  does  not  appear  that  any  particular  intimacy  existed  be- 
tween the  testator  and  this  aunt.  ,  He  also  had  two  cousins 
whom  he  remembered  in  his  will.  The  total  value  of  .his 
estate  approximated  $140,000.  His  specific  bequests  did 
not  jexceed  $40,000.  The  residue-  of  his  estate  amounted  lo 
about  $100,000.  Of  his  relatives,  the  petitioner,  his  aunt, 
received  most  generous  consideration.  But  her  legacy  did 
notexcjeed  the  legacy  to  his  housekeeper  nor  the  specific 
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legacy  to  Mr,  Thompson.  This  indicates  that  he  did  not 
recognize  superior  claims  on  the  part  of  his  relatives  to  his 
gratitude  and  his  bounty.  And  this,  we  think,  was  not 
unnatural.  His  aunt  was  an  aged  woman,  older  than  he, 
living  in  a  distant  state.  The  evidence  shows  no  particular 
intimacy  between  them.  The  record  likewise  fails  to  show 
affection  or  intimacy  between  the  testator  and  his  cousins, 
who  were  remembered  in  the  will.  On  the  other  hai;id,  it 
is  shown  that  the  testator  had  been  a  lifelong  resident  of 
the  city  of  Milwaukee.  The  three  men  mentioned,  in  the 
residuary  clause  were  his  daily  companions  and  associates. 
He  met  and  mingled  with  them  daily  not  only  at  their  dubs, 
but  he  was  a  frequent  caller  at  their  homes  and  the  recipient 
of  cordial  hospitality  by  their  families.  He  sought  their 
personal  companionship  and  courted  the  glow  and  warmth 
ot  their  firesides.  No  doubt  thev  had  contributed  more  than 
his  distant  relatives,  or  any  others,  to  the  comfort  and  happi- 
ness of  his  celibate  life.  Under  these  circumstances  it  is 
neither  unnatural  nor  surprising  that  he  made  th^m  the  ob* 
jects  of  his  solicitude  and  his  bounty.  As  already  remarked, 
his  predisposition  so  to  do  is  clearly  revealed  by  Kis 
specific  bequest  of  $10,(X)0  to  Mr.  Thompson:  We  daiCdt 
consider  this  circumstance  as  an  indication  that  Mrl  ThiiMp- 
son  yfz&  "remembered  to  the  exclusion  of  the. others;; -.but 
rather,  for  reasons  known  to  Tiimsfelf ,  he  desired  to  ,^q%* 
Mr.  Thompson  this  special  mark  of  gratitude.  •     - 

Counsel  for  respondents  urge  another  consideration  which 
is  not  without  force  to  indicate  an  absence  of  purpose  on 
the  part  of  the  testator  to  create  a  legal  trust.  In  drawing 
the  w^ill  the  testator  had  before  him  the  will  of  his  deceased 
brother.  In  that  will  the  testator  had  been  appointed  the 
trustee  of  an  express'  trust,  which  he  had  administered  under 
the  guidance  of  his  attorney,  Mr.  Spencer,  who  is  one  of  the 
residuary  legatees  here.  He  had  copied  the  opening  para- 
graphs of  the  will  verbatim  and  in  making  specific  legacies 
had  closely  followed  the  language  of  his  brother's  will. 
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notably  the  legacy  to  the  petitioner  here  and  his  two  cousins. 
The  trust  provisions  of  his  brother's  will  were  ample  and 
lawyer-like.  He  however  made  no  attempt  to  follow  the 
trust  features  of  his  brother's  will.  That,  if  it  had  been  his 
purpose  to  create  a  trust,  he  would  have  availed  himself  of 
the  form  embodied  in  that  will,  which  he  followed  so  closely 
in  other  respects,  seems  highly  probable.  We  think  this  is 
a  legitimate  argument  and  entitled  to  more  than  passing 
weight  in  arriving  at  a  determination  as  to  what  the  testa- 
tor's intention  was. 

We  feel  satisfied,  from  all  the  circumstances,  that  the 
coimty  court  arrived  at  a  correct  conclusion.  We  think 
the  phrase  "in  trust"  was  used  by  the  testator  not  in  its 
technical  and  legal  but  in  its  popular  sense,  and  that  in  the 
connection  in  which  it  was  thus  used  it  was  intended  to  be 
expressive  of  the  trust  and  confidence  which  the  testator  re- 
posed in  his  lifelong  friends  and  associates,  and  that  it  was 
his  intention  that  they  should  take  the  residue  of  the  estate, 
to  use  or  dispose  of  as  they  might  see  fit.  A  gift  of  this  kind 
carries  with  it  cibsolute  ownership.  Tinsley's  Will  (Iowa) 
174  N.  W.  4 ;  Ralston  v,  Telfair,  17  N.  C.  255 ;  Hill  v.  Fiske, 
69  Misc.  507,  125  N;  Y.  Supp.  1026;  Higginson  v,  Kfrr, 
30  Ont.  62;  Cheney  v.  Plumb,  79  Wis.  602,  48  N.  W.  ^; 
Bristol  V.  Bristol,  53  ,Conn.  242,  5  Atl.  6S7;  Barnetiv, 
Barw^if,  117  Md.  265,  267,  83  AtL  160. 

By  the  Court' — ^Judgment  affirmed. 
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Application  of  Gruhl  Sash  &  Door  CompaKV. 

December  i§,  ip^o — January  ii,  ip2i. 

Appeal  and  error:  Affirmance  by  divided  court. 

Where  the  justices  of  the  supreme  court  are  equally  divided  in 
opinion  on  the  question  involved  on  an  appeal,  the  order  ap- 
pealed from  will  be  affirmed. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  Halsey,  Circuit  Judge.    Affirmed. 

Proceeding  instituted  by  a  landowner  under  sec.  1852, 
Stats.  1917,  for  the  condemnation  of  certain  of  its  land  by 
a  railway  company  which,  petitioner  claims,  appropriated 
the  land  for  railroad  right-of-way  purposes.  The  strip  of 
land  in  question  averages  about  tliree  feet  in  width.  The 
trial  court  determined  that  the  land  had  been  so  appropriated 
and  ordered  the  appointment  of  appraisers  for  condemna- 
tion.   From  this  order  the  railway  company  appeals. 

For  the  appellant  there  was  a  brief  by  C.  H.  Van  Alstine 
and  H.  J.  Killilea,  both  of  Milwaukee,  and  oral  argument 
by  Mr.  Van  Alstine, 

For  the  respondent  there  was  a  brief  by  Otjen  &  Otjen 
of  Milwaukee,  and  oral  argument  by  Henry  H.  Otjen. 

Jones,  J.  Mr.  Justice  Kerwin  did  not  participate  in 
the  consideration  and  decision  of  this  case.  The  court  iiJ 
equally  divided  in  opinion  upon  the  question  involved  on  this 
appeal.  Mr.  Justice  Vinje,  Mr.  Justice  Rosenberry,  and 
Mr.  Justice  Eschvveiler  are  of  opinion  that  the  order  ap- 
pealed from  should  be  reversed,  and  Mr.  Chief  Justice 
Siebecker,  Mr.  Justice  Owen,  and  the  writer  are  of  opinion 
that  the  order  should  be  affirmed.  Under  the  established  rule 
it  follow^s  that  the  order  appealed  from  is  affirmed.  Siven- 
son  V.  Flint,  123  Wis.  613,  101  N.  W.  1135;  Hagenah  v. 
Mihvaukee  E.  R.  &  L.  Co.  136  Wis.  300,  116  N.  W.  843; 
Estate  of  Carter,  167  Wis.  89,  166  N.  W.  657. 

Byihe  Court. — The  order  appealed  from  is  affirmed. 
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Stowell,  Company,  Respondent,  vs.  South  Side  Mal- 
leable Casting  Company,  Appellant. 

December  i$,  ip20-^January  ii,  ip2i. 

Sales:  Evidence:  Use  of  goods:  Burden  of  proving  unmerchant- 
abteness  of  goods:  Appeal:  Failure  of  defendant  to  request 
opening  and  closing  argument. 

1.  Where  the  only  issue  in  an  action  for  the  purchase  price  of 
annealing  pots  was  whether  they  were  merchantable,  it  was 
proper  for  the  jury  to  consider  the  conduct  of  defendant  in 
usinjg^  them,  there  being  evidence  tending  to  show  that  pots 
delivered  previously  were  of  the  same  kind  and  quality  and 
were  used  by  the  defendant. 

3.  Where  the  only  issue  submitted  by  a  special  verdict  involved 
the  inquiry  as  to  whether  the  pots  delivered  were  in  fact 
merchantable,  the  court  did  not  err  in  refusing  defendant's 
request  to  instruct  that,  ''where  goods  purchased  are  neces- 
sarily used  to  maintain  a  manufacturing  plant  in.  operation, 
the  use  of  the  goods  is  not  a  waiver  of  the  right  to  claim 
damages  if  the  goods  were  not  merchantable  or  of  the  quality 
contracted  for,"  nothing  going  to  the  jury  which  would  lead 
them  to  believe  that  failure  to  tender  back  the  pots  was  a 
waiver  of  the  defendant's  right  to  recover  damages,  and  the 
instruction  given  informed  the  jury  that  no  question  of  waiver 
or  tender  was  to  be  considered, 

3.  Where  a  sale  of  the  pots  constituted  a  sale  of  a  recognized 

commodity  in  the  market  and  not  a  contract  for  pots  to  be 
manufactured  pursuant  to  particular  specifications  different 
from  those  which  constituted  the  marketable  commodity,  the 
burden  of  showing  that  the  articles  delivered  were  not  mer- 
chantable rested  on  the  buyer,  in  order  to  entitle  him  to  a 
reduction  of  the  claim  for  the  purchase  price. 

4.  It  was  not  prejudicial  error  for  the  court  not  to  tender  to  de- 

fendant, upon  whom  the  burden  of  proof  rested,  the  opening 
and  closing  argument  to  the  jury,  where  the  question  was  not 
brought  to  the  trial  court's  attention  and  there  was  nothing 
in  the  record  showing  affirmatively  that  a  different  determina- 
tion of  "the  issues  submitted  to  the  jury  would  probably  have 
been  arrived  at  had  the  defendant  opened  and  closed  the  argu- 
ment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Oscar  M.  Fritz,  Circuit  Judge.    Affirmed. 
This  action  was  brought  to  recover  the  sum  of  $5,763, 
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with  interest,  which  sum  represents  the  cost  of  certain  an- 
nealing pots  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  defendant  on  or  about  December  21  and  De- 
cember 31,  1918. 

Plaintiff  claims  that  on  December  21,  1918,  it  sold  and 
delivered  to  defendant  a  carload  of  annealing  pots  at  the 
agreed  price  of  $2,766,  which  were  received  and  accepted 
by  defendant,  and  that  on  December  31,  1918,  another  car- 
load of  such  pots  at  the  agreed  price  of  $2,997  were  also  sold 
and  delivered  to  defendant  and  accepted  by  it ;  that  under  the 
terms  of  the  sale  the  amounts  became  due  and  payable  for 
said  merchandise  respectively  on  January  20,  1919,  and  on 
January  30,  1919;  that  no  part  thereof  has  been  paid. 

Defendant  alleges  that  annealing  pots  of  good  and  suit- 
able material,  manufactured  with  good  workmanship,  which 
would  stand  an  average  of  upwards  of  thirty  heats  in  anneal- 
ing furnaces,  were  to  be  furnished ;  that  the  annealing  pots 
in  question,  when  subjected  to  an  average  of  three  heats, 
cracked,  disintegrated,  and  became  wholly  worthless;  that 
the  pots  were  worth  only  one  tenth  of  the  agreed  price,  or 
$576.30, 

The  case  was  tried  before  the  court  and  a  jury.  By  a 
special  verdict  the  jury  found  that  the  two  carloads  of  an- 
nealing pots  delivered  to  defendant  were  reasonably  fit  for 
the  purpose  required  by  defendant,  and  judgment  for  plaint- 
iflF  was  ordered  for  $6,328.97.  This  is  an  appeal  from 
such  judgment. 

For  the  appellant  there  was  a  brief  by  Edgar  L.  Wood, 
and  oral  argument  by  Mr.  Charles  F.  Millman  and 
Mr.  Wood,  both  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Queries,  attorneys,  and  Arthur  B.  Doe,  of  counsel,  all  of 
Milwaukee ;  and  the  cause  was  argued  orally  by  Mr.  Doe. 

SiEBECKER,  C.  J.  The  defendant  claims  that  the  trial 
court  committed  prejudicial  error  in  refusing  to  instruct  the 
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jury  as  requested  that  "Where  goods  purchased  are  neces- 
sarily used  to  maintain  a  manufacturing  plant  in  operation, 
the  use  of  the  goods  is  not  a  waiver  of  the  right  to  claim 
damages  if  the  goods  were  not  merchantable  or  of  the 
quality  contracted  for."  The  question  submitted  to  the 
jury  involves  the  inquiry  whether  the  annealing  pots  were 
in  fact  merchantable  articles.  True,  the  language  used  in 
framing  the  question  asked  was  whether  the  pots  were  reason- 
ably fit  for  the  particular  purpose  for  which  they  were  sold. 
Looking  into  the  transactions  of  the  parties  as  disclosed  by 
the  uncontradicted  evidence,  it  appears  that  the  order  for 
pots  in  May  preceding  the  last  deliveries  in  December  was 
one  for  the  sale  of  a  quantity  of  pots  to  be  delivered  in 
carload  lots  beginning  in  May  and  ending  in  December.  It 
was  not  an  order  for  some  particular  articles  to  be  manu- 
factured pursuant  to  specifications  diflferent  from  those 
offered  as  a  commodity  for  sale  in  the  market  generally. 
We  think  the  trial  court  properly  held  that  the  issue  sub- 
mitted by  the  special  verdict  and  decided  by  the  jury  involved 
the  inquiry  whether  the  pots  delivered  by  plaintiff  were  in 
fact  merchantable.  In  determining  this  question  it  was 
proper  for  the  jury  to  consider  the  conduct  of  defendant  re- 
specting the  pots  delivered  in  May  and  thereafter  and  used 
in  its  business  up  to  the  time  complaint  was  made  concerning" 
the  last  two  carloads  involved  in  this  case,  because  there  was 
evidence  tending  to  show  that  all  of  the  pots  delivered  in 
May  and  thereafter,  including  the  last  deliveries  in  De- 
cember, were  of  the  same  kind  and  quality.  No  question  was 
litigated  nor  submitted  to  the  jury  concerning  defendant's 
duty  to  tender  back  these  pots  so  used  by  defendant.  Nor 
does  the  record  disclose  that  the  court  permitted  anything  to 
go  to  the  jury  which  could  lead  them  to  believe  that  failure  to 
tender  back  the  pots  was  a  waiver  of  defendant's  right  to 
recover  any  damages  it  suffered  if  the  pots  were  not  mer- 
chantable or  of  the  quality  contracted  for.  Under  these 
circumstances  it  was  not  necessarv  to  instruct  the  jurv  on  the 
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points  requested  in  the  two  rejected  instructions,  and  such 
refusal  to  instruct  could  in  no  way  operate  to  defendant's 
prejudice.  The  only  defense  raised  by  the  pleading  on  this 
phase  of  the  case  was,  Were  the  pots  merchantable?  The 
issue  was  a  simple  one  and  clearly  submitted  to  the  jury. 
The  requested  instructions  were  properly  rejected  by  the 
court  as  not  applicable  to  the  issues  submitted  by  the  special 
verdict.  The  court's  instructions  sufficiently  informed  them 
that  no  question  of  waiver  or  tender  was  raised  or  to  be  con- 
sidered by  them.  The  evidence  that  defendant  kept  and  used 
the  pots  was  only  material  on  the  inquiry  whether  or  not  they 
were  merchantable.  If  the  pots  were  not  of  that  quality, 
then  defendant  was  entitled  to  recover  for  the  loss  it  sus- 
tained by  reason  of  their  defective  quality. 

As  above  indicated,  it  is  clear  that  the  transaction  of 
the  purchase  and  sale  of  these  pots  constituted  a  sale  of  a 
recognized  commodity  in  the  market.  It  was  not  a  contract 
for  annealing  pots  to  be  manufactured  pursuant  to  particular 
specifications  different  from  those  which  constituted  the 
marketable  commodity.  We  are  persuaded  that  the  sale  in 
question  was  correctly  treated  by  the  trial  court  as  a  sale  of 
a  marketable  commodity  of  a  merchantable  quality.  Under 
such  a  sale  the  burden  of  showing  that  the  articles  were  not 
merchantable  rests  on  the  purchaser  in  an  action  for  the 
recovery  of  the  purchase  price  in  order  to  entitle  him  to  re- 
duce the  claim  for  the  purchase  price.  Oscar  Smith  &  Sons 
Co.  V.  Janesville  B.  Mills,  150  Wis.  528,  137  N.  W.  966. 

It  is  contended  that  it  was  prejudicial  error  for  the  court 
not  to  tender  to  defendant  the  opening  and  closing  argument 
to  the  jury,  since  the  burden  of  reducing  the  plaintiff's  claim 
for  the  purchase  price  rested  on  it.  Nothing  is  pointed  out 
in  the  proceeding  before  the  trial  court  to  show  that  this 
question  was  brought  to  the  court's  attention.  We  fail  to 
find  anything  in  the  record  showing  affirmatively  that  a 
different  determination  of  the  issues  submitted  to  the  jury 
would  probably  have  been  arrived  at  had  the  defendant 
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cfpened  and  closed  the  argument  to  the  jury.    We  find  no 
reversible  error  in  the  record. 
By  the  Court, — The  judgment  appealed  from  is  affirmed. 


Kausch,  Respondent,  vs.  Chicago  &  Milwaukee  Elec- 
tric Railway  Company,  Appellant. 

December  i^,  ip^ — January  ii,  ip2i. 

Carriers:  Interurban  railways:  Injuries  to  person  about  to  board 
car:  Special  verdict:  Framing  questions:  Burden  4yf  proof: 
Evidence:  Res  gestce:  Argument  of  counsel:  Correction  of 
judgment:  Clerical  mistake. 

1.  By  mistake  a  judgment  in  an  action  in  the  civil  court  of  Mil- 

waukee county  was  entered  against  the  N.  company  instead 
of  the  M.  company.  The  N.  company  appealed  to  the  circuit 
court.  The  M.  company  was  brought  in  on  an  brder  to  show 
cause,  and  the  action  was  dismissed  as  to  the  N.  company  and 
affirmed  as  to  the  M.  company.  Held  that,  there  being  po 
prejudice  to  the  M.  company,  the  circuit  court  properly  cor- 
rected the  judgment  instead  of  remanding  the  case  for  that 
purpose. 

2.  Where  the  complaint  alleged  that  defendant's  street  car  was 

standing  still  when  plaintiff  attempted  to  board  it  and  that 
it  was  negligently  started  up  suddenly,  throwing  him  against 
a  parked  automobile  and  injuring  him,  it  was  error  to  give 
an  instruction  placing  on  defendant  the  affirmative  of  the 
issue  presented  by  the  question  to  the  jury.  Was  the  car  in 
motion  when  plaintiff  attempted  to  board  it  ? 

3.  Questions  submitted  to  the  jury  should  be  so  framed  as  to  put 

the  burden  of  proof  on  the  affirmative;  and  the  placing  upon 
the  wrong  party  of  the  burden  of  proof  as  to  a  material  issue 
is  prejudicial  error,  where  the  jury's  finding  is  against  such 
party. 

4.  A  statement  in  the  argument  of  counsel  that  witnesses  have  been 

persuaded  to  come  in  and  perjure  themselves,  there  being 
nothing  to  warrant  such  implication,  is  improper. 

5.  The  testimony  of  a  passenger  on  the  car  that  after  it  started 

up  again  he  upbraided  the  conductor  for  not  picking  up  the 
man  is  inadmissible,  not  being  part  of  the  res  gestce,  and,  even 
if  so  considered,  not  being  an  expression  characterizing  the 
injury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau^ 
kee  County:  Oscar  M.  Fritz,  Circuit  Judge.    Reversed, 

Action  begun  in  the  civil  court  of  Milwaukee  county 
against  the  Chicago,  North  Shore  &  Milwaukee  Railroad 
and  this  defendant  to  recover  damages  for  an  injury  sus- 
tained by  plaintiff  while  attempting  to  board  one  of  defend- 
ant's street  cars.  The  complaint  alleged  "That  while  your 
plaintiff  was  in  the  act  of  boarding  said  street  car  which  had 
come  to  a  stop  and  while  your  plaintiff  had  one  foot  upon 
the  platform  of  said  street  car  and  one  hand  upon  the  hand- 
bar  of  said  street  car,  the  motorman  in  charge  of  the  oper- 
ation of  said  street  car  negligently  and  carelessly  caused 
said  street  car  to  suddenly  and  with  a  fast  movement  to  pro- 
ceed in  a  northerly  direction  on  Grove  street,  causing  your 
plaintiff  to  be  thrown  violently  and  forcibly  against  an 
automobile  which  was  parked  near  the  southeast  corner  of 
the  intersection  of  Grove  street  and  Lincoln  avenue  and  in 
close  proximity  to  the  north-bound  street  car  track,"  causing 
damage  to  the  plaintiff  in  the  sum  of  $2,000.  The  answer, 
among  other  defenses,  alleged  contributory  negligence  on  the 
part  of  plaintiff  and  contained  a  general  denial. 

The  jury,  so  far  as  this  defendant  is  concerned,  returned 
a  special  verdict  as  follows: 

"(1)  Was  the  car  of  the  defendant,  Chicago  &  Milzvau- 
kee  Electric  Railway  Company,  in  motion  at  the  time  the 
plaintiff  attempted  to  board  the  same?    A.  No. 

"(2)  Was  the  defendant's,  Chicago  &  Milwaukee  Elec- 
tric Railway  Company's,  conductor  guilty  of  negligence  in 
giving  the  signal  to  start  the  car  while  plaintiff  was  in  the 
act  of  boarding  the  car?    A.  Yes." 

"(7)  Was  the  plaintiff  guilty  of  any  want  of  ordinary 
care  which  proximatelv  contributed  to  produce  his  injury? 
A.  No. 

"(8)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  at  what  sum  do  vou  assess  his 
damages?    A,  $2,000." 

Upon  this  special  verdict,  by  mistake  a  judgment  was  en- 
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tered  against  the  Chicago,  North  Shore  &  Milwaukee  Rail- 
road. It  appealed  to  the  circuit  court,  and  the  defendant  was 
brought  in  on  an  order  to  show  cause  why  it  should  not 
prosecute  the  appeal  in  the  circuit  court.  The  trial  resulted 
in  a  dismissal  of  the  action  as  to  the  Chicago,  North  Shore 
&  Milwaukee  Railroad  and  in  an  affirmance  of  the  judgment 
as  to  the  defendant,  it  having  been  substituted  in  place  of  the 
Chicago,  North  Shore  &  Milwaukee  Railroad  to  cure  the 
clerical  mistake  that  occurred  in  entering  up  judgment 
against  the  wrong  defendant.  From  the  judgment  so  en- 
tered the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Edgar  L.  Wood 
of  Milwaukee,  attorney,  and  A.  L.  Gardner  of  Chicago,  of 
counsel,  and  oral  argument  by  Mr.  Wood, 

For  the  respondent  there  was  a  brief  by  Ray  J.  Cannon 
and  A.  W,  Richtcr,  both  of  Milwaukee,  and  oral  argument 
by  Mr.  Richter. 

ViNjE,  J.  Error  is  claimed  because  the  circuit  court  did 
not  dismiss  the  appeal  of  the  Chicago,  North  Shore  &  Mil- 
waukee Railroad  and  send  the  case  back  to  the  civil  court 
for  correction  of  the  judgment.  Since  it  is  apparent  that  it 
was  a  pure  clerical  mistake  to  render  judgment  against  the 
Chicago,  North  Shore  &  Milwaukee  Railroad  instead  of 
against  the  defendant  herein,  and  since  it  was  brought  in 
and  had  its  day  in  court  without  in  any  respect,  so  far  as  we 
can  see,  being  prejudiced  by  the  manner  of  its  appearance, 
we  conclude  that  the  circuit  court  properly  corrected  the 
judgment  instead  of  remanding  the  case  for  that  purpose. 

The  plaintiff  alleged,  and  the  burden  is  upon  him  to  prove, 
that  the  car  stood  still  when  he  attempted  to  board  it.  The 
negligence  complained  of  was  the  sudden  starting  of  the  car 
while  he  was  in  the  act  of  boarding  it.  No  recovery  can  be 
had  unless  such  negligence  is  established  by  a  preponderance 
of  the  evidence  and  to  a  reasonable  certaintv,  for  it  is  the 
very  gravamen  of  the  action.    And  the  burden  of  proof  is 
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upon  the  plaintiff  to  establish  it.  Nevertheless  the  civil  court 
instructed  the  jury  that  the  burden  of  proof  was  upon  the 
defendant  to  prove  the  affirmative  of  the  issue  presented 
by  question  No.  1 .  This  was  error.  The  court  should  have 
instructed  the  jury  that  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  the  fact  that  the  car  was  not  in  motion 
when  he  attempted  to  board  it.  Or,  better  still,  the  question 
should  have  been  so  framed  as  to  call  for  plaintiff's  proving 
the  affirmative  by  wording  the  question  as  follows:  Was 
defendant's  car  standing  still  when  plaintiff  attempted  to 
board  it?  Questions  should  always  be  so  framed  as  to  put 
the  burden  of  proof  upon  the  affirmative.  This  court  has 
consistently  held  that  the  placing  upon  the  wrong  party  of 
the  burden  of  proof  as  to  a  material  issue  is  prejudicial  error 
where  the  jury  finds  against  the  party  upon  whom  the  burden 
has  been  wrongly  placed.  Parker  v.  Hull,  71  Wis.  368,  37 
N.  W.  351 ;  Carle  v.  Nelson,  145  Wis.  593,  130  N.  W.  467; 
Pennsylvania  C.  &  S.  Co.  v.  Schmidt,  155  Wis.  242,  144 
N.  W.  283. 

It  will  be  observed  from  an  examination  of  the  special  ver- 
dict that  nowhere  was  the  plaintiff  required  to  prove  the  issue 
tendered  by  it.  The  second  question  could  be  answered 
in  the  affirmative  as  a  matter  of  law  where,  as  here,  the 
conductor  said  he  saw  plaintiff  attempting  to  board  the  car — 
assuming  it  was  standing  still,  as  the  question  does.  The 
defendant  and  the  conductor  claim  the  car  was  moving  when 
plaintiff  attempted  to  board  it. 

Since  there  must  be  a  reversal  because  the  burden  of  proof 
was  wrongly  placed  upon  defendant  as  to  a  material  issue 
found  against  it,  it  is  perhaps  not  necessary  to  refer  to  other 
errors  claimed  except  to  those  that  may  occur  again.  Of 
such  there  are  two. 

There  was  conflict  in  the  testimonv  as  to  whether  defend- 
ant's  servants  assisted  plaintiff  to  get  on  the  car  after  he 
was  hurt.  He  did  get  on  the  car.  A  witness  for  plaintiff, 
one  Wawrzyniakowski,  was  permitted  four  or  five  times  to 
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repeat  a  conversation  he  had  with  the  conductor  of  the  car 
after  the  accident.  Plaintiflf's  counsel,  during  the  examina- 
tion, call  it  an  argument.  Each  time  this  in  substance  was 
elicited  from  the  witness :  "I  told  him  this  way.  You  ought 
to  pick  the  man  up.  You  haven't  pity  on  a  man.  They  have 
pity  for  a  dog  and  take  him  to  the  gutter.  You  don't  have 
pity  for  this  man.  Those  are  the  words  I  said."  Repeated 
objections  to  this  testimony  were  seasonably  made  as  well 
as  motions  to  strike  it  out,  but  without  avail,  and  in  the 
argument  to  the  jury  a  number  of  changes  were  rung  on  the 
fact  that  defendant  had  no  pity  for  a  man  but  did  have  for 
a  dog.  One  sample  will  suffice.  "I  will  characterize  it  that 
they  did  permit  him  to  lay  out  in  the  street  just  like  a  yellow 
dog.  You  did  not  care  for  him  any  more  than  for  a  yellow 
dog  at  the  time."  The  fact  was  that  the  street  car  stopped 
as  soon  as  the  accident  was  discovered  and  plaintiff  pro- 
ceeded as  a  passenger  on  it. 

Two  young  men,  one  fifteen  years  of  age  and  the  other 
twenty,  testified  in  substance  that  they  were  passengers  on 
the  street  car ;  that  they  saw  plaintiff  come  out  from  near  the 
end  of  the  automobile  and  attempt  to  get  on  the  car  while  it 
was  moving ;  that  the  reason  they  watched  was  because  he  at- 
tempted to  board  a  moving  car;  that  there  were  few  pas- 
sengers on  the  car  and  the  conductor  asked  their  names  and 
wrote  them  down,  and  that  thev  had  talked  with  counsel 
for  defendant  about  the  facts  they  could  testify  to.  In  com- 
menting on  this  testimony  to  the  jury  counsel  for  plaintiff 
said:  *The  young  men  who  testified  on  behalf  of  the  railway 
company  had  been  persuaded  and  caused  to  come  in  and 
perjure  their  young  souls  in  this  case ;"  and  again,  "I  claim 
that  there  is  somebody  else  back  of  the  scenes  that  induced 
these  two  young  men  to  come  into  court  and  to  testify  to 
something  that  you,  gentlemen,  yourselves  know  and  Mr. 
Helmuth  knows  was  not  true — do  men  who  resort  to  such 
tactics  deserve  vour  confidence  and  consideration  ?" 

Judicial  utterances  condemning  such  arguments  have  been 
too  frequent  and  emphatic  to  need  repetition  here.  Broum  v. 
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Swineford,  44  Wis.  282 ;  Andrezvs  v.  C,  M.  &  St,  P.  /?.  Co. 
96  Wis.  348,  71  N.  W.  372;  Sutton  v.  C,  St.  P.,  M.  &  O. 
R.  Co.  98  Wis.  157,  73  N.  W.  993.  There  is  nothing  in  the 
case  to  warrant  the  implication  that  the  young  men  had  been 
persuaded  or  caused  to  come  and  testify  falsely.  Their  evi- 
dence, in  the  opinion  of  counsel  for  plaintiff,  may  not  have 
had  much  probative  force,  and  that  was  a  proper  subject 
of  legal  argument,  but  not  that  there  had  been  subornation 
of  perjury. 

So,  too,  the  testimony  of  the  conversation  of  the  witness 
Wawrzyniakowski  had  with  the  conductor  after  the  car 
started  again  was  inadmissible  for  two  reasons.  It  was  not 
a  part  of  the  res  gestce,  and,  even  if  so  considered,  it  was  not 
an  expression  characterizing  the  injury.  It  was  nothing  but 
the  scolding  the  witness  gave  the  conductor  because  he 
claimed  the  latter  had  been  remiss  in  his  duty  to  aid  plaintiff 
after  he  was  injured.  The  evidence  was  incompetent  for  any 
lawful  purpose.  It  could  only  excite  prejudice ;  it  could  tend 
to  prove  no  material  fact  in  issue.  We  specially  mention 
these  two  violations  of  proper  practice,  to  the  end  that  they 
may  not  occur  again  and  perhaps  cause  a  reversal  should  the 
jury  find  for  the  plaintiff. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


State  ex  rel.  City  of  West  Allis,  Appellant,  vs.  Mil- 
waukee Light,  Heat  &  Traction  Company,  Re- 
spondent. 

December  i6,  ip20^January  u,  ip2i. 

Eminent  domain:  Removal  of  interurhan  railway  tracks  from  pri- 
vate way  to  street:  Liability  to  abutting  owners:  Power  of 
municipality  to  compel  removal. 

1.  An  interurban  railway  company  which  owned  the  portion  of  the 
street  on  which  its  tracks  were  situated,  subject  to  the  right 
of  the  public  to  use  it  for  highway  purposes,  cannot  remove 
Its  tracks  from  its  private  right  of  way  to  another  portion 

Vol.  173--8 
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of  the  street  on  demand  of  the  city  without  assuming  liabilities 
to  abutting  property  owners;  and  before  any  condemnation 
the  interurban  railway  must  first  obtain  the  consent  of  the 
city  thereto. 
2.  A  city  has  no  authority  under  the  provisions  of  the  general 
charter  law  (sub.  (31),  sec.  925 — 52,  Stats.  1919),  empower- 
ing it  to  establish  and  alter  grades  of  streets,  or  by  sub.  (51) 
of  that  section,  empowering  it  to  regulate  the  laying  down 
of  street-car  tracks,  to  require  an  interurban  railway,  which 
laid  its  tracks  on  a  private  right  of  way  before  the  city  was 
organized,  to  move  its  tracks  from  the  right  of  way  which  it 
still  owned  to  another  portion  of  the  street,  so  as  to  bring  the 
tracks  into  the  center  of  the  street. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  E.  T.  Fairchild,  Circuit  Judge.    Affirmed. 

The  petitioner  is  a  city  of  the  fourth  class  within  the 
county  of  Milwaukee.  Within  its  present  corporate  limits 
Bumham  street  runs  east  and  west  between  Forty-ninth  and 
Fifty-third  avenues  with  Fifty-first  avenue  between  these, 
all  three  crossing  Burnham  street.  The  defendant  and  re- 
spondent is  an  interurban  street  railway  running  its  cars 
upon  the  portion  of  Bumham  street  above  mentioned. 

The  territory  in  question  had  formerly  been  within  the 
limits  of  the  town  of  Greenfield,  was  subsequently  incor- 
porated within  the  village  of  West  Allis,  which  in  1906  be- 
came incorporated  as  the  city  of  West  Allis. 

The  defendant  is  operating  under  an  indeterminate  per- 
mit as  provided  for  in  sec.  1797/ — 3,  Stats. 

In  May,  1916,  the  common  council  of  the  petitioner  en- 
acted an  ordinance  regulating  the  use  of  the  streets  by  street 
railway  companies,  declaring  it  to  be  the  duty  of  every  cor- 
poration then  or  thereafter  engaged  in  operating  a  street 
railway  within  the  city  of  West  Allis  to  maintain  its  tracks 
of  a  certain  gauge  and  to  keep  them  not  elevated  above  nor 
depressed  below  the  established  grade  of  the  street  or  high- 
way, and  its  tracks  to  be  laid  in  such  manner  that  carriages 
and  other  vehicles  can  easily  and  freely  cross  said  streets 
at  any  and  all  points  without  obstruction,  and  "to  be  laid  as 
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near  the  center  of  said  streets  and  highways  and  as  near 
together  as  practicable/' 

For  some  time  prior  to  May,  1916,  the  tracks  of  the  de- 
fendant company  were  not  exactly  in  the  center  of  said  por- 
tion of  Burnham  street  as  then  existing.  During  the  year 
1917  the  petitioner  widened  Burnham  street  on  the  south 
side  thereof  from  Fifty-first  avenue  west  to  and  including 
Fifty-third  avenue,  having  had  the  strip  so  added  conveyed 
to  it  by  the  adjoining  property  owners. 

Thereafter  the  common  council  of  petitioner  passed  a 
resolution  directing  the  defendant  to  move  its  tracks  between 
Forty-ninth  and  Fifty-third  avenues  to  the  then  and  new 
center  of  Burnham  street  and  directing  that  such  moving 
should  be  completed  by  October  1,  1918,  and  due  service  of 
a  copy  of  such  resolution  was  made  upon  the  defendant 
company.  The  defendant  refused  to  comply  with  said  reso- 
lution and  so  notified  the  common  council,  and  an  alternative 
writ  of  mandamus  was  thereupon  issued  to  compel  compli- 
ance with  such  resolution. 

The  petition  therefor  recited  that  Burnham  street  and  the 
avenues  in  question  were  much  traveled  public  highways  and 
that  "by  reason  of  the  location  of  said  tracks  upon  said 
highway  beyond  the  center  of  said  street  and  by  reason  of 
the  street  cars  traveling  to  and  fro  upon  the  said  tracks, 
and  particularly  interurban  cars  which  travel  at  high  rates 
of  speed,  the  said  highway,  Burnham  street,  by  reason  of 
the  fact  of  the  said  track  of  the  defendant  company  not  being 
in  the  center  of  said  street,  is  in  a  dangerous  and  unsafe 
condition." 

It  further  appears  that  at  the  east  line  of  Forty-ninth 
avenue  the  tracks  were  and  are  .25  feet  north  of  the  center 
line  of  Burnham  street  as  widened  and  improved;  at  the 
west  line  of  Fiftieth  avenue  9.56  feet  north,  and  at  the  west 
line  of  Fifty-first  avenue  12.56  feet  north  of  the  center, 
and  continue  to  be  such  distance  north  up  to  Fifty-third 
avenue. 
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In  its  return  the  defendant  alleged,  among  other  things, 
as  follows: 

"By  way  of  justification  for  its  refusal  to  comply  with 
the  terms  of  said  writ  and  with  the  provisions  of  the  cer- 
tain ordinances  set  forth  therein  directing  the  defendant  to 
change  the  location  of  its  tracks  and  to  lay  and  construct 
the  same  along  and  upon  the  center  line  of  Bumham  street, 
the  defendant  alleges  that  the  said  city  of  West  Allis  is  with- 
out power,  except  at  its  own  expense,  to  compel  the  de- 
fendant to  change  the  location  of  its  said  tracks  and  recon- 
struct the  same  over  the  route  sought  by  said  city  of  West 
Allis.  In  support  of  such  claim  of  justification  the  defend- 
ant alleges  the  following  facts: 

"(a)  The  defendant's  tracks  between  Forty-ninth  avenue 
and  Fifty-third  avenue  in  thp  present  city  of  West  Allis 
were  constructed  many  years  ago  upon  private  right  of  way ; 
that  said  tracks  were  constructed  upon  the  location  conveyed 
to  the  defendant  by  the  owners  in  fee  simple  of  said  premises ; 
that  such  owners  retained  the  right  to  thereafter  lay  out 
a  highway  along  and  upon  the  defendant's  tracks,  but  such 
reservation  was  subject  to  the  condition  that  any  such  dedi- 
cation should  be  subject  to  the  rights  of  the  defendant,  and 
that  the  owners  of  said  premises  retained  no  interest  therein 
except  an  interest  which  was  expressly  subject  and  sub- 
ordinate to  the  right  of  the  defendant  to  maintain  and  op- 
erate a  line  of  electric  railway  along  and  upon  the  premises 
so  conveyed. 

"(b)  That  the  defendant's  tracks  were  constructed  and 
have  ever  since  been  maintained  and  are  now  located  and 
maintained  upon  the  route  so  conveyed  to  it. 

"(c)  That  the  rights  of  the  defendant  so  acquired  have 
never  been  condemned  by,  or  conveyed  to,  petitioner. 

"(d)  That  subsequent  to  the  grant  to  the  defendant  of 
said  right  of  way,  the  defendant's  grantors,  by  dedication 
or  otherwise,  conveyed  to  the  city  of  West  Allis,  or  its  prede- 
cessor, the  use,  for  highway  purposes,  of  the  grantor's 
servient  estate  in  the  premises  over  which  the  defendant 
had  been  theretofore  so  granted  a  right  of  way,  but  such 
conveyance  or  dedication  conveyed  to  the  city  of  West  Allis, 
or  its  predecessor,  only  the  rights  of  said  owners  which  were 
subject  and  subordinate  to  the  right  of  the  defendant. 

"(e)  That  at  the  time  such  highway  was  opened  over  and 
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along  said  premises  that  portion  of  said  premises  so  con- 
veyed to  defendant  was  occupied  by  the  defendant's  tracks 
and  was  already  devoted  to  a  public  use ;  that  the  easement 
for  public  travel  imposed  by  the  laying  out  and  opening 
of  a  highway,  pursuant  to  the  grant  by  such  owners  of 
rights  subordinate  to  those  of  this  defendant,  is  not  superior 
to  the  rights  of  the  defendant  theretofore  conveyed  to  it 
by  the  owners  of  the  fee  of  the  said  premises. 

"(f)  That  by  the  laying  out  and  opening  of  said  high- 
way along  a  course  varying  from  the  location  of  defendant's 
tracks  as  theretofore  constructed  upon  the  right  of  way  con- 
veyed to  it,  the  city  of  West  Allis,  or  its  predecessor,  has 
accepted  said  premises  for  highway  purposes  cum  onere  and 
subject  to  the  defendant's  right  to  maintain  and  operate  its 
line  of  railway  upon  the  location  theretofore  conveyed  to  it. 

"(g)  That  the  defendant  does  not  possess  and  has  never 
possessed  either  the  property  rights  and  easements  or  the 
franchise  rights  necessary  for  the  construction  and  operation 
of  its  railway  upon  the  location  to  which  the  petitioner  seeks 
to  compel  it  to  remove  its  tracks;  that  it  is  unwilling  to 
apply  for,  or  accept,  a  franchise  covering  such  location  or 
to  acquire  by  purchase  or  condemnation  the  property  rights 
and  easements  necessary  therefor,  except  upon  reasonable 
conditions  which  it  has  proposed  to  the  petitioner  and  which 
the  petitioner  has  rejected." 

To  this  portion  of  the  return  the  petitioner  demurred  on 
the  ground  that  such  alleged  justification  did  not  set  forth 
facts  sufficient  to  constitute  a  proper  and  sufficient  return 
to  the  writ,  or  justification  for  its  refusal  to  comply. 

Up<Mi  the  hearing  the  circuit  court  overruled  such  de- 
murrer, and  from  the  order  so  holding  the  petitioners  have 
appealed. 

Joseph  E,  Tierney  of  West  Allis,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Sliazi\ 
Muskat  &  Van  Dyke  of  Milwaukee,  and  oral  argument  by 
James  D.  Shazv. 

EscHWEiLER,  J.  By  the  relator's  demurrer  to  that  por- 
tion of  the  return  above  quoted  it  must  be  considered  as 
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admitted  that  the  defendant  has  neither  property  rights, 
easements,  nor  franchise  rights  necessary  for  the  construc- 
tion and  operation  of  its  railway  upon  that  portion  of  Bum- 
ham  street  to  which  petitioner  desires  that  it  should  remove 
its  tracks.  It  must  also  be  considered  as  admitted  that  the 
tracks  as  now  laid  are  upon  a  private  right  of  way  which  had 
been  granted  to  it  prior  to  plaintiff's  incorporation  by  the 
then  owners  of  the  freehold,  subject  only  to  the  reserved 
right  in  said  grantors  to  lay  a  highway  upon  and  along  said 
strip  of  land  so  conveyed. 

It  is  manifest  that  such  an  interurban  railway  company 
whose  tracks  are  laid  upon  a  private  right  of  way  is  in  a 
substantially  different  position  from  and  possesses  property 
rights  which  do  not  belong  to  a  similar  company  operating 
upon  a  public  highway.  To  require  it  to  move  from  its 
present  location  on  its  own  property  to  other  property  to 
which  it  has  no  property  right,  easement,  or  franchise  would 
in  effect  amount  to  taking  away  the  property  right  that  it 
now  has  to  the  soil  upon  which  its  tracks  are  laid  and  requir- 
ing it  to  assume  substantially  different  liabilities  and  obliga- 
tions both  as  to  the  abutting  owners  on  the  new  Bumham 
street  and  to  the  municipality. 

Before  it  can  lawfully  run  upon  the  new  trackage  as  pro- 
posed by  the  petitioner  it  must,  under  the  admitted  facts, 
assume  liabilities  to  the  abutting  property  owners  for  which 
such  owners  are  entitled  to  compensation.  Before  any  right 
of  condemnation  can  be  exercised  as  against  such  abutting 
property  owners  by  such  interurban  railway  it  must  first  ob- 
tain the  consent  of  the  municipality.  Manitozvoc  v.  Mani" 
tozvoc&N,  T.  Co,  145  Wis.  13  (129  N.  W.  925),  and  cases 
cited  at  p.  22. 

We  find  no  warrant  under  the  provisions  of  the  general 
charter  law  upon  which  petitioner  relies,  either  by  sub.  (31 ), 
sec.  925 — 52,  Stats.,  giving  to  cities  authority  to  establish 
and  alter  grades  of  streets  and  sidewalks,  or  by  sub.  (51), 
sec.  925 — 52,  Stats.,  as  to  regulating  the  running  of  street 
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railway  cars,  the  laying  of  tracks  for  the  same,  and  the  trans- 
portation of  passengers,  etc.,  for  the  power  proposed  to  be 
exercised  in  this  particular  instance. 

The  question  involved  in  many  of  the  cases  cited  in  the 
respective  briefs  as  to  the  power  of  the  municipality  to  re- 
quire the  moving  of  a  track  once  laid  upon  a  public  highway 
to  another  portion  of  the  same,  is  not,  under  the  facts  as 
admitted  by  the  demurrer  in  this  case,  before  us,  and  we 
therefore  express  no  opinion  thereupon  and  a  review  of  such 
cases  is  not  necessary.  A  reference  to  many  of  them  is 
found  in  the  case  of  Grand  Trunk  IV.  R.  Co.  v.  South  Bend, 
227  U.  S.  544,  553,  33  Sup.  Ct.  303.  The  distinction  be- 
tween the  powers  of  the  state  and  of  a  municipality  in  such 
matters  is  pointed  out  in  People  ex  rel.  New  York  v.  N.  Y. 
R.  Co.  217  N.  Y.  310,  112  N.  E.  49. 

Other  questions  were  presented  in  the  briefs  in  this  matter, 
but  we  are  disposing  of  this  appeal  upon  the  one  point  above 
determined  and  express  no  opinion  upon  the  others.  For 
the  reasons  above  stated  the  demurrer  to  the  return  was 
properly  overruled. 

Bv  the  Court. — Order  affirmed. 


Foster,  Respondent,  vs.  Bauer,  Appellant. 

December  i6,  igzo^-January  u,  ig2i. 

Automobiles:  Negligence:  Law  of  the  road:  Violation:  Cutting 
corner:  Excessive  speed:  Contributory  negligence :  Civil  court 
of  Milwaukee  county:  Appeal:  Weight  to  be  accorded  findings. 

1.  An  automobile  driver  who,  in  making  a  turn,  cut  a  corner,  in 

violation  of  sub.  1,  sec.  1636— 49fr,  Stats.,  was  guilty  of  neg- 
ligence per  se. 

2.  The  evidence  in  this  case  is  held  to  show  that  the  driver's 

negligence  in  cutting  a  comer  so  contributed  to  the  collision 
between  his  car  and  plaintiff's  motorcycle  that  he  can  recover 
nothing  on  his  counterclaim  against  plaintiff. 

3.  The  plaintiff,  a  deputy  sheriff,  was  negligent  where  at  the  time 

of  the  accident  he  was  running  his  motorcycle  at  a  speed  of 
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twenty  or  twenty-two  miles  an  hour,  sec.  1636 — 49,  Stats., 
prescribing  a  maximum  speed  of  fifteen  miles  an  hour. 

4.  Findings  of  the  civil  court  of  Milwaukee  county  have  the  same 

status  on  appeal  to  the  circuit  court  as  findings  of  the  circuit 
court  on  appeal  to  the  supreme  court.  They  are  not  entitled 
to  the  conclusiveness  of  the  verdict  of  a  jury,  but  are  con- 
trolling unless  against  the  clear  preponderance  of  the  evidence. 

5.  A  finding  of  the  trial  court  that  plaintiff  struck  defendant's 

automobile  as  it  rounded  a  corner,  that  he  would  have  struck 
the  automobile  had  he  been  going  at  a  lawful  speed,  and  that 
his  rate  of  speed  was  not  the  proximate  cause  of  the  collision, 
is  against  the  clear  preponderance  of  the  evidence,  where 
plaintiff  testified  that  he  could  have  stopped  his  motorcycle 
within  twenty  feet  had  he  been  going  fifteen  miles  per  hour 
and  that  he  was  twenty  to  twenty-five  feet  from  defendant 
when  the  latter  started  to  turn. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  E.  T.  Fairchild,  Circuit  Judge.    Reversed. 

Action  for  damages  for  personal  injuries.  Defendant 
counterclaimed  for  damages  to  person  and  property.  Trial 
in  the  civil  court  of  Milwaukee  county  without  a  jury  re- 
sulted in  a  judgment  for  the  plaintiff.  On  appeal  to  the 
circuit  court  the  judgment  was  affirmed.  From  the  judg- 
ment of  affirmance  the  defendant  brings  this  appeal. 

This  action  arose  out  of  a  collision  between  respondent 
on  his  motorcycle  and  appellant  in  his  automobile  at  the 
intersection  of  Fond  du  Lac  avenue  and  Hadley  street  in 
the  city  of  Milwaukee,  during  daylight,  on  June  13,  1919. 
Fond  du  Lac  avenue  lies  in  a  northwesterly  and  southeasterly 
direction,  while  Hadley  street  extends  east  and  west.  Ap- 
pellant was  proceeding  southeasterly  on  the  southwest  side 
of  Fond  du  Lac  avenue,  approaching  the  intersection,  at  a 
speed  of  six  to  eight  miles  per  hour.  Respondent,  a  motor- 
cycle deputy  sheriff,  was  proceeding  on  duty  northwesterly 
on  the  northeast  side  of  Fond  du  Lac  avenue,  approaching 
the  intersection  from  the  side  opposite  defendant,  at  a  speed 
which  he  himself  testified  was  between  twenty  and  twenty- 
two  miles  per  hour,  and  there  was  no  testimony  that  his 
speed  was  less  than  that. 


llj  JANUARY  TERM,  1921.  233 

Foster  v.  Bauer,  173  Wis.  231. 

Appellant  desired  to  turn  easterly  on  Hadley  street  and 
as  a  signal  held  out  his  left  hand, — so  at  least  he  testified, 
and  it  was  corroborated  by  other  witnesses,  though  respond- 
ent did  not  observe  it.  Instead  of  passing  to  the  right  of 
the  center  of  the  intersection  of  the  streets,  however,  as  he 
should  have  done,  according  to  some  of  the  testimony  and 
the  finding  of  the  trial  court  he  "cut  the  comer."  Appellant 
did  not  notice  respondent  until  the  latter  was  about  twenty 
feet  from  the  point  of  the  collision ;  he  said  that  respondent's 
clothes  looked  so  much  like  the  pavement  that  he  didn't  see 
him.  Respondent  had  observed  appellant  when  they  were 
about  a  block  apart  and  kept  a  lookout  ahead  from  then  till 
the  time  of  the  collision  according  to  his  testimony.  Neither 
party  made  any  signal  by  sound. 

When  about  twenty  to  fifty-five  feet  apart,  according  to 
different  statements  in  respondent's  testimony,  he  saw  that 
appellant  was  turning  into  Hadley  street,  saw  that  he  could 
not  miss  appellant,  so  turned  to  the  right  to  hit  the  curb. 
Appellant  must  have  put  on  power,  respondent  thought,  and 
the  motorcycle  hit  the  front  right  wheel  of  the  automobile. 
Respondent  did  not  apply  his  brakes  at  all  in  an  effort  to 
avoid  the  collision  or  to  reduce  the  force  of  the  impact. 

There  was  no  showing  that  respondent  was  justified  by 
anything  in  the  line  of  his  duty  in  exceeding  the  lawful  speed 
limit  of  fifteen  miles  per  hour  or  such  reduced  rate  as  would 
tend  to  avoid  danger  of  accident  in  view  of  the  street  in- 
tersection. 

The  trial  court  found  that  appellant's  negligence  in  turn- 
ing was  the  proximate  cause  and  respondent's  speed  not  a 
proximate  cause  of  the  injuries,  and  gave  judgment  for  re- 
spondent accordingly.  The  circuit  court  considered  this  a 
question  of  fact,  found  evidence  to  sustain  it,  and  on  that 
ground  affirmed  the  judgment  as  a  matter  of  course. 

/.  Elmer  Lehr  of  Milwaukee,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Ray  /.  Cannon  of  Milwaukee. 
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Jones,  J.  Appellant  contends  that  no  negligence  on  his 
part  has  been  shown.  With  this  we  cannot  agree.  The  trial 
court  found  that  appellant  "cut  the  corner"  in  violation  of 
law  and  was  guilty  of  negligence  in  so  doing.  The  finding 
is  sufficiently  supported  by  the  evidence.  The  statute  (sub. 
1,.  sec.  1636 — 49&)  forbidding  such  cutting  of  comers  cer- 
tainly is  designed  to  prevent  accidents  between  vehicles  at 
street  intersections,  and  it  follows  that  appellant  was  guilty 
of  negligence  per  se,  Ludke  v.  Burck,  160  Wis.  440,  152 
N.  W.  190.  The  trial  court  further  found  that  appellant's 
negligence  was  the  proximate  cause  of  the  collision.  '  What- 
ever may  have  been  the  proximate  cause  of  the  accident  we 
are  satisfied  that  appellant's  negligence  so  contributed  to  it 
that  he  can  recover  nothing  on  his  counterclaim,  and  is  liable 
in  damages  to  respondent  imless  the  latter  was  guilty  of 
contributory  negligence. 

The  trial  court  made  no  finding  on  the  issue  whether  the 
respondent  was  guilty  of  negligence,  but  did  find  that  his  rate 
of  speed  was  not  the  proximate  cause  of  his  injury.  That 
respondent  was  guilty  of  negligence  cannot  be  doubted,  since 
according  to  his  own  testimony  he  was  violating  sec. 
1636 — 49,  Stats.  This  statute  undoubtedly  aims  in  part  to 
prevent  collisions  between  vehicles  upon  the  streets,  espe- 
cially at  street  intersections,  and  its  violation  constituted 
negligence  per  se.  Ludke  zk  Burck,  supra;  Brozvn  v,  C  & 
N.  W.  R.  Co,  109  Wis.  384,  85  N.  W.  271. 

It  was  clearly  upon  the  finding  of  the  civil  court  that 
respondent's  rate  of  speed  was  not  the  proximate  cause  of 
his  injuries  that  the  circuit  court  affirmed  the  judgment,  for 
that  court  construed  the  civil  court's  findings  as  embracing 
a  finding  of  respondent's  negligence.  The  circuit  court  con- 
cluded that  there  was  evidence  to  sustain  this  finding  upon 
proximate  cause  and  that  it  followed  as  a  matter  of  course 
that  the  judgment  must  be  affirmed.  In  this  conclusion  the 
circuit  judge  took  too  restricted  a  view  of  his  power  to  re- 
view the  judgment  of  the  civil  court.    The  findings  of  that 
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court  have  the  same  status  upon  appeal  to  the  circuit  court 
as  findings  of  the  circuit  court  on  appeal  to  this  court.  They 
are  not  entitled  to  the  same  conclusiveness  as  a  verdict  of 
a  jury,  but  will  control  unless  against  the  clear  preponder- 
ance of  the  evidence.  Pabst  B.  Co.  v.  Milwaukee  L.  Co.  156 
Wis.  615,  620,  146  N.  W.  S79;Keck  v.  Michigan  Q.  S.  Co, 
158  Wis.  500,  149  N.  W.  208.     . 

The  theory  upon  which  the  trial  judge  made  this  finding 
appears  to  be  set  forth  in  the  following  statement  in  his 
opinion*: 

"And  the  court  is  further  of  the  opinion  that  from  the 
nature  of  the  accident  and  where  plaintiff  struck  the  auto- 
mobile of  the  defendant,  that  this  particular  accident  was 
just  as  likely  to  happen  had  he  been  going  at  fifteen  miles 
an  hour  as  though  he  had  gone  at  twenty-two  miles  an  hour. 
The  evidence  shows  that  the  plaintiff  struck  the  defendant's 
automobile  at  the  front  and  just  as  it  had  rounded  the 
northeast  comer  of  Hadley  street  and  Fond  du  Lac  avenue. 
Had  he  been  going  slower,  say  fifteen  miles  an  hour,  the 
probabilities  are  that  he  would  have  struck  the  automobile 
nearer  the  center,  because  it  is  apparent  that  he  could  not 
stop  the  motorcycle  after  he  had  knowledge  of  defendant's 
intention  to  cut  the  corner." 


Th€  finding  must  be  sustained  unless  it  is  against  the  clear 
preponderance  of  the  evidence,  but  we  have  read  the  record 
as  well  as  the  printed  case  and  are  convinced  that  the  finding 
is  s^ainst  the  clear  preponderance.  Respondent  testified  that 
if  he  had  been  going  at  a  lawful  rate  of  speed  he  could  have 
stopped  his  motorcycle  by  its  brakes  within  twenty  feet. 
There  are  marked  discrepancies  in  his  testimony  as  to  his 
distance  from  appellant  when  he  saw  his  danger.  When 
asked  how  far  appellant  was  from  him  when  appellant  made 
the  turn  he  stated  twenty  to  twenty-five  feet.  If  appellant 
made  a  sudden  and  unannounced  turn  in  front  of  respondent 
at  such  close  quarters  the  court's  finding  that  the  injuries 
would  have  occurred,  whatever  respondent's  speed,  might 
be  supportable:    But  even  then  it  seems  to  us  that  if  respond- 
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ent  had  been  traveling  at  a  lawful  rate  of  speed  he  would 
have  had  a  much  better  chance  of  avoiding  the  collision. 
At  least  he  could  have  so  slackened  his  speed  before  the  im- 
pact that  his  injuries  might  have  been  less  severe.  It  may 
be  added  that  if  the  respondent  had  been  going  more  slowly 
the  appellant  would  have  had  a  better  opix^rtunity  to  see 
him  in  time  to  avoid  the  accident. 

However,  respondent  testified  in  great  detail  in  connec- 
tion with  his  Exhibit  1,  a  diagram  of  the  place  of  the  acci- 
dent. He  testified  that  he  saw  appellant  when  a  block  distant, 
and  kept  looking  ahead.  He  indicated  the  point  where  he 
saw  appellant  headed  towards  Hadley  street,  east  of  the 
center  of  Fond  du  Lac  avenue,  and  well  to  the  left  of  the 
center  of  the  intersection  instead  of  to  the  right,  where  he 
should  have  been.  He  understood,  when  he  saw  appellant 
at  this  point,  that  the  latter  was  turning  into  Hadley  street 
and  said  that  he  saw  that  a  collision  was  inevitable.  He 
indicated  and  described  the  point  where  he  himself  was  when 
he  saw  this.  By  comparing  distances  upon  the  diagram  it 
appears  that  this  latter  point  is  about  fifty-five  feet,  instead 
of  twenty  to  twenty-five  feet,  from  the  point  where  appellant 
was  when  the  danger  was  seen,  is  about  thirty  feet  from  the 
point  where  he  testified  the  collision  occurred,  and  about 
thirty-five  feet  from  the  center  of  the  intersection  itself.  As 
respondent  testified  that  he  could  stop  from  a  le^l  speed 
within  twenty  feet,  it  appears  from  his  own  testimony  that 
had  he  been  going  at  such  a  speed  he  would  in  all  probability 
have  had  ample  time  to  stop  before  the  collision,  at  least 
time  to  so  slacken  his  speed  that  the  impact  would  have  had 
less  serious  results. 

It  is  true  that  in  one  part  of  respondent's  testimony- he 
claims  that  the  collision  was  unavoidable  on  his  part.  -  But. 
from  another  part  of  his  evidence,  .which  is  relied  onto  prov^ 
the  negligence  of  appellant  and  which  is  most  relied  upon 
on  that  issue,  it  appears  that  if  respondent  had  not.  violated 
the  law  the  accident  probably  would  not  have  happened.. 
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This  portion  of  the  testimony,  in  which  respondent  indi- 
cated the  several  positions  of  the  parties  upon  the  diagram, 
seems  to  us  of  controlling  weight  as  compared  with  his 
estimate  of  the  distance  separating  him  from  appellant  when 
he  saw  appellant  turn  in  front  of  him. 

It  follows  that  respondent  was  guilty  of  negligence  which 
contributed  to  proximately  cause  his  injuries,  and  that  con- 
sequently he  cannot  recover  damages  from  appellant. 

The  case  of  Maker  z/.  Lochen,  166  Wis.  152,  164  N.  W. 
847,  confidently  relied  upon  by  respondent,  might  be  con- 
trolling if  we  could  agree  on  the  facts  with  the  trial  court. 
In  the  view  we  take  of  the  facts,  however,  that  case  and  the 
cases  like  it  are  clearly  distinguishable. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
to  the  circuit  court  with  directions  to  enter  judgment  for 
defendant  dismissing  the  complaint  and  the  counterclaim. 


Chicago  &  Northwestern  Railway  Company,  Respond- 
ent, vs.  J.  I.  Case  Plow  Works,  Appellant. 

December  i6,  ip20— January  ii,  .ip2i. 

Carriers:  Action  to  recover  freight  charges:  Negligence  of  com- 
pany in  declaring  freight  paid:  Estoppel:  Unlawful  prefer- 
ences. 

In  an  action  against  the  consignee  of  an  interstate  lumber  ship- 
.  -  ment  to  recover  the  freight  cliarges  thereon,  the  fact  that  the 
railway  company's  agent  negligently  delivered  an  expense 
bill  showing  airfreight  charges  prepaid,  whereupon  the  con-' 
signee  paid  the  consignor  the  full  contract  price,  though 
•  the  lumber  was  to  be  deliyered  at  destination  f.  o.  b.,  is  no 
defense,  the  interstate  commerce  act  (U.  S.  Comp.  Stat.  1918r 
§  8565)  forbidding  common  carriers  from  giving  any  prefer- 
ence or  advantage  to  any  person  or  subjecting  any  person  to 
any  undue  or  unreasonable  prejudice  or  disadvantage.  To 
hold  that  the  railway,  company,  by  reason  of  estoppel,  might 
be  prevented  from  collecting  the  freight  due,  would  violate 
the  rule  of  public  policy  thus  prescribed. 
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] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:   Oscar  M.  Fritz,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  freight  charges  on  a  carload 
of  lumber  consigned  by  the  E.  C.  Bradley  Company  of  Cin- 
cinnati, Ohio,  to  the  appellant,  /.  7.  Case  Plow  Works,  of 
Racine,  Wisconsin. 

The  plaintiff  alleges  that  on  November  4,  1914,  there  was 
delivered  to  the  Alabama  &  Great  Southern  Railway  Com- 
pany at  Toomsuba,  Mississippi,  a  carload  of  lumber  by  the 
firm  of  Smith  &  Brewster  as  consignors,  to  be  transferred 
over  the  lines  of  that  company  and  its  connecting  carriers 
to  the  defendant  at  Racine,  Wisconsin;  that  the  lawful 
charge  for  such  transportation  was  $206.01,  no  part  of 
which  has  ever  been  paid. 

The  defendant,  by  way  of  separate  defense,  alleges  a  con- 
tract entered  into  between  the  defendant  and  the  E.  C.  Brad- 
ley Lumber  Company  of  Cincinnati,  Ohio,  by  which  the 
latter  company  sold  to  the  defendant  the  lumber  in  question 
to  be  delivered  to  the  defendant  f .  o.  b.  Racine,  Wisconsin ; 
that  at  the  time  of  the  delivery  of  the  lumber  to  the  de- 
fendant plaintiff's  freight  agent  negligently  delivered  to  the 
defendant  an  expense  bill  which  stated  that  all  freight 
charges  on  said  car  had  been  paid,  and  that  in  reliance  upon 
such  statement  the  defendant  paid  the  full  amount  of  the 
contract  price  of  said  lumber  to  the  E.  C.  Bradley  Lumber 
Company,  making  no  deduction  on  account  of  freight 
charges. 

To  this  separate  defense  the  plaintiff  demurred,  which  de- 
murrer was  sustained.  This  is  an  appeal  from  such  de- 
murrer. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
Queries,  attorneys,  and  Howard  T,  Fotdkes,  of  counsel, 
all  of  Milwaukee;  and  the  cause  was  argued  orally  by 
Afr.  Fotdkes. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  R.  iV.  Van  Dor  en  of  Milwaukee.  . 
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SiEBECKER,  C.  J.  Do  the  facts  alleged  in  the'  separate 
defense  constitute  a  defense  by  way  of  estoppel  precluding 
the  railroad  company  from  collecting  the  freight  charges 
fixed  by  law  from  defendant  on  this  interstate  shipment? 
The  trial  court  held  that  the  negligence  of  plaintiff's  agent 
at  Racine  in  presenting  an  expense  bill  to  defendant  which 
showed  that  the  freight  charges  for  this  shipment  had  been 
paid  does  not  constitute  an  estoppel  precluding  collection  of 
its  claim  for  freight  charges  from  the  defendant.  Such 
charges  had  not  in  fact  been  paid,  but  defendant  in  reliance 
on  such  incorrect  bill  paid  the  Bradley  Company  the  price 
of  the  carload  of  lumber  without  deducting  these  freight 
charges  which  the  Bradley  Company  had  agreed  to  pay. 
The  interstate  commerce  act  (U.  S.  Comp.  Stat.  1918, 
§  8565)  forbids  common  carriers  from  giving  any  prefer- 
ence or  advantage  to  any  person  or  subjecting  any  person  to 
arty  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever  in  the  conduct  of  its  transportation 
business. 

"The  all-embracing  prohibition  against  either  directly  or 
indirectly  charging  less  than  the  published  rates  shows  that 
the  purpose  of  the  statute  was  to  make  the  prohibition  ap- 
plicable to  every  method  of  dealing  by  a  carrier  by  which 
die  forbidden  result  could  be  brought  about."  Nezv  York, 
N,  H.  &  H.  R.  Co.  V,  Interstate  Comm.  Comm.  200  U.  S. 
361,  26  Sup.  Ct.  272. 

In  Texas  &  P.  /?.  Co.  v,  Leatherivood,  250  U,  S.  478,  39 
Sup.  Ct.  517,  the  court  declared: 

"That  a  carrier  cannot  be  prevented  by  estoppel  or  other- 
wise from  taking  advantage  of  the  lawful  rate  properly 
filed  under  the  interstate  commerce  act  is  well  settled.  A 
carrier  has,  for  instance,  been  permitted  to  collect  the  legal 
rate,  although  it  had  quoted  a  lower  rate  and  the  shipper 
was' ignorant  of  the  fact  that  it  was  not  the  legal  rate." 

And  in  A.  /.  Phillips  Co.  v.  G.  T.  W,  R.  Co,  236  U.  S. 
662,  35  Sup.  Ct.  444,  it  is  stated: 
"The  prohibitions  of  the  statnte  against  unjust  discrimina- 
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tion  relate  not  only  to  inequality  of  charges  and  inequality 
of  facilities,  but  also  to  the  giving  of  preferences  by  means 
of  consent  judgments  or  the  waiver  of  defenses  open  to  the 
carrier." 

It  is  manifest  that  the  negligent  presentation  by  plaintiflf's 
agent  of  an  erroneous  expense  bill  to  defendant  for  the 
shipment  in  question  could  be  made  the  means  of  avoiding 
the  legal  tariffs  for  its  service  as  carrier  if  it  should  be  held 
to  be  estopped  from  collecting  the  freight  charges  when 
demanded  of  defendant  as  consignee  of  the  lumber.  The 
right  to  private  contract  between  shipper  and  carrier  is 
wholly  abrogated  by  tlie  interstate  commerce  act,  and  the 
rates  fixed  by  law  are  enforceable  by  the  carrier  by  force 
of  law.  Unlawful  acts  of  a  carrier's  agents  in  connection 
with  charging  and  collecting  the  legal  rates  for  transporta- 
tion cannot  be  made  the  foundation  of  an  estoppel  to  prevent 
the  carriers  from  enforcing  the  legal  rate  against  those  liable 
therefor.  In  New  York,  N.  H.  &  H,  R.  Co.  v.  York  &  W. 
Co.  215  Mass.  36,  102  N.  E.  366,  the  court  says: 

"The  public  policy  thus  declared  supersedes  the  ordinary 
doctrine  of  estoppel,  so  far  as  that  would  interfere  with  the 
accomplishment  of  the  dominant  purpose  of  the  act.  It  does 
not  permit  that  inequality  of  rates  to  arise  indirectly  through 
the  application  of  estoppel,  which  it  was  the  aim  of  the  act 
to  suppress  directly." 

See,  also,  Baltimore  &  O.  S,  W.  /?.  Co.  v.  New  Albany  B. 
&  B,  Co.  48  Ind.  App.  647,  94  N.  E.  906,  and  Central  of 
Georgia  R.  Co.  v.  Birmingham  S.  &  B.  Co.  9  Ala.  App.  419, 
64  South.  202. 

The  trial  court  properly  sustained  the  demurrer  to  the 
separately  alleged  defense. 

By  the  Court. — The  order  appealed  from  is  affirmed. 
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ScHEUER  &  TiEGS,  Inc,  Respondent,  vs.  Benedict,  Ap- 
pellant. 

December  i6,  1^20— January  11,  ip2i. 

Landlord  and  tenant:  Tenancy  from  month  to  month:  Termination: 

Notice  to  quit:  When  term  ends. 

1.  Under  a  tenancy  from  month  to  month,  a  notice  to  quit  must 

be  to  terminate  the  tenancy  at  the  end  of  the  month  and 
not  before. 

2.  Where  defendant  was  a  tenant  from  month  to  month,  whose 

rent  was  payable  on  the  first  day  of  each  month,  plaintiff's 
notice  to  quit,  served  on  defendant  March  S,  1920,  '"You  are 
hereby  notified  and  required  by  April  50,  1920,  to  quit  and 
deliver  up  possession"  of  the  premises,  was  sufficient,  as  ter- 
minating the  tenancy  at  the  end  of  the  month  and  not  before, 
for  the  word  ''by''  in  such  notice  would  be  construed,  in  favor 
of  the  validity  of  the  notice,  to  include  April  30th,  that  is, 
to  include  the  day  or  date  marking  the  boundary  of  time, 
especially  since  the  verb  used  with  it  denoted  present  or  con- 
tinuing rather  than  completed  action. 

3.  The  reasonable  construction  of  a  term  having  two  meanings 

is  the  one  which  gives  validity  to  the  thing  sought  to  be  done 
rather  than  the  one  which  makes  the  act  nugatory. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty:  Oscar  M.  Fritz,  Circuit  Judge.    Affirmed. 

Action  begun  in  the  civil  court  to  recover  possession  of 
certain  premises  originally  leased  to  defendant  under  a  writ- 
ten lease  expiring  April  30,  1919.  By  an  oral  arrangement 
defendant  was  permitted  to  hold  from  month  to  month  after 
the  expiration  of  the  written  lease.  The  rent  was  payable 
on  the  first  day  of  each  month.  On  March  5,  1920,  plaintiff 
served  this  notice  on  defendant:  "You  are  hereby  notified 
and  required  by  April  30,  1920,  to  quit  and  deliver  up 
possession  of  the  premises  now  held  by  you  as  our  tenant, 
being  known  as  400  Fifth  avenue,  Wauwatosa,  Wisconsin." 
Defendant  did  not  vacate  on  April  30th  and  this  action  was 
begun.  The  civil  court  entered  a  judgment  for  plaintiff, 
and  defendant  appealed  to  the  circuit  court,  where  the  judg- 
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ment  of  the  civil  court  was  affirmed.    From  such  judgment 

the  defendant  appealed  to  this  court. 

Oscar  Kroesing  of  Milwaukee,  for  the  appellant.  ' 
A.  W.  Foster  of  Milwaukee,  for  the  respondent. 

ViNjE,  J.  The  objections  that  plaintiff  is  not  the  real 
party  in  interest  and  so  cannot  maintain  the  action ;  that  the 
tenancy  was  not  from  month  to  month;  and  that  a  slight 
error  in  the  description  of  the  leased  premises  invalidated 
the  action,  are  not  well  taken.  They  are  not  of  sufficient 
importance  to  merit  treatment  and  we  mention  them  only 
to  show  they  have  not  been  overlooked. 

The  serious  question  is  as  to  the  sufficiency  of  the  notice 
to  quit.  It  requires  that  possession  be  delivered  by  April  30. 
April  30  was  the  last  day  of  the  tenancy  from  month  to 
month,  and  if,  as  is  argued,  **by  April  30"  is  meant  before 
April  30,  then  the  notice  is  insufficient,  because  under  a 
tenancy  from  month  to  month  the  notice  must  be  to  termi- 
nate the  tenancy  at  the  end  of  the  month  and  not  before. 
State  ex  rel.  Engle  v.  Ililgendorf,  136  Wis.  21,  116  N.  W. 
848;  Sutherland  v.  Drolet,  154  Wis.  619,  143  N.  W.  663; 
M alter  v.  Spencer,  ante,  p.  38,  180  N.  W.  261.  The  word 
by  as  marking  the  completion  of  the  time  required  or  as- 
signed for  the  performance  of  an  action,  according  to  Mur- 
ray's Dictionary,  means  "On  or  before,  not  later  than, 
within."  Webster's  International  gives  "At  or  before, 
not  later  than."  When  used  with  a  verb  in  the  perfect  tense 
the  word  "by"  more  naturally  denotes  a  completed  action  at 
the  time  boundary  marked  by  it,  as  "The  work  must  be  fin- 
ished by  Friday."  On  the  other  hand,  "The  work  must 
finish  by  Friday"  perhaps  more  naturally  means  including 
Friday.  In  the  notice  in  question  the  word  "by"  is  used  with 
the  verb  "to  quit  and  deliver  up,"  denoting  present  tense 
and  not  completed  action.  In  view  of  that  and  of  the  further 
fact  that  it  must  be  presumed  a  valid  notice  was  intended 
to  be  given,  we  reach  the  conclusion  that  "by  April  30"  in 
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the  notice  included  April  30.  Under  our  decisions,  as  before 
stated,  the  notice  would  not  be  sufficient  if  construed  as  de- 
fendant's counsel  contends ;  hence,  conceding  that  the  term 
has  two  meanings,  one  including  the  date  expressed  and  the 
other  excluding  it,  the  reasonable  construction  is  the  one  that 
gives  validity  to  the  thing  sought  to  be  done,  for  no  one 
ought  to  presume  that  a  nugaton^  act  is  intended. 

The  following  cases  found  in  Words  and  Phrases  under 
the  title  "By,"  denoting  on  or  before,  have  held,  in  the  con- 
text considered,  that  the  word  "by"  excluded  the  day  or 
date  set  as  a  boundary  of  time:  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  St.  347,  17  Atl.  608;  Rankin  v.  Woodworth, 
3  Pen.  &  W.  48;  Wilson  v.  Rodeman,  30  S.  C.  210,  8  S.  E. 
SS5;  Miller  v.  Phillips,  31  Pa.  218. 

These  cases,  also  found  in  Words  and  Phrases,  have  held 
that  the  day  or  date  marking  the  boundary  is  included 
Coonley  v,  Anderson,  1  Hill  (N.  Y.)  519;  Wachsmuth  v 
Routledge,  36  Oreg.  307,  51  Pac.  443;  Elisabeth  City  C 
Mills  V.  Dnnstan,  121  N.  C  12,  27  S.  E.  1001 ;  Higley  v 
Gilmer,  3  Mont.  433 ;  Ruprecht  v.  Delacamp,  165  Fed.  381 
Weir  V,  S,  &  /.  T.  Clark,  4  Ala.  App.  302,  58  South.  793 ; 
Dukes  V.  Gore  &  Co,  11  Ga.  App.  743,  76  S.  E.  365;  Gold- 
man  v,  Broyles  (Tfex.)  141  S.  W.  283. 

By  the  Cowrf.— Judgment  affirmed. 


Zeinincer,  Respondent,  vs.  Preble,  Administrator,  Ap- 
pellant. 

December  i6,  ig20 — January  ii,  ig2i. 

Landlord  and  tenant:  Landlord's  duty  to  keep  buildings  safe:  Injury 

to  tenant:  Evidence, 

1.  Under  sec.  239^  -18.  Stats.,  requiring  every  employer  and  every 
owner  of  a  public  building  to  construct  and  maintain  it  so  as 
to  render  the  place  or  building  safe,  the  owner  of  an  apart- 
ment house,  which  was  a  public  building  as  defined  by  sub. 
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(12),  sec.  2394 — 41,  is  liable  to  a  tenant  for  injuries  resulting 
from  the  unsafe  condition  of  a  passageway,  regardless  of  the 
landlord's  liability  at  common  law  and  without  the  industrial 
commission  having  taken  any  action  to  enforce  the  section. 
2.  Uncontradicted  evidence  that  the  floor  of  an  upstairs  porch  in 
an  apartment  building  was  not  reasonably  safe,  that  no  in- 
spection had  been  made  as  ordered,  and  that  while  the  defect 
might  have  been  discovered  by  a  proper  inspection  it  was  not 
plainly  visible  to  the  unpracticed  observer,  shows  the  failure 
of  the  landlord  to  perform  her  statutory  duty  as  the  owner 
of  a  public  building  to  maintain  the  passageway  in  a  reason- 
ably safe  condition.. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  John  J.  Gregory,  Circuit  Judge.     Affirmed, 

The  plaintiflf  was  a  tenant  from  month  to  month  of  apart- 
ment No.  16,  No.  206  Ninth  street,  in  the  city  of  Milwaukee. 
The  plaintiflf's  apartment  was  situated  on  the  fourth  floor, 
and  at  the  rear  opened  on  a  porch  which  was  used  as  a 
common  passageway  by  the  plaintiflf  and  other  tenants.  The 
building  in  which  the  plaintiflf's  apartment  was  situated  con- 
tained in  all  thirty-five  apartments.  The  porch  in  question 
was  at  the  rear  and  extended  north  and  south.  At  either 
end  of  the  porch  was  a  stairway  leading  to  the  porch  below- . 
On  the  29th  day  of  August,  1917,  while  the  plaintiflf  vras 
engaged  in  hanging  out  clothes  on  the  porch,  the  floor  gave 
way,  and  she  received  the  injuries  complained  of.  The  jury 
found,  first  (by  direction  of  the  court),  that  the  floor  of 
the  porch  was  defective  and  unsafe;  second,  the  owner,  in 
the  exercise  of  ordinary  care,  ought  to  have  known  of  such 
condition  in  time  to  have  repaired  the  same  prior  to  the 
accident;  third,  that  the  failure  of  the  owner,  in  the  exercise 
of  ordinary  care  in  that  regard,  was  the  proximate  cause 
of  the  injury;  fourth,  that  the  plaintiflf  was  not  guilty  of 
any  negligence  contributing  to  her  injury ;  and  fifth,  assessed 
plaintiflf's  damages  at  $3,500.  There  were  the  usual  motions 
on  the  part  of  the  defendant,  which  were  denied,  and  judg- 
ment was  entered  for  the  plaintiflf,  from  which  the  defendant 
appeals. 
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Louis  A.  Dahlnian  of  Milwaukee,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Shaw, 
Mtiskat  &  Vaat  Dyke  of  Milwaukee,  and  oral  argument  by 
J  antes  D,  Shazv. 


RosENBERRY,  J.  The  main  contention  of  the  defendant 
here  is  that  a  landlord  is  not  liable  to  a  tenant  for  injuries 
resulting  from  a  lack  of  repairs  unless  he  has  expressly  con- 
tracted to  repair  or  unless  the  defect  is  a  concealed  one 
known  to  the  landlord  and  not  disclosed  to  the  tenant  and 
not  discoverable  by  the  latter  by  the  use  of  that  degree  of 
care  which  the  law  demands,  citing  Cole  v.  McKey,  66  Wis. 
500,  29  N.  W.  279 ;  Dowling  v.  Nuebling,  97  Wis.  350,  72 
N.  W.  871 ;  Fellows  V.  Gilhuber,  82  Wis.  639,  52  N.  W.  307; 
Kurts  V.  Pauly,  158  Wis.  534,  149  N.  W.  143 ;  and  Ander- 
son  V.  Hayes,\0\  Wis.  538,  77  N.  W.  891. 

We  do  not  find  it  necessary  in  this  case  to  consider  or 
determine  the  liability  of  a  landlord  at  common  law  for 
failure  to  repair,  or  whether  or  not  he  is  in  duty  bound  to 
repair,  and,  if  so,  under  what  circumstances.  Sub.  (12), 
sec*  2394 — 41,  Stats.,  defines  a  public  building  as  any  struc- 
ture used  in  whole  or  in  part  as  a  place  of  resort,  assemblage, 
lodging,  trade,  traffic,  occupancy,  or  used  by  the  public,  or 
by  three  or  more  tenants.  The  building  here  in  question  was 
occupied  by  a  large  number  of  tenants  and  was,  within  the 
statutory  definition,  a  public  building. 

By  sec.  2394r — 48,  Stats.,  it  is  provided: 

"Every  employer  and  every  owner  of  a  place  of  employ- 
ment or  a  public  building  now  or  hereafter  constructed  shall 
so  construct,  repair  or  maintain  such  place  of  employment 
or. public  building,  and  every  architect  shall  so  prepare  the 
plans  for  the  construction  of  such  place  of  employment  or 
public  building,  as  to  render  the  same  safe." 

That  part  of  sec.  2394 — 48  applicable  to  public  buildings 
was  referred  to  in  Homm^l  v.  Badger  State  Inv,  Co.  166 
Wis.  235/165  N.  W.  20.    But  in  that  case  the  relation  of 
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landlord  and  tenant  did  not  exist.  The  argument  made  here 
IS  that  sees.  239-1 — 41  to  2394 — 71,  inclusive,  simply  confer 
upon  the  industrial  commission  of  Wisconsin  the  right  to 
investigate,  ascertain,  and  determine  by  general  order  such 
classification  of  persons,  employment,  places  of  employment, 
and  public  buildings  as  shall  be  necessary  to  carry  out  the 
purpose  of  the  statute,  and  that  liability  on  the  part  of  the 
owner  of  a  public  building  for  failure  to  comply  with  the 
statute  must  therefore  await  some  action  on  the  part  of  the 
industrial  commission.  We  think  this  position  untenable. 
While  the  statute  has  not  been  construed  in  a  case  where  the 
relationship  of  landlord  and  tenant  existed,  it  has  been  many 
times  applied  where  the  relationship  was  that  of  employer 
and  employee.  It  has  been  uniformly  held  that  the  statute 
of  its  own  force  imposed  upon  the  employer  liability  for  all 
injuries  resulting  from  hazards,  risks,  and  dangers  incident 
to  the  business  due  to  an  unsafe  place,  however  open  and 
obvious  such  hazards,  risks,  and  dangers  might  be  to  the 
employee  (Besnys  t*.  Herman  Zohrlaiit  L.  Co.  157  Wis. 
203,  147  N.  W.  37 ;  Langos  v.  MenashaP.  Co.  156  Wis.  418, 
145  N.  W.  1081) ;  and  there  are  many  other  cases  to  the 
same  effect.  The  language  of  the  statute  with  reference  to 
the  duty  of  an  employer  to  maintain  a  place  of  employment 
that  is  reasonably  safe  is  the  same  as  that  which  imposes 
upon  a  landlord  or  other  owner  of  a  public  building  the  duty 
to  maintain  the  structure  in  a  reasonably  safe  condition.  No 
reason  why  the  statute  should  apply  in  one  case  and  not  in 
the  other  is  pointed  out,  and  we  see  none.  It  is  held,  there- 
fore,  that  the  statute  applies. 

It  appears  from  the  uncontradicted  evidence  that  the 
floor  of  the  passageway  was  not  reasonably  safe.  Although 
an  inspection  had  been  ordered  none  had  been  made,  and- 
while  the  defect  might  have  been  discovered  by  a  proper 
inspection  by  tapping  or  otherwise,  it  was  not  one  that  was 
plainly  visible  to  the  unpracticed  observer.  Whatever  the 
duty  of  the  defendant's  decedent  may  have  been  as  latidlof d. 
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it  was  her  duty,  as  the  owner  of  a  public  building,  to  main- 
tain the  passageway  in  a  reasonably  safe  condition.  This 
she  failed  to  do. 

The  defendant  further  contends  that  there  is  no  evidence 
of  the  decedent's  negligence,  or  at  least  not  sufficient  evi- 
dence to  sustain  the  verdict,  aside  from  the  photograph  of 
the  passageway  in  question  taken  after  repairs  to  the 
passageway  were  made  following  the  accident,  and  that  the 
verdict,  therefore,  cannot  be  sustained.  Without  discussing 
whether  or  not  the  photograph  was  properly  admissible  as 
tending  to  establish  the  defective  condition  of  the  floor,  we 
are  of  opinion  that  there  is  ample  evidence  to  sustain  the 
finding  that  the  floor  in  the  passageway  was  defective  and 
unsafe.  The  defendant's  contention  on  this  point  must  be 
overruled. 

There  being  ample  evidence  to  sustain  th^  verdict,  the 
judgment  of  the  trial  court  was  right. 

By  the  Court. — ^Judgment  affirmed. 


Women's  Catholic  Order  of  Foresters,  Respondent, 

vs.  Krivitz,  imp.,  Appellant. 

December  17,  ip20— January  11,  ip3i. 

Interpleader:  Several  claimants  to  insurance  benefits:  Deduction 
of  attorney's  fees  and  costs  from  proceeds  of  policy:  Appeal: 
Effect  of  consenting  to  order, 

1.  The  assertion  of  a  claim  to  life  insurance  both  by  the  bene- 

ficiary named  in  the  policy  and  by  the  legatee  of  the  insured 
and  failure  of  either  to  bring  an  action  for  over  ten  months, 
is  held  to  warrant  the  insurer  in  bringing  an  action  of  inter- 
pleader against  them. 

2.  One  of  two  defendants  against  whom  an  interpleader  action  was 

brought,  having  formally  consented  to  the  granting  of  the 
relief  prayed  for,  cannot  on  appeal  question  the  right  or  pro- 
priety of  plaintiff's  instituting  the  action  or  being  allowed 
the  relief  asked. 
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3.  Persons  claiming  under  a  life  insurance  policy  are  bound  by  a 
by-law  of  the  insurer,  a  part  of  the  contract  between  the 
insurer  and  the  insured,  providing  for  a  deduction  by  the 
insurer  of  its  court  costs  and  attorney's  fees  incurred  in  de- 
termining to  whom  the  insurance  shall  be  paid. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Gustave  G.  Gehrz,  Circuit  Judge.    Affirmed, 

One  Mary  Krivitz  was  insured  by  the  plaintiff,  and  her 
daughter,  the  defendant  Mary  Krivitz,  now  Mrs.  Svensson, 
designated  beneficiary.  April  14,  1919,  the  insured  died 
leaving  by  specific  bequest  the  proceeds  of  the  same  policy  to 
her  former  husband,  the  defendant  Anton  Krizntz,  from 
whom  she  had  been  divorced. 

On  April  21st  claim  was  made  to  plaintiff  on  behalf  of 
the  daughter  with  the  usual  death  certificate.  On  April  22d 
the  attorney  for  Anton  Krivitz  notified  the  plaintiff  that  it 
should  pay  the  proceeds  of  the  policy  to  no  one  except  his 
client,  who  claimed  under  the  will.  July  3d  the  attorney  for 
the  appellant  again  wrote  stating  that  immedately  upon  the 
appointment  of  an  executor,  which  it  was  expected  would 
be  done  in  the  following  September,  legal  proceedings  would 
be  commenced,  and  suggesting  to  plaintiff  that  for  its  own 
protection  it  hold  the  fund  and  not  pay  it  over  until  a  judicial 
determination  had  been  made. 

A  by-law  of  plaintiff  in  force  at  the  time  of  the  issuing 
of  the  policy  was  as  follows: 

"When  more  than  one  claimant  demands  a  benefit  as  pro- 
vided in  this  constitution,  there  shall  be  deducted  from  the 
full  amount  of  said  benefit  so  otherwise  to  be  paid  to  the 
legal  beneficiary  or  beneficiaries,  and  there  shall  be  retained 
by  the  order  therefrom  all  court  costs,  reasonable  attorneys' 
or  solicitors'  fees  and  all  actual  expenses  incurred  by  this 
order  in  determining  who  shall  be  paid  the  said  benefits, 
and  there  shall  be  due  in  such  case,  as  such  benefit,  only  such 
amount  as  remains  after  deducting  therefrom  all  of  said  ex- 
penses, fees,  and  costs  as  aforesaid." 
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Neither  of  the  claimants  commenced  any  proceeding 
against  the  plaintiff,  and  in  the  following  January  this  action 
was  brought,  the  complaint  reciting  the  situation  and  asking 
that  the  defendants  be  required  to  interplead  concerning 
their  claims  and  that  the  plaintiff  be  authorized  to  pay  the 
amount  of  the  policy  into  court,  less  the  proper  deduction  to 
be  made  under  the  by-law  above  quoted,  and  upon  such  pay- 
ment to  be  discharged  from  all  liability  to  either  or  both  of 
said  defendants.  ' 

The  defendant  Mrs.  Svensson  filed  an  answer  admitting 
the  allegations  of  the  complaint  and  that  it  was  a  proper  case 
for  an  interpleader  and  consented  that  the  plaintiff  pay  to 
the  clerk  the  amount  of  the  insurance  policy  less  its  costs, 
disbursements,  and  attorney  fees  to  be  allowed  by  the  court, 
and  further  praying  for  leave  to  litigate  with  the  other  de- 
fendant the  issue  as  to  ownership  of  said  insurance  money. 

The  appealing  defendant,  Anton  Krivitz,  filed  an  un- 
verified pleading  on  February  23,  1920,  consenting  that  the 
plaintiff  pay  the  sum  of  money  into  court  and  **that  the  re- 
lief prayed  for  by  the  plaintiff  in  the  complaint  shall  be 
granted."  No  objection  was  made  by  either  party  on  the 
ground  that  the  action  was  not  properly  brought  by  the 
plaintiff. 

Upon  motion  of  the  plaintiff  a  hearing  was  had  as  to  the 
amounts  that  should  be  allowed  the  plaintiff. 

The  trial  court  directed  that  the  plaintiff  be  permitted  to 
have  its  taxable  costs  and  disbursements,  assessed  at  $69.08, 
and  the  sum  of  $75  as  a  reasonable  attorney  fee,  making  a 
total  of  $144.08.  The  amount  of  the  insurance  less  this 
amount  was  paid  by  the  plaintiff  to  the  clerk  of  court  and  an 
order  made  discharging  it  from  further  liability.  The  de- 
fendants stipulated  that  such  deduction  should  be  assessed 
against  the  losing  party  in  the  final  judgment. 

The  defendant  Anton  Krivitz  appeals  to  this  court  from 
so  much  of  said  order  as  permits  the  retention  by  plaintiff 
of  the  $75  and  also  of  the  sum  of  $69.08. 
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For  the  appellant  there  was  a  brief  by  Joseph  G, 
Hirschberg,  attorney,  and  Horace  B.  Walmsley,  of  counsel, 
both  of  Milwaukee;  and  the  cause  was  argued  orally  by 
Mr.  Walnisley. 

Vincent  D.  Hennessey  of  Milwaukee,  for  the  respondent. 

EscHWEiLER,  J.  The  appellant  insists  that  there  was  no 
sufficient  legal  cause  or  reason  for  plaintiff  bringing  this 
action,  and  in  any  event  the  several  amounts  allowed  for 
costs  and  disbursements  and  attorney's  fees  were  each  un- 
reasonably large. 

The  assertion  by  appellant  that  he  was  determined  to  hold 
the  plaintiff  for  the  amount  of  the  policy  and  his  statement 
that  he  would  bring  an  action  to  recover  the  amount;  the 
assertion  by  the  daughter  of  her  right  to  the  same  fund ;  the 
length  of  time  that  was  permitted  to  elapse  after  such  re- 
spective assertions,  and  the  failure  of  either  claimant  to  in- 
stitute proceedings,  one  against  the  other,  or  against  the 
plaintiff,  whereby  the  plaintiff  might  have  paid  the  money 
into  court  and  have  been  summarily  relieved  of  liability, 
fully  justified  and  warranted  the  plaintiff  in  bringing  the 
very  action  that  it  did, 

Furthermore,  the  appellant,  having  formally  consented 
that  the  relief  prayed  for  in  the  complaint  should  be  granted, 
is  in  no  position  now  to  be  permitted  to  question  the  right 
or  propriety  of  plaintiff  instituting  the  action  or  being 
allowed  this  relief. 

The  deduction  was  made  solely  by  reason  of  the  above 
quoted  by-law,  a  part  of  plaintiff's  contract  with  the  insured, 
and  the  defendants  asserting  their  rights  under  such  contract 
are  necessarily  bound  by  its  conditions. 

An  examination  of  the  record  shows  no  ground  for  dis- 
turbing the  conclusion  arrived  at  by  the  trial  court  as  to  the 
respective  amounts  of  costs  and  disbursements  and  attor- 
neys' fees. 

B\  the  Court, — Order  affirmed. 
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Town    of    Stephenson,    Respondent,    vs.    Schelk   and 

another,  Appellants. 

December  ly,  ip^o — January  ii,  ip2i. 

Workmen's  compensation:  Construction  of  statute:  Negotiations 
with  tortfeasor  as  waiver  of  compensation  from  employer. 

1.  Sec.  2394 — ^25,  Stats.  1917  (the  workmen's  compensation  act), 

should  be  liberally  construed  to  afford  workmen  a  remedy 
for  meritorious  claims. 

2.  Where  an  employee  of  a  town  was  injured  while  working  on 

one  of  its  roads  by  being  shot  by  one  or  the  other  of  two 
campers  firing  at  a  target,  mere  negotiations  with  the  campers 
as  to  what  he  would  accept  in  settlement,  unaccompanied  by 
a  demand  or  a  notice  that  if  they  did  not  pay  he  would  take 
further  steps  against  them,  do  not  constitute  a  "claim"  against 
a  third  person  for  damages  within  the  meaning  of  sub.  2,  sec. 
2394 — 25,  Stats.  1917,  operating  as  a  waiver  of  any  claim  for 
compensation  against  the  employing  town;  the  word  "claim" 
meaning  a  demand  of  some  matter  as  of  right,  made  by  one 
person  upon  another  to  do  or  forbear  to  do  some  act  or  thing 
as  a  matter  of  duty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

Action  to  review  an  award  of  the  Industrial  Commission, 
given  under  the  workmen's  compensation  act,  sees.  2394 — 3 
to  2394 — 31,  Stats.,  by  which  the  plaintiff  town  was  ordered 
to  compensate  the  defendant,  its  employee,  for  injuries. 
The  trial  court  set  aside  the  award  and  the  employee  brings 
this  appeal. 

Appellant  Schelk  was  in  the  service  of  the  respondent 
town  on  July  18,  1918,  working  upon  a  road  which  was  con- 
siderably used  for  travel.  It  appears  to  have  been  in  a  region 
sparsely  settled  and  frequented  by  hunters  in  season.  It  was 
not  hunting  season,  however,  in  July.  Near  by,  but  hidden 
by  brush  from  the  portion  of  the  road  where  appellant  was 
at  work,  was  a  place  where  it  appeared  fishermen  and 
sportsmen  frequently  camped.  There  was  evidence  that 
shooting,  pfobably  target  shooting,  was  frequently  heard 
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in  the  neighborhood.  Appellant  had  heard  none  near  this 
camping  place,  however,  in  the  three  days  he  had  worked 
there  until  the  injury  occurred,  and  never  gave  it  a  thought 
that  he  might  get  shot  there. 

While  appellant  was  working  he  heard  a  shot  and  heard 
the  bullet  pass  near  him.  He  called  out  w^ith  the  intention 
of  attracting  the  attention  of  the  shooters,  but  a  second  shot 
was  heard  and  the  bullet  struck  him,  causing  the  loss  of  an 
eye. 

Appellant  went  in  the  direction  of  the  shooting  and  found 
two  campers,  one  McDonald  and  one  Stibbe,  who  admitted 
having  fired  the  shots.  They  had  both  fired  several  shots 
with  a  twenty-two  caliber  rifle  at  a  target  in  front  of  the 
brush  jiot  knowing  that  there  was  a  road  behind  it  and 
thinking  that  there  would  be  nobody  there.  They  did  not 
know  which  of  them  had  fired  the  shot  which  struck  appel- 
lant. 

The  campers  took  appellant  in  their  automobile  to  med- 
ical attendance  and  a  hospital.  They  voluntarily  paid  the 
medical  and  hospital  expenses  themselves  without  informing 
appellant  until  later. 

It  appears  to  have  been  nearly  a  year  after  the  injury 
beforie  appellant  took  further  action  except  to  inform  the 
chairman  of  the  town  about  his  injury.  Then  he  consulted 
a  lawyer  or  two.  It  does  not  appear  very  clearly  just  what 
advice  he  received,  except  an  opinion  that  McDonald  and 
Stibbe  could  be  held  liable  and  advice  that  there  might  be 
doubts  about  recovery  from  them.  He  knew  that  there  was 
a  compensation  act  under  which  there  would  be  possibility  of 
his  recovering  compensation  from  the  town;  a  lawyer  he 
consulted  seems  to  have  suggested  proceeding  under  it.  He 
desired  to  escape  antagonizing  the  town,  however,  and 
figured  he  was  going  to  make  McDonald  and  Stibbe  pay 
for  it  instead.  He  really  did  not  intend  to  make  claim 
against  the  town  until  after  certain  occurrences  which  led  up 
to  the  claim  on  which  the  present  award  was  given. 
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With  this  the  situation,  the  appellant  went  to  one  of  the 
men  who  did  the  shooting.  The  exact  language  used  does 
not  clearly  appear,  but  the  upshot  of  it  was  that  he  asked 
what  they  intended  to  do  about  compensation,  or  if  they  in- 
tended to  compensate  him,  and  said  that  if  they  wanted  to 
settle  he  would  accept  $1,000  plus  lost  wages  and  expenses 
as  a  settlement.  He  never  wrote  to  them.  They  promised 
to  let  him  know  soon  what  they  would  do.  Accordingly 
appellant  received  a  letter  asking  him  to  come  to  Oconto. 
When  he  arrived  McDonald  and  Stibbe  took  him  to  a 
friend,  now  appellant's  counsel.  The  lawyer  seems  to  have 
been  acting  as  friend  rather  than  retained  by  anybody  at  this 
time.  He  asked  what  appellant  wanted  in  settlement.  Ap- 
pellant repeated  his  willingness  to  settle  for  the  same  amount 
as  previously  proposed.  The  lawyer  then  told  him  that 
while  he  might  get  judgment  against  McDonald  and  Stibbe, 
they  had  no  property,  could  go  into  bankruptcy,  and  that  it 
would  be  very  doubtful  if  he  would  ever  recover  anything. 
The  lawyer  then  suggested  a  claim  against  the  town  under 
the  act  and  the  present  claim  resulted. 

The  Commission,  in  an  opinion  without  findings  of  facts 
so  designated,  state  that  the  negotiations  with  McDonald 
and  Stibbe  did  not  amount  to  "the  making  of  a  claim"  with- 
in the  meaning  of  sub.  2,  sec.  2394 — 25,  Stats.  1917,  which 
would  operate  as  a  waiver  of  any  claim  against  respondent. 
They  also  state,  though  it  appears  with  some  hesitation,  that 
there  was  such  evidence  of  camping  and  shooting  in  the 
neighborhood  that,  together  with  "the  well  recognized  prac- 
tice of  campers  and  sportsmen  to  engage  in  target  shoot- 
ing," and  considering  the  location  of  the  road,  being  shot 
accidentally  became  a  special  hazard  of  appellant's  employ- 
ment. 

The  trial  court  set  aside  the  award  on  the  ground  that 
the  Commission  acted  without  and  in  excess  of  its  powers 
in  finding  that  no  claim  had  been  made  against  the  third 
persons,  holding  that  the  evidence  indisputably  showed  the 
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making  of  such  a  claim.  He  did  not  consider,  in  his  mem- 
orandum opinion,  the  question  of  whether  the  danger  of 
being  shot  was  such  as  to  become  a  hazard  of  the  business 
so  as  to  make  the  occurrence  an  industrial  accident. 

Counsel  in  their  briefs  upon  this  appeal  argue  only  upon 
the  question  on  which  the  trial  court  set  aside  the  award; 
they  do  not  discuss  the  other  point. 

For  the  appellant  Schelk  there  was  a  brief  by  Classon  & 
IVhitconib  of  Oconto. 

For  the  appellant  Industrial  Commission  there  were 
briefs  by  the  Attorney  General  and  Winfield  W.  Gilman, 
assistant  attorney  general,  and  oral  argument  by  Mr.  Gil- 
man. 

For  the  respondent  there  was  a  brief  by  Miller  &  Miller 
of  Marinette,  and  oral  argument  by  Edzvard  W.  Millejr. 

Jones,  J.  No  claim  has  been  made  in  the  argument  or 
brief  of  the  respondent  town  that  the  appellant  did  not  have 
a  meritorious  claim  against  the  town  under  the  workmen's 
compensation  act,  although  it  seems  to  have  been  urged 
before  the  Commission  that  the  injury  was  not  one  inci- 
dental to  the  employment. 

Appellant  clearly  had  a  cause  of  action  against  the  person 
who  fired  the  shot.  He  may  have  had  doubts  whether  he  had 
a  cause  of  action  against  both  McDonald  and  Stibbe,  and, 
if  not,  whether  he  could  have  proved  who  discharged  the 
shot.  Before  he  fullv  determined  on  the  best  course  to 
pursue  he  became  convinced  of  the  difficulties  in  the  way  of 
obtaining  compensation  from  McDonald  and  Stibbe.  Nat- 
urally his  first  thought  was  that  these  parties  or  one  of  them 
should  make  compensation. 

Although  appellant  preferred  obtaining  compensation 
from  McDonald  and  Stibbe  to  antagonizing  the  town,  they 
never  made  him  any  definite  offer  and  he  never  accepted 
any  proposition  made  by  them.  His  proposal  was  not  ac- 
cepted and  was  abandoned.     He  was  willing  to  negotiate 
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with  them  and  would  have  accepted  $1,000  and  his  expenses 
if  they  had  been  willing  and  able  to  make  the  payment. 
Before  any  conclusion  was  reached  they  took  the  claimant 
to  their  lawyer  friend  and  he  became  satisfied  that  his  most 
certain  remedy  was  against  the  town.  One  of  the  facts 
determining  his  course  of  action  was  the  doubt  whether  a 
judgment  against  McDonald  and  Stibbe  would  be  collectible. 
Appellant  never  told  McDonald  and  Stibbe  that  he  de- 
manded any  certain  payment.  Even  if  he  hoped  that  they 
would  pay  him  he  did  not  notify  them  that  he  should  pros- 
ecute a  claim  against  them  if  they  did  not  pay.  Although 
he  consulted  an  attorney  as  to  his  rights  against  them,  no 
demand  was  made  or  notice  given  by  any  attorney. 

There  is  undoubtedly  considerable  force  in  the  argument 
that  appellant  made  a  claim  against  McDonald  and  Stibbe. 
But  the  real  question  is  whether  it  was  such  a  claim  as, 
within  the  meaning  of  the  statute,  forfeited  or  waived  ap- 
pellant's claim  against  the  town.  The  statute  existing  at  the 
time  (Stats.  1917)  was  as  follows: 

"Section  2394 — 25.  1.  The  making  of  a  lawful  claim 
against  an  employer  for  compensation  under  sections 
2394 — 3  to  2394 — 31,  inclusive,  for  the  injury  or  death  of 
his  employee  shall  operate  as  an  assignment  of  any  cause 
of  action  in  tort  which  the  employee  or  his  personal  repre- 
sentative may  have  against  any  other  party  for  such  injury 
or  death;  and  such  employer  may  enforce  in  his  own  name 
the  liability  of  such  other  party. 

"2.  The  making  of  a  claim  by  an  employee  against  a  third 
party  for  damages  by  reason  of  an  accident  covered  by  sec- 
tions 2394 — 3  to  2394 — 31,  inclusive,  shall  operate  as  a 
waiver  of  any  claim  for  compensation  against  the  employer." 

The  statute  should  be  liberally  construed.  White  v. 
Industrial  Comm,  167  Wis.  483,  485,  167  N.  W.  816,  and 
cases  cited.  It  should  be  so  construed  as  to  afford  workmen 
a  remedy  for  meritorious  claims;  not  so  construed  as  to 
deprive  them  of  just  compensation  merely  because  they 
discuss  and  investigate  their  remedies  or  even  because  they 
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may  have  had  some  negotiations  with  parties  other  than  the 
employer  when  these  negotiations  have  led  to  no  result 
and  have  brought  no  detriment  to  the  employer.  A  "claim" 
is  frequently  defined  judicially  as  "a  demand  o£  some  matter 
as  of  right,  made  by  one  person  upon  another  to  do  or  for- 
bear to  do  some  act  or  thing  as  a  matter  of  duty."  See 
Words  &  Phrases,  title  "Claim."  The  word  seems  to  con- 
template something  rather  unequivocal,  something  in  the 
nature  of  a  demand  rather  than  a  request.  At  least  this 
would  seem  to  be  the  proper  meaning  of  the  word  in  a 
statute  like  this,  where,  by  a  stricter  construction,  an  em- 
ployee through  ignorance  of  the  law  might  forfeit  a  just 
claim  by  having  conversations  and  negotiations  with  another 
than  his  employer. 

The  only  case  cited  which  bears  directly  upon  the  ques- 
tions involved  is  Harloffv.  Menvin,  172  Wis.  30,  177  N.  W. 
913,  915.  In  that  case  it  was  held  that  claimant  had  made 
his  election  to  pursue  his  remedy  against  a  third  party.  But 
the  proof  showed  that  his  attorney  had  written  several  letters 
showing  that  such  a  claim  had  been  made,  and  the  employee 
had  actually  received  $1,200  from  the  third  party  and  given 
a  release  in  full. 

No  claim  is  made  that  the  payment  of  the  medical  and 
hospital  expenses  by  McDonald  and  Stibbe  without  the 
knowledge  of  appellant  bars  his  claim. 

By  the  Court, — ^Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  instructions  to  affirm  the 
award  of  the  Industrial  Commission,  with  costs  to  be  paid 
by  the  respondent  town. 
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Miller  Scrap  Iron  Company  and  another,  Appellants,  vs. 
Boncher  and  another,  Respondents. 

December  ly,  ip^o^January  ii,  ip2i. 

Workmen's  compensation:  Death  of  employee:  Action  by  personal 
representative  against  third  person:  Waiver  by  widow  of 
right  to  compensation:  Industrial  commission:  Failure  to  make 
findings  as  to  immaterial  facts:  Effect. 

1.  The  act  of  the  administratrix  of  the  estate  of  a  deceased  em- 

ployee in  bringing  a  common-law  action  against  the  superin- 
tendent of  the  employing  company,  who  was  driving  an  auto- 
mobile in  which  the  employee  was  riding  at  the  time  of  the 
accident,  to  recover  damages  for  his  death  under  sees.  13702 
and  13703,  Howell's  Michigan  Statutes,  is  held  not  to  have 
waived  the  right  of  the  widow  of  the  deceased  to  claim  com- 
pensation from  the  employer  under  the  Wisconsin  workmen's 
compensation  act. 

2.  The  administratrix  being  charged  with  the  duty  of  collecting 

the  assets  of  the  estate  and  subject  to  no  direction  except  by 
the  court  which  appointed  her,  requests,  suggestions,  or  advice 
by  the  widow  in  reference  to  the  prosecution  of  the  common- 
law  action  are  immaterial,  as  the  administratrix  had  absolute 
control  over  it. 

3.  Where  the  facts  pleaded  before  the  industrial  commission  by 

the  employer  and  insurer  as  a  defense  to  the  widow's  applica- 
tion for  compensation  for  the  death  of  her  husband  constituted 
no  defense,  the  commission  was  not  required  to  make  findings 
with  reference  thereto,  and  its  failure  so  to  do  is  therefore 
immaterial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  a  judgment  of  the  circuit  court  con- 
firming an  award  of  the  Industrial  Commission  made  Sep- 
tember 22,  1919,  and  confirming  an  order  of  the  Industrial 
Commission  made  November  24,  1919,  refusing  to  vacate 
said  award  of  September  22d.  The  award  was  for  $3,000 
in  favor  of  Mary  Boncher  and  against  the  Miller  Scrap  Iron 
Company  and  Georgia  Casualty  Company,  as  compensation 
under  the  workmen's  compensation  act  for  the  death  of 
Joseph  Boncher,  husband  of  Mary  Boncher,  while  in  the 
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employ  of  the  Miller  Scrap  Iron  Company.  The  accident 
resulting  in  death  occurred  in  the  state  of  Michigan,  where 
and  while  Boncher  was  in  the  employ  of  the  Miller  Scrap 
Iron  Company,  The  parties  were  residents  of  the  state  of 
Wisconsin,  where  the  contract  of  employment  was  made  and 
where  the  principal  services  under  such  contract  of  employ- 
ment were  to  be  performed.  Both  parties  were  subject  to 
the  provisions  of  the  workmen's  compensation  act. 

Shortly  after  the  death  of  Joseph  Boncher,  Mary  Boncher 
procured  the  appointment  of  an  administratrix  of  his  estate 
in  the  county  court  of  Brown  county,  and  the  administratrix 
commenced  and  prosecuted  a  common-law  action  against  the 
Miller  Scrap  Iron  Company  and  Herman  Miller,  who  was 
superintendent  of  said  company  and  who  was  driving  the 
automobile  in  which  Joseph  was  riding  at  the  time  of  the 
accident,  to  recover  damages  for  the  death  of  said  Joseph 
Boncher,  basing  the  action  upon  a  statute  of  the  state  of 
Michigan  providing  for  damages  in  case  of  death  by  wrong- 
ful act,  similar  to  our  sec.  4255.  A  judgment  was  obtained 
in  the  lower  court,  which  was  reversed  in  this  court  {Ander- 
son V,  Miller  Scrap  Iron  Co,  169  Wis.  106,  170  N.  W.  275, 
171  N.  W.  935)  as  to  the  defendant  Miller  Scrap  Iron  Com- 
pany for  the  reason  that  the  liability  of  said  company  for 
the  death  of  Boncher  was  governed  by  the  terms  of  the  Wis- 
consin workmen's  compensation  act.  At  the  request  of  the 
plaintiff  in  that  action,  and  for  no  other  reason,  judgment 
was  also  reversed  as  to  Herman  Miller.  The  case  was  re- 
manded to  the  municipal  court  of  Brown  county,  where 
Herman  Miller  moved  to  dismiss  the  action  upon  its  merits 
as  to  him.  Thereupon  the  plaintiff  in  that  action  tendered 
the  prosecution  thereof  to  the  Miller  Scrap  Iron  Company, 
which  was  declined.  The  Miller  Scrap  Iron  Company  as 
well  as  the  plaintiff,  however,  resisted  the  motion  to  dismiss 
the  action  as  to  Herman  Miller,  but  the  motion  was  granted. 

After  the  decision  of  this  court  in  the  common-law  action 
Mary  Boncher  applied  to  the  Industrial  Commission  for 
compensation.     The  Miller  Scrap  Iron  Company  and  the 
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Georgia  Casiuilty  Company,  its  insurer,  were  made  respond- 
ents, and  they  filed  separate  answers.  The  substance  of  the 
defense  made  by  each  of  the  respondents  (appellants  here) 
was  that  by  the  commencement  of  the  common-law  action 
by  the  administratrix  of  the  estate  of  Joseph  Boncher,  Mary 
Boncher  had  waived  her  right  to  compensation  under  the 
workmen's  compensation  act.  On  September  17,  1919,  the 
Industrial  Commission  made  an  award  granting  compensa- 
tion to  Mary  Boncher  in  the  sum  of  $3,000.  On  September 
22, 1919,  the  Commission  having  discovered  that  part  of  the 
first  award  did  not  run  against  the  Georgia  Casualty  Com- 
pany as  well  as  the  Miller  Scrap  Iron  Company,  an  amended 
award  was  made  correcting  the  error  in  that  respect.  On 
September  27,  1919,  the  present  plaintiffs  applied  to  the 
Ifidustrial  Commission  for  an  order  vacating  the  award,  bas- 
ing the  application  on  the  ground  that  after  said  amended 
award,  and  on  the  24th  day  of  September,  1919,  the  com- 
mon-law action  had  been  dismissed  as  to  Herman  Miller  in 
the  municipal  court  of  Brown  county,  which  action  preju- 
diced the  rights  of  these  plaintiffs  and  which  prejudice  re- 
sulted from  the  acts  of  Mary  Boncher  in  having  prosecuted 
the  action  to  judgment  and  then  having  such  judgment  vol- 
untarily reversed  as  to  him.  The  application  was  denied. 
Separate  actions  were  then  commenced  in  the  circuit  court 
for  Dane  county  to  review  the  awards  of  September  17th 
and  22d  and  the  order  refusing  to  vacate  the  same.  These 
actions  were  later  consolidated.  From  a  judgment  of  the 
circuit  court  for  Dane  county  confirming  the  orders  and 
awards  of  the  Industrial  Commission  plaintiffs  bring  this 
appeal. 

For  the  appellants  there  were  briefs  by  Richmond,  Jack- 
man,  Wilkie  &  Toehaas  of  Madison,  and  oral  argument  by 
Harold  M,  Wilkie, 

For  the  respondent  Boncher  there  was  a  brief  by  Kaftan 
&  Reynolds  of  Green  Bay,  and  oral  argument  by  R,  A. 
Kaftan, 

For  the  respondent  Industrial  Commission  there  was  a 
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Dnef  by  the  Attorney  General  and  /.  E.  Messerschmidt, 
assistant  attorney  general,  and  oral  argument  by  Mr,  Messer- 
schmidt. 


Owen,  J.    It  is  appellants*  contention  that  the  award  made 
".  by  the  Industrial  Commission  should  be  vacated  and  set  aside 
i  because  the  prosecution  of  the  common-law  action  by  the 
'.  administratrix  of  the  estate  of  Joseph  Boncher  against  the 
'  Miller  Scrap  Iron  Company  and  Herman  Miller  to  recover 
■  damages  for  his  death  operated  as  a  waiver  on  the  part  of 
;  Mary  Boncher  of  any  claim  for  compensation  against  the 
1  Miller  Scrap  Iron  Company  under  the  workmen's  compensa- 
tion act,  sees.  239*1 — 25  to  2394 — 31,  inclusive.    Their  argu- 
ment in  this  behalf  is  based  on  the  provisions  of  sub.  2,  sec. 
2394 — 25,  Stats.  1919,  which  provides  that  ''the  commence- 
ment of  an  action  by  an  employee  against  a  third  party  for 
damages  by  reason  of  an  accident  covered  by  sees.  2394 — 3 
to  2394 — 31,  inclusive,  or  the  adjustment  of  any  such  claim, 
shall  operate  as  a  waiver  of  any  claim  for  compensation 
against  the  employer."    It  is  to  be  observed  that  the  express 
terms  of  this  statutory  provision  do  not  provide  that  the 
commencement  of  an  action  by  a  personal  representative  of 
a  deceased  employee  against  a  third  person  shall  operate  as 
a  waiver,  on  the  part  of  the  personal  representative,  of  any 
claim  for  compensation  against  the  employer  for  the  death 
of  the  employee.    Appellants  contend  that,  although  not  so 
expressly  stated,  nevertheless  the  statute  should  be  so  con- 
strued in  order  to  carry  out  the  manifest  legislative  intent. 
Our  views  with  reference  to  this  will  appear  as  we  proceed. 
The  original  action  brought  by  the  administratrix  was 
based  on  sees.  13702  and  13703  of  Howell's  Michigan  Stat- 
utes, which  provided,  in  effect,  that  whenever  the  death  of 
a  person  shall  be  caused  by  wrongful  act  which  w^ould,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  therefor,  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for 
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damages  notwithstanding  the  death,  which  shall  be  brought 
by  and  in  the  name  of  the  personal  representatives  of  such 
deceased  person.  It  was  also  provided  that  the  amount  re- 
covered in  any  such  action  should  be  distributed  to  the  per- 
sons and  in  the  proportions  provided  by  law  in  relation  to 
the  distribution  of  personal  property  left  by  persons  dying 
intestate.  The  money  recovered  in  an  action  so  authorized 
constitutes  assets  of  the  estate.  Findlay  v.  C.  &  G.  T.  R.  Co, 
106  Mich.  700,  64  N.  W.  732 ;  Carbarv  v,  Detroit  U.  Rv.  157 
Mich.  683,  122  N.  W.  367.  The  widow  had  no  peculiar 
interest  in  the  money  which  might  have  been  recovered  in 
that  action.  Her  interest  therein  was  no  different  from  that 
of  her  interest  in  any  other  personal  property  asset  of  the 
estate.  Heirs,  whether  dependent  or  not,  were  entitled  to 
participate  in  the  amount  recovered.  The  trial  of  that  ac- 
tion, therefore,  was  entirely  with  the  administratrix.  She 
was  subject  to  no  direction  or  control  except  by  the  court 
which  appointed  her.  If  this  cause  of  action  constituted  an 
asset  of  the  estate,  it  was  the  duty  of  the  administratrix  to 
prosecute  it  if  it  seemed  to  be  the  beneficial  thing  to  do  from 
the  standpoint  of  the  estate.  The  widow  enjoyed  no  power 
of  direction  or  control  over  the  action  of  the  administratrix 
in  this  respect.  If  this  be  true,  it  is  difficult  to  perceive  why 
anything  which  the  administratrix  might  have  done  in  that 
action  should  be  construed  as  a  waiver  on  the  part  of  the 
widow  to  compensation  under  the  workmen's  compensation 
act. 

It  was  the  duty  of  the  administratrix  to  act  for  the  benefit 
of  the  estate  and  not  for  the  benefit  of  the  widow.  If  there 
was  a  conflict  between  the  interest  of  the  widow  and  the 
interest  of  the  estate,  she  had  but  one  course  to  pursue,  and 
that  was  to  be  faithful  to  the  interest  of  the  estate  without 
regard  to  its  effect  upon  the  interest  of  the  widow.  Counsel 
for  appellants  seem  to  appreciate  this  legal  truth,  but  they 
rely  upon  the  fact,  as  asserted  by  them,  that  Mrs,  Boncher 
had  procured  the  appointment  of  the  administratrix,  had  in- 
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duced  the  commencement  of  the  common-law  action,  had 
participated  in  that  case  throughout  and  had  controlled  the 
same,  and  after  judgment  was  obtained  against  Herman 
Miller  she  had  procured  a  reversal  of  such  judgment,  to  the 
prejudice  of  the  Miller  Scrap  Iron  Company  and  the  Georgia 
Casualty  Company.  Of  course  as  a  matter  of  law  Mrs, 
Boncher  had  no  control  whatever  over  that  action.  The  ad- 
ministratrix had  absolute  control  over  it,  and  Mrs.  Boncher 
had  no  legal  power  or  control  over  the  administratrix.  It 
matters  not  what  the  moral  influence  of  Mrs.  Boncher  was 
over  the  administratrix  or  the  extent  to  which  the  adminis- 
tratrix deferred  to  the  requests,  suggestions,  and  advice  of 
Mrs.  Boncher  in  the  prosecution  of  that  case.  Whatever  was 
done  by  the  administratrix  was  done  upon  her  own  re- 
sponsibility, in  a  legal  sense,  and  she  alone  can  be  held  to 
an  account  of  the  manner  in  which  she  had  discharged  her 
duties  towards  the  estate. 

Compensation  under  the  workmen's  compensation  act 
belongs  exclusively  to  the  dependents  of  the  deceased, — in 
this  case  his  widow.  Such  compensation  does  not  become 
assets  of  the  estate,  and  the  administrators  of  the  estate 
have  nothing  to  do  with  it.  The  liability  of  Herman  Miller 
and  that  of  the  Miller  Scrap  Iron  Company  are  not  only 
distinct  liabilities  arising  from  different  considerations,  but 
they  are  liabilities  to  different  parties.  The  liability  of  Her- 
man Miller  is  to  the  estate  of  the  deceased  under  the 
Michigan  statute.  The  liability  of  the  Miller  Scrap  Iron 
Company  is  to  the  widow  under  the  Wisconsin  workmen's 
cornpensation  act.  'There  is  no  logic  which  will  justify  the 
conclusion  that  the  prosecution  of  the  action  by  the  admin- 
istratrix against  Herman  Miller  for  the  benefit  of  the 
estate  can  operate  as  a  waiver  by  the  widow  of  her  right  to 
compensation  under  the  Wisconsin  workmen's  compensation 
act  against  the  Miller  Scrap  Iron  Company.  The  language 
of  the  statute  does  not  expressly  declare  a  waiver  under  such 
circumstances,  and  the  foregoing  considerations  are  suffi- 


U]  JANUARY  TERM,  1921.  263 

Miller  Scrap  Iron  Co.  v.  Boncher,  173  Wis.  257. 

cient  reasons  for  us  to  decline  to  so  construe  it.  Waiver  is 
generally  defined  as  the  voluntary  relinquishment  of  a 
known  right,  and  it  must  be  predicated  upon  the  conduct  of 
the  party  charged  therewith.  To  say  that  Mrs.  Boncher 
waived  her  right  to  compensation  because  the  administratrix 
prosecuted  the  common-law  action  would  be  a  misuse  of  the 
term.  The  action  of  the  administratrix  cannot  constitute 
waiver  on  the  part  of  Mrs,  Boncher  according  to  the  ordi- 
nary significance  of  that  term.  If  it  was  the  legislative  intent 
to  deprive  Mrs,  Boncher  of  compensation,  the  legislature 
most  signally  failed  to  express  that  intent,  and  it  would  be 
judicial  usurpation  for  us  to  supply  it  by  construction.  ^  The 
equities  of  this  case  occasion  no  regret  for  the  conclusion 
which  we  feel  imperative,  and  if  the  legislative  intent  is 
otherwise  than  here  determined,  there  is  ample  opportunity 
for  an  early  amendment  of  this  statute. 

It  follows  that  the  facts  pleaded  before  the  Industrial 
Commission  by  the  plaintiffs  l?ere  as  a  defense  to  the  appli- 
cation for  compensation  constituted  no  defense  thereto. 
Such  facts  constituting  no  defense,  the  Industrial  Com- 
niission  was  not  required  to  make  findings  with  reference 
thereto,  and  its  failure  so  to  do,  which  plaintiffs  assign  as 
error,  is  wholly  immaterial.  It  mattered  not  whether  those 
facts  were  true  or  false,  and  the  Industrial  Commission 
properly  disregarded  them  in  arriving  at  its  conclusions 

and  award. 

« 

By  the  Court, — Judgment  affirmed. 
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Fink,   Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

December  j/,  ip20— -January  ti,  ig3i. 

Adultery:  Evidence:  Sufficiency:  Letter  received  by  woman  from 
person  other  than  defendant:  Collateral  matters :  Use  of  as- 
sumed name  by  defendant:  Criminal  lew:  Instructions:  Ap- 
peal. 

1.  In  a  prosecution  for  adultery,  the  evidence  is  held  sufficient 

to  support  a  conviction,  although  there  was  no  direct  corrob- 
orative evidence  of  intercourse,  where  there  was  corrobora- 
tion of  the  opportunity  therefor  and  of  the  parties  being  to- 
gether at  the  times  claimed. 

2.  Where  there  was  evidence  which,  if  believed,  would  support  a 

conviction,  and  the  trial  court  sustained  the  finding  of  the 
jury,  this  court  cannot  say  that  the  jury  erred  in  believing 
the  evidence,  and  a  conviction  will  not  be  set  aside. 

3.  The  exclusion  of  an  obscene  letter  received  by  prosecutrix  from 

a  young  man  stating  his  desire  to  have  intercourse  with  her, 
which  at  most  merely  raised  a  suspicion  that  her  testimony 
that  she  first  had  intercourse  with  defendant  was  false,  was 
within  the  discretion  of  the  trial  court. 

4.  Where  prosecutrix  testified  that  defendant  told  her  she  could 

write  to  him  under  another  name,  the  reception  of  the  post- 
master's testimony  that  defendant  received  mail  under  such 
name  was  not  prejudicial,  though  it  related  to  a  collateral 
issue,  the  parties  being  allowed  to  go  into  the  matter  as  fully 
as  they  desired. 

5.  Though  the  evidence  as  to  the  offense  was  principally  direct, 

the  giving  of  an  instruction  which  was  correct  as  to  the  law 
where  the  evidence  was  wholly  circumstantial  was  not  preju- 
dicial to  the  defendant,  the  charge  as  a  whole  being  as  favor- 
able to  him  as  the  facts  warranted,  and  the  instruction  also 
correctly  stating  the  rule  applicable  where  there  is  direct  evi- 
dence of  the  offense. 

Error  to  review  a  judgment  of  the  circuit  court  for 
Pierce  county:  James  O'Neill,  Judge.    Affirmed. 

John  E,  Foley  of  Ellsworth,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  IV.  G. 
Haddou\  district  attorney,  and  the  Attornev  General  and 
/.  E,  Messer Schmidt y  assistant  attorney  general,  and  oral 
argument  by  Mr,  Messerschmidt, 
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ViNjE,  J.  Defendant,  a  married  man  aged  thirty-four 
years,  was  convicted  of  the  crime  of  adultery  with  an  un- 
married woman,  Clara  Hansen,  aged  about  sixteen,  who 
worked  for  him  demonstrating  pianos.  She  testifies  to  a 
number  of  acts  of  sexual  intercourse  with  him,  fixing  the 
time  and  place,  one  at  a  club  house  on  their  return  from 
a  trip  out  into  the  country,  one  at  the  office,  and  one  at 
defendant's  home  when'  his  wife  was  away,  and  to  quite  a 
number  more  at  his  house  without  being  able  to  fix  the  time. 
It  isr  true  there  is  no  direct  corroborative  evidence  of  actual 
intericourse  between  them,  but  there  is  corroboration  of  the 
opportunity  therefor  and  of  their  having  been  at  the  office 
and  house  at  the  time  claimed.  We  are  strongly  urged 
to  set  aside  the  conviction  because  of  failure  of  adequate 
proof  of  guilt*  A- careful  reading  of  the  record  convinces  us 
that  the  evidence  of  the  state,  if  believed,  is  sufficient  to  sus- 
tain the  conviction.  The  jury  believed  it,  and  we  cannot  say 
upon  the  record  that  tliey  erred  in  so  doing,  especially  since 
their  finding  was  sustained  by  the  trial  court.  To  set  out  the 
evidence  sustaining  the  conviction  would  only  incumber 
the  Reports  with  matter  that  is  better  left  unpublished. 

A  number  of  procedural  errors  claimed  to  be  prejudicial 
are  also  urged  as  ground  for  reversal.  Some  of  these  will 
be  noticed. 

Clara  testified  that  the  first  time  she  had  sexual  inter- 
course with  a  man  was  with  defendant  July  30,  1919.  To 
dispute  such  statement  the  defendant  offered  in  evidence  a 
letter  received  by  her  previous  to  that  time  from  a  young 
man  in  which  he  expresses,  among  other  things,  a  desire  to 
have  sexual  intercourse  with  her.  The  whole  letter  is  an 
obscene  one.  The  court  refused  to  receive  it  in  evidence 
and  this  is  alleged  to  be  prejudicial  error.  It  clearly  ap- 
peared in  evidence  that  Clara  was  a  way^^ard  girl  who 
evinced  a  desire  to  lead  a  fast  life.  Considerable  evidence 
to  show  such  fact  was  received  by  the  trial  court.  There 
is  nothing  in  the  letter  offered  to  show  that  improper  re- 
lations had  been  indulged  in  between  Clara  and  the  writer 
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previous  to  the  writing  of  the  letter  or  subsequent  thereto, 
though  it  appeared  in  evidence  that  Clara  had  replied  to 
the  letter.  Clara  was  not  directly  responsible  for  the  con- 
tents of  the  letter.  Of  course  her  conduct  may  have  invited 
it,  but  of  her  attitude  on  that  subject  there  was  ample  proof. 
If  she  had  sexual  intercourse  with  the  defendant,  the  fact 
that  she  previously  had  it  with  others  would  not  excuse  his 
offense,  though,  as  urged  by  his  counsel,  it  would  not  charge 
him  with  her  first  lapse  from  virtue.  Since  the  offered  letter 
would  at  most  only  raise  a  suspicion  or  guess  that  her  state- 
ment that  her  first  act  of  intercourse  was  with  defendant  was 
not  true,  we  think  the  trial  court  properly  refused  to  receive 
it.  At  best  it  was  a  collateral  issue  not  determinative  of 
the  ultimate  fact  in  issue,  and  it  was  within  the  discretion 
of  the  trial  court  to  refuse  to  pursue  that  line  of  inquiry 
further. 

Clara  testified  that  defendant  told  her  the  night  in  the 
office  when  she  informed  him  that  she  was  going  to  leave 
home  that  she  could  write  him  addressing  letters  to  L.  H. 
Akron.  He  denied  having  so  told  her.  To  corroborate 
Clara  and  dispute  defendant  the  state  called  Sanderson,  the 
postmaster,  who  testified  that  the  defendant  received  mail 
under  the  name  of  L.  H.  Akron.  The  reception  of  the  post- 
master's testimony  is  claimed  to  be  prejudicial  error.  The 
evidence  related  to  a  collateral  issue,  but  no  prejudice  re- 
sulted from  its  reception.  Both  parties  were  allowed  and 
did  go  into  it  as  fully  as  they  desired. 

A  number  of  exceptions  are  taken  to  the  judge's  charge  to 
the  jury,  but  none  of  them  are  deemed  well  taken.  The 
charge  of  the  judge  taken  as  a  whole  was  as  favorable  to 
the  defendant  as  the  facts  warranted.  True,  it  contained 
some  expressions  as  to  what  the  law  was  in  cases  where  the 
evidence  was  wholly  circumstantial,  but  it  also  correctly 
stated  the  law  of  the  case  at  bar  where  there  was  direct 
evidence  of  the  offense.  It  would  be  better  practice  to  limit 
instructions  to  the  law  applicable  to  the  f  aicts  in  the  case,  but 


8]  JANUARY  TERM,  1921.  267 

Porter  v.  Industrial  Coram.  173  Wis.  267. 

we  are  confident  the  jury  was  not  misled  by  the  superfluous 
charge  as  to  the  probative  force  of  circumstantial  evidence 
alone. 

By  the  Court. — ^Judgment  affirmed. 


Porter,  Respondent,  vs.  Industrial  Commission  and  an- 
other, Appellants. 

Wisconsin  State  Register  Company,  Respondent,  vs. 

Same,  Appellants. 

December  ly,  1^20 — February  8,  1^21, 

Workmen* s  compefisation:  Findings  of  industrial  commission:  In^ 
ferential  facts  found:  Weight  on  review:  Jurisdiction  of  in- 
dustrial commission:  Award  obtained  by  fraud, 

1.  A  finding  by  the  industrial  commission  that  plaintiff  was  not 

an  "employee**  within  the  contemplation  of  the  workmen's 
compensation  act  (sec.  2394 — 7,  Stats.)  is  a  finding  of  fact 
and  cannot  be  disturbed  by  the  court  where  the  evidentiary 
facts,  though  not  conflicting,  permitted  different  inferences, 
the  term  "fact"  including  the  inferences  or  inferential  facts 
drawn  by  the  trier  from  ascertained  facts. 

2.  The  rights  established  by  the  compensation  act  cannot  be  en- 

larged, restricted,  or  modified  in  respect  to  claims  and  liabili- 
ties withm  tfieir  scope. 

3.  The  jurisdiction  of  the  industrial  commission  is  limited  by  the 

compensation  act  (sec.  2394 — 15)  to  the  determination  of  dis- 
'    putes  concerning  compensation,  and,  on  finding  that  a  claimant 
.  was  not  an  employee  of  the  insured  employer,  the  commission 
has  no  jurisdiction  to  adjudicate  questions  between  the  em- 
ployer and  the  insurer  as  to  their  contrs^ct  rights. 

4.  In  actions  by  an  appHcant  under  the  compensation  act  and  by 

the-  insured   employer   against-  the   insurer   to.  review   the 
'/■_      order  of  the  industrial  commission  denying  compensation, 
based  on  a  finding  that  claimant  was  not  an  employee,  allega- 
tions that  tfte* insurer  led  plaintiffs  to  believe  that  the  contract 
of  insurance  recognized  claimant  as  an  employee,  and  that 
;  ..the  employer  in  good  faith  acted  on  such  representation  and 
.  accepted-the  policy  on  the  ground  that  it  included  the  claimant 
as  an  employee,  do  not  show  ai  right  to  relief  on  the  ground 
that  the  av^rd  was  obtained  by  fraud. 
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Appeals  from  judgments  of  the  circuit  court  for  Dane 
county:   E.  Ray  Stevens,  Circuit  Judge.    Reversed, 

These  actions,  which  are  presented  together,  arose  from 
the  application  of  the  defendant,  A,  A,  Porter,  for  an  award 
of  compensation.  In  one  case  A.  A.  Porter  is  plaintiff,  in 
the  other  the  Wisconsin  State  Register  Company  is  plaintiff. 

A,  A,  Porter,  president  and  chief  stockholder  of  the  Wis- 
consin State  Register  Company,  suffered  a  severe  injury  to 
one  of  his  eyes  while  waiting  on  a  customer  in  the  stock 
room  of  the  Wisconsin  State  Register  Company,  He  made 
claim  for  compensation  before  the  Industrial  Commission, 
and  the  Travelers  Insurance  Company  contested  his  claim. 
The  Industrial  Commission  filed  an  award  finding  certain 
facts  and  concluded  he  was  not  an  "employee."  For  this 
reason  the  Commission  denied  him  compensation  under  the 
workmen's  compensation  act. 

Porter  and  the  Register  Company  thereupon  each  brought 
a  separate  action  in  the  circuit  court  for  Dane  county  for 
a  review  of  the  Commission's  order  denying  compensation. 
The  Register  Company  also  claims  damages  under  the  terms 
of  the  insurance  policy. 

The  trial  court  decided  that  the  undisputed  evidence  dis- 
closed that  Porter  was  an  employee  of  the  Register  Company 
within  the  meaning  and  terms  of  the  workmen's  compensa- 
tion act  at  the  time  he  was  injured,  and  remanded  the  case 
to  the  Commission  ior  further  proceedings.  From  this  de- 
cision the  Industrial  Commission  and  tht  Insurance  Com- 
pany appeal  to  this  court.. 

The  complaint  in  the  Register  Company's  action  is  the 
same  as  that  in  the  Porter  Case,  except  that  it  alleges  that  for 
many  months  following  the  alleged  injury  PorJer  wsls 
wholly  incapacitated  from  working  and  during  that  time 
the  Register  Company  paid  to  him  his  wages  in  an  amount 
equal  to  or  in  excess  of  the  compensation. provided  by  the 
workmen's  compensation  act.  The  company  asks  that  it  be 
reimbursed  to  the  amotmt  paid  by  it  to  Porter  during  the 
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time  he  was  incapacitated,  and  alleges  that  it  is  entitled  to 
an  award  therefor  against  the  defendant  Instirance  Com- 
pany. 

For  the  appellant  Industrial  Commission  there  were  briefs 
by  the  Attorney  General  and  Win  field  W,  Gilman,  assistant 
attorney  general,  and  oral  argument  by  Mr,  Gilman. 

For  the  appellant  Travelers  Insurance  Company  there 
were  briefs  by  Olin,  Butler,  Stebbins  &  Stroud  of  Madison, 
and  oral  argument  by  Byron  H,  Stebbins. 

For  the  respondents  Porter  and  Wisconsin  State  Register 
Company  there  were  briefs  by  Stroud  &  Stroud  of  Portage, 
attorneys  for  A,  A,  Porter,  and  by  E,  S.  Baker  of  Portage, 
attorney  for  Wisconsin  State  Register  Company,  and  the 
cause  was  argued  orally  by  W.  S.  Stroud  and  P.  C.  Stroud. 

SiEBECKER,  C.  J.  The  fundamental  issue  in  these  actions 
presents  the  inquiry.  Did  the  Industrial  Commission  cor- 
rectly find  that  the  plaintiff,  Porter,  at  the  time  he  sustained 
the  injury  to  his  eye  in  November,  1916,  was  not  an  em- 
ployee of  the  Wisconsin  State  Register  Company  within  the 
contemplation  of  the  workmen's  compensation  act?  The 
trial  court  held  that  the  undisputed  facts  permit  of  but  one 
inference,  namely,  that  he  was  an  employee  of  the  company 
when  he  suffered  the  injury  to  his  eye.  Sec.  2394 — 7,  Stats., 
defines  the  term  "employee"  as  used  in  the  workmen's  com- 
pensation act:  "(4)  Every  person  in  the  service  of  an- 
other under  any  contract  of  hire,  express  or  implied,  oral  or 
written."  This  act  also  provides  (sub.  1,  sec.  2394 — \9) 
that:  "The  findings  of  fact  made  by  the  commission  acting 
within  its  powers  shall,  in  the  absence  of  fraud,  be  conclu- 
sive," and  that  the  order  or  award  of  the  Commission  mav 
be  reviewed  by  action  in  court  in  the  manner  prescribed  in 
the  act.  Among  the  grounds  upon  which  the  order  or  award 
may  be  set  aside  are:  "(1)  That  the  commission  acted 
without  or  in  excess  of  its  powers;  .  .  ."  "(3)  That  the 
findings  of  fact  by  the  commission  do  not  support  the  order 
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or  award."  In  the  case  of  Northzvestern  Iron  Co.  v.  In- 
dustnal  Comm,  154  Wis.  97,  142  N.  W.  271,  it  is  declared 
that  the  Commission's  "...  'findings  of  fact,'  as  recog- 
nized by  the  decisions  of  this  court,  mean  findings  of  ultimate 
rather  than  evidentiary  facts.  .  .  .  It  is  only  when  the  facts 
are  undisputed  and  no  conflicting  inferences  respecting  the 
ultimate  facts  can  be  drawn  therefrom  that  the  question  be- 
comes one  of  law"  (citing).  In  Milwaukee  Western  F,  Co. 
V.  Industrial  Comm,  159  Wis.  635.  150  N.  W.  998,  the  court 
said: 

"In  the  field  of  inferences  from  evidentiary  facts  their 
action  is  final  and  controlling  under  the  authority  conferred 
upon  them  by  law,  unless  it  appears  that  there  is  no  reason- 
able basis  for  their  conclusions  under  the  facts  and  circum- 
stances before  them  and  thus  rendering  their  action  without 
or  in  excess  of  their  powers." 

In  passing  judgment  on  the  Commission's  award  to  as- 
certain whether  or  not  it  is  supported  by  the  evidence  before 
them,  it  must  be  borne  in  mind  that  there  are  two  kinds  of 
facts— evidentiary  facts  and  inferential  facts.  The  word 
"fact!'  as  employed  in  the  legal  sense  includes  "those  con- 
clusions reached  by  the  trier  from  sifting  testimony,  weigh- 
ing evidence,  and  passing  on  the  credit  of  the  witnesses,  and 
it  does  not  denote  those  inferences  drawn  by  the  trial  court 
from  the  facts  ascertained  and  settled  by  it."  3  Words  & 
Phrases,  2638;  Ripon  H.  Co,  v.  Haas,  163  Wis.  592,  158  N. 
W,  330.  It  is  well  established  that  if  there  is  any  evidence  to 
support  findings  this  court  cannot  disturb  the  Commission's 
order.  True,  as  the  trial  court  declared,  the  evidentiary  facts 
before  the  Commission  are  not  conflicting,  but  it  is  clear 
that  the  question  presented  to  the  Commission  was  to  ascer- 
tain whether  or  not  Mr,  Porter  was  an  employee  within  the 
tontemplation  of  the  workmen's  compensation  act.  The 
conclusion  was  to  be  ascertained  from  the  evidence  before 
it.  An  examination  of  the  evidentiary  facts  adduced  before 
the  Commission  clearly  permitted  of  the  different  inferences: 
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Was  he  or  was  he  not  an  employee  of  the  Register  Com- 
pany? Under  this  state  of  the  evidence  their  determination 
of  that  fact  cannot  be  disturbed  by  the  courts  and  must 
stand  as  the  final  conclusion  in  this  case.  This  result  in  it- 
self is  decisive  of  this  case.  We  have,  however,  examined 
the  evidence  of  the  record  and  it  satisfies  us  that  the  Com- 
mssion  as  trier  of  fact  arrived  at  the  correct  conclusion  in 
finding  as  a  fact  that  the  evidence  shows  that  Porter  was 
not  an  employee  of  the  Register  Company  when  he  received 
the  injury  to  his  eye,  and  hence  his  injury  was  not  a  com- 
pensable one  imder  the  provisions  of  the  workmen's  com- 
pensation act.  The  rights  of  the  parties  established  by  the 
provisions  of  the  compensation  laws  cannot  be  enlarged,  re- 
stricted, or  modified  in  respect  to  claims  and  liabilities  within 
their  scope.  Whatever  they  did  in  attempting  to  provide 
insurance  for  the  liabilities  arising  under  the  compensation 
act  may  effectively  aid  in  determining  the  nature  of  the 
insurance  contract,  but  such  contract  cannot  create  any  right 
or  destroy  a  liability  governed  by  the  act.  The  claim  made 
that  the  insurance  company  estopped  itself  by  its  conduct  to 
assert  a  denial  of  liability  under  its  policy  has  no  relevancy 
to  the  inquiry  whether  or  not  Porter  was  an  employee  of  the 
Register  Company  at  the  time  in  question  under  the  com- 
pensation act.  Under  these  circumstances  the  Commission 
ha&no  jurisdiction  to  adjudicate  questions  between  the  Reg- 
ister Company,  and  the  Insurance  Company  as  to  their  re- 
spective contract  rights  or  liabilities  aside  from  requiring 
pa)rment  of  the  compensation  by  the  insurer  in  case  an 
award  for  compensation  is  made.  The  question  of  estoppel 
and  any  rights  predicated  thereon  drop  out  of  the  case  as  a 
necessary  result  of  the  finding  of  fact  that  Porter's  injury 
is  not  a  compensable  one.  This  follows  from  the  fact  that 
the  Industrial  Commission  is  an  administrative  body  and  can 
only  dispose  of  questions  respecting  disputes  aind  controver- 
sies concerning  compensation.  Sec.  2394 — 15,  Stats. ;  Noer 
V.  G.  W.  Jones  L.  Co.  170  Wis.  419.  175  N.  W.  784. 
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The  allegations  that  the  award  was  procured  by  fraud 
do  not  present  this  issue.  The  allegations  on  this  subject 
are,  in  substance,  that  the  hisurance  Company  led  plaintiff 
to  believe  that  the  contract  of  insurance  recognized  him  as 
an  employee  of  the  Register  Company  and  that  the  Register 
Company  in  good  faith  acted  on  such  representation  and 
accepted  the  policy  on  the  ground  that  it  included  and  in- 
sured him  as  an  employee. 

We  do  not  perceive  how  this  in  any  sense  constitutes  a 
fraud  in  procuring  the  order  of  the  Commission  denying 
compensation.  It  is  manifest  that  the  allegations  of  fraud 
are  barren  of  any  facts  showing  that  the  Commission's  order 
was  based  on  or  procured  by  fraud.  It  is  considered  that 
the  allegations  of  fraud  are  wholly  insufficient  and  do  not 
constitute  a  cause  of  action  for  relief  on  this  grotmd.  It 
must  be  held  that  the  circuit  court  erred  in  reversing  the 
award  of  the  Industrial  Commission.  The  action  of  the 
JViscofisin  State  Register  Company  against  the  Commission 
and  the  Insurance  Company,  in  the  light  of  the  fact  that 
Porter's  injury  is  not  compensable,  is  also  without  merit  and 
must  be  dismissed. 

By  the  Court. — The  judgment  in  the  action  of  Porter  v. 
Industrial  Commission  and  the  Insurance  Company  is  re- 
versed, and  the  cause  remanded  with  direction  to  award 
judgment  affirming  the  or^er  of  the  Industrial  Commission; 
and  the  judgment  in  the  action  of  the  Wisconsin  State 
Register  Company  v.  Industrial  Commission  and  the  In- 
surance Company  is  reversed,  with  direction  to  enter  judg- 
ment dismissing  the  complaint. 
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Becker,  Appellant,  vs.  Kreul,  Respondent. 

January  ii — February  8,  1^21, 

Statute  of  frauds:  Agreement  to  repurchase  corporate  stock. 

An  oral  agreement  by  a  stockholder  in  a  corporation  to  repur- 
chase stock  sold  and  delivered  by  another  stockholder  was 
within  the  statute  of  frauds  and  void  (sec.  2307,  Stats.),  al- 
though such  agreement  was  a  part  of  the  inducement  extended 
to  the  purchaser.    Korrer  v.  Madden,  152  Wis.  646,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  W.  B.  Quinlan,  Judge.    Affirmed, 

Action  to  recover  moneys  agreed  to  be  repaid  upon  the 
sale  or  transfer  of  certain  corporate  stock.  In  December, 
1915,  the  defendant  and  Henry  F.  Cochems  were  equal 
owners  of  the  capital  stock  of  the  Senator  Lead  &  Zinc 
Company,  a  Wisconsin  corporation.  The  authorized  capi- 
tal was  $30,000,  which  had  been  issued,  or  was  to  be  issued, 
to  the  defendant  and  Cochems  in  consideration  of  the  trans- 
fer to  the  company  of  certain  mining  property  situated  in 
Southwestern  Wisconsin. 

It  is  the  contention  of  the  plaintiff  that,  in  order  to  secure 
the  sale  of  stock  of  the  par  value  of  $2,500  owned  by 
Cochems,  for  the  benefit  of  the  corporate  treasury,  the  de- 
fendant represented  that  he  "would  guarantee  the  plaintiff 
against  any  loss  from  said  investment  and  would  redeem 
said  investment  by  returning  the  money  to  said  plaintiff 
whenever  said  moneys  would  be  demanded  by  the  plaintiff 
and  in  any  event  before  the  expiration  of  one  year."  It  is 
the  claim  of  the  plaintiff  that,  relying  upon  said  representa- 
tion and  guaranty,  he  placed  a  mortgage  upon  certain  prop- 
erty, borrowed  $1,500  of  his  brother,  paid  the  $1,500  into 
the  treasury  of  the  corporation  for  operating  purposes,  and 
received  from  Cochems  $2,500,  par  value,  of  the  capital 
stock  of  the  company. 

It  is  the  claim  of  the  defendant  that  he  made  no  such 
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representation  or  guaranty;  that  the  investment  was  made 
by  the  plaintiff  voluntarily  and  in  order  to  share  the  profits 
of  what  promised  to  be  a  profitable  enterprise. 

After  the  payment  of  the  money  on  December  24,  1915, 
and  on  the  27th  day  of  December,  1915,  it  appears,  without 
dispute,  that  the  plaintiff  signed  a  certain  contract  or  release 
as  follows: 

"This  agreement,  made  this  27th  day  of  December,  1915, 
by  and  between  William  C,  Kreiil,  hereafter  known  as  party 
of  the  first  part,  and  /.  C  Becker,  hereafter  known  as  party 
of  the  second  part. 

"For  one  dollar  and  other  valuable  considerations,  the 
party  of  the  first  part  is  to  have  four  hundred  shares  of  stock 
in  the  Senator  Lead  &  Zinc  Company  when  organized,  which 
certificate  is  to  he  turned  over  to  the  party  of  the  first  part 
by  the  party  of  the  second  part,  fully  paid  for. 

"It  is  further  agreed  that  there  shall  be  no  liability  what- 
soever from  party  of  the  first  part  to  party  of  the  second 
part  in  connection  with  any  agreements  or  arrangements  in 
the  organizing  of  the  Senator  Lead  &  Zinc  Company,  and 
they  are  hereby  canceled,  and  any  verbal  arrangements  are 
hereby  canceled. 

"In  witness  whereof  the  party  of  the  first  part  and  party 
of  the  second  part  have  hereunto  set  their  hands  and  seals 
this  27th  day  of  December,  1915. 

2d   "T.  C.  Becker.        (Seal.) 
1st  "Wm.  C.  Kreul.     (Seal.)" 

Defendant  claims  if  any  representation  or  guaranty  was 
made  by  him,  that  by  the  execution  of  the  agreement  of 
December  27,  1915,  known  as  Exhibit  2,  he  was  thereby 
released. 

In  the  complaint  the  plaintiflF  alleges  that  he  signed  such 
release  "at  the  office  of  the  said  defendant,  said  defendant 
during  the  busy  hours  while  plaintiff  was  under  stress  of  the 
service  in  the  business  of  said  defendant,  said  defendant 
asked  plaintiff  to  sign  a  memoranda  which  he  said  pertained 
to  certain  four  shares  of  stock  and  to  the  operation  of  said 
mining  company,  which  plaintiff  without  knowing  the  con- 
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tents  thereof,  in  reliance  upon  the  truthfulness  of  said  state- 
ment, signed." 

It  is  the  claim  of  the  defendant  that  the  release  was  exe- 
cuted in  response  to  a  proposal  made  by  the  plaintiff,  that 
the  blanks  therein  were  filled  in  by  the  plaintiflF,  the  instru- 
ment read  over  by  him  and  volui^tarily  signed  with  full 
knowledge  of  its  contents. 

The  plaintiff  asked  for  no  equitable  relief  and  the  prayer 
was  for  the  recovery  of  $1,500  damages,  costs,  and  disburse- 
ments. 

The  issues  were  submitted  to  the  jury,  which  found  a 
special  verdict  as  follows: 

"(1)  Was  it  agreed  by  and  between  the  plaintiff  and  the 
defendant  that  in  consideration  of  the  purchase  of  the 
twenty-five  shares  of  stock,  that  if  plaintiff  became  dissatis- 
fied within  a  year  the  defendant  would  take  the  stock  back 
and  return  his  money?    A,  Yes. 

"(2)  If  you  answer  question  number  1  'Yes,*  then  answer 
this  question:  Was  it  understood  and  agreed  by  the  plaint- 
iflF and  the  defendant  that  the  defendant  was  to  be  released 
from  his  obligations  to  refund  to  plaintiff  his  money  in  the 
execution  of  the  instrument  dated  December  27,  1915? 
A.  No.    . 

"(3)  Did  the  defendant  intentionally  misrepresent  to  the 
plaintiff,  at  the  time  he  obtained  his  signature  thereto,  the 
character  and  contents  of  Exhibits  2  and  4?    A.  Yes. 

"(4)  If  you  answer  question  number  3  'Yes,'  then  answer 
this  question:  W^'as  the  plaintiff  induced  to  execute  said  Ex- 
hibit marked  2  and  4  by  reason  of  and  in  reliance  upon  said 
misrepresentations  as  claimed  ?    A.  Yes. 

"(5)  If  you  answer  question  number  4  'Yes/  then  answer 
this  question:  Was  the  plaintiff,  in  the  exercise  of  due  care, 
justified  in  relying  thereon?    A.  No." 

Upon  the  coming  in  of  the  verdict  there  were  motions 
for  judgment  by  the  plaintiflF  and  defendant  and  full  argu- 
ment before  the  court,  at  the  close  of  which  the  court  di- 
rected that  judgment  be  entered  upon  the  verdict  in  favor 
of  the  defendant  and  denied  the  plaintiff's  motions.    Judg- 
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ment  was  thereupon  entered  dismissing  the  plaintiff's  com- 
plaint with  costs,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Coclienvs,  Wolfe 
&  Kolinski  and  Timlin  &  Dean,  all  of  Milwaukee,  and  oral 
argument  by  H.  F,  Cochenis  and  W.  H.  Timlin. 

For  the  respondent  tUere  was  a  brief  by  Joseph  B,  Doc, 
attorney,  and  Churchill,  Bennett  &  Churchill,  of  counsel,  all 
of  Milwaukee;  and  the  cause  was  argued  orally  by  W,  H, 
Churchill, 

RosENBERRY,  J.  This  is  an  action  to  recover  damages 
for  breach  of  contract  arising  by  reason  of  the  refusal  of 
the  defendant  to  repurchase  the  stock  in  accordance  with  the 
agreement  made  December  24,  1917.  It  is  not  claimed  that 
there  was  any  fraud  committed  at  the  time  of  the  making 
of  this  contract.  If  there  was  not  in  fact  a  valid  contract, 
the  question  of  whether  or  not  the  release  of  December  27, 
1915,  was  procured  by  fraud  becomes  immaterial.  This 
was  a  sale  of  stock  owned  by  Cochems  to  the  plaintiff, 
Becker,  a  part  of  the  inducement  being  that  the  defendant 
agreed  that  he  would,  as  found  by  the  jury,  take  the  stock 
and  return  the  money  if  the  plaintiff  became  dissatisfied 
within  a  year.  These  facts  bring  this  case  squarely  within 
Korrer  v.  Madden,  152  Wis.  646,  140  N.  W.  325.  Here, 
as  there,  the  defendant  did  not  sell  his  own  stock,  no  part  of 
the  purchase  price  was  received  by  him,  the  stock  was  de- 
livered to  the  plaintiff  by  Cochems,  and  pa3anent  was  made 
to  the  company.  •  We  need  not  repeat  here  the  discussion 
found  in  Korrer  v.  Madden,  and  we  must  hold  that  the  con- 
tract in  this  case  was  within  the  statute  of  frauds,.  It  was 
not  in  writing  and  therefore  void.    Sec.  2307,  Stats. 

By  the  Co«r^.— Judgment  affirmed. 
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Toy,  Respondent,  vs.  Olinger,  Appellant. 

January  ii — February  8,  Ip2i, 

JLandlord  and  tenant:  Constructive  eviction:  Disturbance  created  by 
other  tenants:  Noxious  odors:  Continued  occupancy. 

1.  The  lessee  of  a  portion  of  a  building  for  a  motion-picture 

theater  could  not  defeat  the  payment  of  rent  during  the  period 
of  his  occupancy  or  recover  damages  because  another  tenant 
in  the  building  in  the  restaurant  business  furnished  his  patrons 
with  music  out  of  harmony  with  the  music  played  in  the 
theater,  where  there  is  not  a  sufficient  showing  of  respon- 
sibility on  the  part  of  plaintiff  for  the  situation  complained  of. 

2.  The  fact  that  the  odor  of  onions  escaped  from  the  basement  of 

the  building  into  the  theater  was  not  a  constructive  eviction 
of  the  tenant  operating  the  theater,  either  partial  or  whole, 
where  he  continued  to  pay  rent  and  remained  in  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  E.  T.  Fairchild,  Circuit  Judge.    Affirmed. 

Action  to  recover  a  balance  due  for  rent  on  a  certain 
portion  of  plaintiff's  building  in  Milwaukee  occupied  by 
defendant  for  a  moving-picture  theater.  The  written  lease 
provided  for  a  term,  commencing  January  1,  1917,  termi- 
nating December  31, 1919,  and  at  an  annual  rental  of  $4,000 
iror  two  years  and  then  $5,000.  Rent  was  duly  paid  until 
August  1,  1Q17,  .  February  18,  1918,  the  usual  form  of 
notice  to  pay  the  rent  then  due  or  vacate  was  served.  Pur- 
suant to  such  notice  the  premises  were  vacated  by  defendant 
March  Ist.  This  action  was  then  brought  for  the  rent  due 
up  to  March  1st. 

Defendant  counterclaimed  f or  damages,  alleging  a  breach 
o„f:-the  covenant  for  the  quiet  use  and  enjoyment  of  the 
premises,  in  that  they  were  rendered  mitenantable  for  raovr 
ing-picture  purposes  by  reason  of  noxious  odors  arising  from 
the  basement  of  the  building,  and  further  from  noise  and 
disturbance  permitted  to  be  carried  on  in  another  portion  oif 
the  biiilding  in  premises  adjoining  defendant's  by  another 
tenant  of  ^pjaintiff  conducting  a  cafe  in.  which  there  ^yas 
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music  furnished  to  his  patrons,  all  of  these  things  being  to 
the  great  annoyance  and  disturbance  of  defendant's  patrons. 
Defendant  maintained  that  such  situations  continued  by 
plaintiff  or  permitted  by  him  were  sufficient  in  fact  and  in 
law  to  amount  to  his  constructive  eviction  either  total  or 
partial,  thereby  relieving  him  from  the  obligation  to  pay  rent 
during  such  period  and  further  entitling  him  to  damages 
from  the  resulting  financial  harm. 

The  plaintiff  conducted  a  restaurant  in  another  portion 
of  the  same  building.  In  connection  therewith  he  had  in  the 
basement  of  the  building,  for  a  long  time  prior  to  the  making 
of  the  lease  with  defendant  and  thereafter,  stored  and  cut 
up  onions.  Within  two  weeks  after  taking  possession  de- 
fendant discovered  that  the  odor  from  the  onions  permeated 
his  premises,  and  from  then  on  he  complained  of  such  condi- 
tion at  times  to  the  plaintiff  and  attempted  himself  to  remedy 
the  same  by  changes  in  ventilation  and  other  methods.  In 
March  he  rented  the  theater  to  other  tenants.  These  tenants 
occupied  it  for  seven  or  eight  weeks  and  then  vacated.  He 
then  opened  the  theater  himself  for  a  period  of  three  to  four 
weeks  and  then  closed  it,  opening  again  at  the  end  of  Octo- 
ber for  one  week.  It  then  remained  closed  until  March  1st, 
when  he  vacated. 

Some  time  in  the  spring  of  1917  another  portion  of  plaint- 
iff's building  was  leased  to  a  third  person  for  cafe  purposes. 
Immediately  after  taking  possession  this  tenant  commenced 
and  thereafter  continued  to  furnish  music  to  his  patrons. 
Defendant  complained  to  plaintiff  that  this  music  interfered 
with  the  renting  of  the  theater  and  drove  away  patronag'e. 

By  letter  of  September  17,  1917,  the  plaintiff  notified  de^ 
fcndant  he  would  not  give  up  the  use  of  his  basement  for 
the  purposes  above  indicated.  On  Nwember  5,  1917,  by 
letter,  plaintiff  notified  defendant  that  the  rent  then  unpaid 
was  over  $1,300  and  such  default  was  considered  a  violation 
of  the  lease.  Thereafter  defendant  paid  $100  in^Pecember 
and  the  same  amount  in  January,  1918.    Defendant  testified 
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that  his  net  loss  in  this  particular  enterprise  was  between 
seven  and  eight  thousand  dollars. 

At  the  conclusion  of  the  trial  before  a  jury  the  court 
g^ranted  plaintiff's  motion  for  judgment  for  the  amount  of 
the  unpaid  rent  and  dismissed  defendant's  counterclaim  and 
directed  judgment  in  accordance  therewith.  From  such 
judgment  defendant  has  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Cochcms,  Wolfe  &  Kolinski  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Stover  &  Stover 
of  Milwaukee,  and  oral  argument  by  Daniel  G,  Stover. 

EscHWEiLER,  J.  So  far  as  the  defendant's  claim  to  de- 
feat the  payment  of  rent  during  the  period  of  his  occupancy 
of  the  premises  or  as  a  basis  for  damages  is  predicated  upon 
the  fact  that  another  tenant  of  plaintiff  furnished  to  his 
patrons  a  certain  class  of  music  which  at  times  was  quite  out 
of  harmony  with  the  music  being  played  in  defendant's 
theater,  no  sufficient  showing  of  responsibility  on  the  part  of 
the  plaintiff  for  such  situation  has  been  presented  so  as  to 
make  plaintiff  in  any  wise  liable. 

The  odor  with  which  nature  has  so  bountifully  endowed 
the  onion  had  been  escaping  from  the  basement  into  the 
theater  premises  prior  to  defendant's  taking  possession 
thereof,  as  could  then  have  been  discovered  by  him.  He 
first  discovered  it  in  about  two  weeks  after  taking  possession 
on  January  1st.  In  spite  of  that  condition,  so  early  brought 
to  his  attention,  he  continued  to  pay  rent  on  said  premises 
according  to  the  lease  and  at  the  specified  rate  until  August 
1st.  During  this  period  he  leased  to  others  the  same  prem- 
ises at  a  greater  rental  rate  than  that  which  he  was  paying, 
and  after  such  subtenants  gave  up  their  lease,  finding  it  an 
unprofitable  venture,  he  used  the  theater  himself.  After  he 
had  stopped  paying  the  rent  in  August  he  again  opened  the 
theater  in  October  for  a  week  and  then  remained  in  posses- 
fAon  thereof  until  the  notice  to  vacate  was  served  on  him. 
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On  November  5th  he  was  notified  that  his  faihire  to  J>a>^ 
rent  was  being  considered' a  violation  of  the  lease.  He 
nevertheless  elected  to  remain  there,  and  did  pay,  after  such 
notice,  two  instalments  on  the  rent  in  December  and  January 
of  $100  each. 

Under  the  facts  and  circumstances  the  trial  court  was 
correct  in  holding  that  there  was  no  constructive  eviction, 
either  partial  or  whole,  by  the  landlord  of  the  defendant  as 
tenant.  His  remaining  in  possession;  his  unqualified  pay- 
ment of  rent  up  to  the  1st  of  August,  1917,  must  be  con- 
sidered to  have  been  a  waiver  of  any  rights  he  then  might 
have  had  to  treat  this  condition,  if  chargeable  to  plaintiff, 
as  a  breach  of  the  covenant  of  the  lease. 

Neither  is  there  satisfactory  proof  that  the  substantial 
failure  of  defendant's  business  venture  was  the  result  of 
these  odors  escaping  into  his  theater  premises. 

It-  follows  that  the  trial  court  was  right  in  dismissing 
defendant's  counterclaim  and  directing  judgment  for  the 
amount  of  the  unpaid  rent. 

By  the  Court, — ^Judgment  affirmed. 


Bosanich,  Appellant,  vs.  Chicago,  North  Shore  &  Mil- 
waukee Railroad  Company,  Respondent. 

January  ii — February  8,  ip2i. 

Master  and  servant:  Personal  injury:  Corporations  constituting  one 

legal  entity:  Evidence:  Sufficiency, 

-  In  an  action  by  an  employee  for  damages  for  personal  injuries 
against  one  of  two  corporations  on  the  theory  that  they  con- 
stituted one  legal  entity,  both  being  engaged  in  cari-ying*  on 
distinct  businesses,  each  owning  its  owti  property,  each  re- 
ceiving and  disbursing  its  own  revenues,  and  each  engaging 
its  own  employees,  held,  under  all  the  evidence,  there  was 
no  ground  shown  upon  which  the  plaintiff  could  be  treated 
as  ar  employee  of  the  defendant. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Byron  B.  Park,  Judge.    Affirmed, 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  personal  injuries  sustained 
by  him  while  engaged  as  a  track  repairer  by  the  Chicago  & 
Milwaukee  Electric  Railway  Company  in  the  city  of  Mil- 
waukee. From  a  judgment  in  favor  of  the  defendant  the 
plaintiff  appealed. 

For  the  apjpellsint  there  was  a  brief  by  Ray  J.  Cannon  and 
A:  IV,  Richter,  both  of  Milwaukee,  and  oral  argument  by 
Mr,  Richter, 

For  the  respondent  there  was  a  brief  by  Edgar  L.  Wood 
of  Milwaukee,  attorney,  and  Addison  L,  Gardner  of  Chi- 
cago, of  counsel;  and  the  cause  was  argued  orally  by  Mr. 
Wood, 

Owen,  J.  This  action  was  brought  against  the  Chicago, 
North  Shore  &  Milwaukee  Railroad  Company  to  recover 
damages  for  personal  injuries,  under  the  provisions  of  the 
federal  employers'  liability  act  (35  U.  S.  Stats,  at  Large,  65, 
ch.  149).  The  plaintiff  was  in  the  employ  of  the  Chi- 
cago &  Milwaukee  Electric  Railway  Company  as  a  track  re- 
pairer and  seeks  to  hold  the  defendant  in  this  action  on  the 
ground  that  it  and  the  Chicago  &  Milwaukee  Electric  Rail- 
way Company  constitute  one  legal  entity,  and  that  the  em- 
ployees of  the  one  are  in  fact  the  employees  of  the  other. 

It  appears  that  the  Chicago  &  Milwaukee  Electric  Railway 
Company  was  organized  as  a  Wisconsin  corporation  in  1896, 
at  about  which  time  it  obtained  a  franchise  from  the  city  of 
Milwaukee  for  the  operation  of  street  cars  over  certain 
streets  therein.  In  1908  its  franchise  was  amended  so  as 
to  permit  it,  its  successors  or  assigns,  to  run  interurban  cars 
oyer  its  tracks.  The  defendant  company  is  an  Illinois 
corporation,  and  operates  an  interurban  electric  railroad 
from  Chicago  to  Milwaukee  and  was  organized  in  the  year 
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1916.  In  the  city  of  Milwaukee  it  operates  its  trains  over 
the  tracks  of  the  Chicago  &  Milwaukee  Electric  Railway 
Company  by  arrangement  with  the  latter  company  and  pur-w 
suant  to  the  authority  granted  by  the  ordinance  of  1908, 
above  mentioned.  Each  company  has  capital  stock  out- 
standing to  the  amount  of  $100,000.  It  is  held  by  the  same 
trustees,  who  have  issued  participating  certificates  against 
the  stock  of  the  Railroad  Company,  The  entire  capital  stock 
of  the  Railway  Company  is  pledged  as  additional  security 
under  the  first  mortgage  of  the  Chicago,  North  Shore  &  Mil- 
waukee Railroad  Company,  Both  companies  use  the  same 
oflSces  and  have  substantially  the  same  officers.  However, 
the  funds  of  each  company  are  kept  separate  and  intact. 
Each  company  collects  its  own  revenues,  deposits  them  to 
its  separate  account,  and  pays  them  out  for  its  individual 
purposes.  At  no  time  is  there  a  mingling  of  the  moneys  of 
the  two  companies.  The  tracks  within  the  city  of  Milwau- 
kee are  owned  by  the  Electric  Railway  Company,  whose 
business  is  confined  to  that  of  a  street  railway  business  with- 
in the  city  of  Milwaukee.  It  employs  the  men  who  repair 
the  tracks  therein  and  pays  them  out  of  its  own  funds.  The 
plaintiff  in  this  action  was  employed  by  the  Electric  Rail- 
way Company  and  was  paid  out  of  the  funds  of  that  com- 
pany. 

The  jury  found  that  plaintiff  was  an  employee  of  the  de- 
fendant, but  this  finding  was  set  aside  by  the  trial  court, 
who,  upon  the  record,  determined  that  plaintiff  was  not  an 
employee  of  the  defendant.  We  think  the  trial  court  took 
the  correct  view,  and  that  although  there  is  a  close  operating 
agreement  between  the  two  companies,  and  perhaps  at  the 
present  time  an  identity  of  the  ownership  of  the  stock  of 
the  two  companies,  they  nevertheless  constitute  two  legal 
entities,  each  having  individual  ownership  of  its  respective 
property  and  each  collecting  and  managing  the  revenues 
arising  from  their  respective  businesses. 

No  case  has  been  cited  to  our  attention  which  goes  to  the 
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extent  of  holding  that  under  the  circumstances  here  dis- 
closed the  plaintiff  may  be  considered  as  the  employee  of  the 
defendant.  The  case  of  Wichita  Falls  &  N.  W.  /?%  Co.  v, 
Puckett,  53  Okla.  463,  157  Pac.  112,  strongly  relied  upon 
by  the  appellant,  is  clearly  distinguishable.  In  that  case  two 
railway  companies,  incorporated  under  the  laws  of  different 
states,  whose  tracks  connected  at  the  state  line,  operated  a 
continuous  line  of  railway  thus  formed  as  a  unit,  and  treated 
earnings  thereof  as  a  common  fimd  from  which  the  em- 
ployees and  expenses  of  operation  of  the  line  -were  paid, 
although  the  earnings  and  expenses  were  arbitrarily  credited 
and  charged  to  each  company  in  proportion  to  the  mileage 
owned  by  it.  In  that  case  there  was  clearly  a  joint  operation, 
and  the  entire  line  of  both  companies  was  considered  as  a 
single  business.  The  employee  of  one  company  was  also 
the  employee  of  the  other. 

Nor  is  this  situation  comparable  to  a  case  where  the  owner 
manages  his  property  through  a  corporate  agency.  Under 
such  circumstances  this  court  has  refused  to  recognize  the 
fiction  of  separate  corporate  existence  and  has  treated  the 
act  of  the  owner  as  the  act  of  the  corporation,  or  vice  versa, 
as  in  Milbrath  v.  State,  138  Wis.  354,  120  N.  W.  252; 
Haynes  v.  Kenoslm  E.  /?.  Co.  139  Wis.  227,  119  N.  W. 
568,  121  N.  W.  124;  Wolf  Co,  v,  Kutch,  147  Wis.  209,  132 
N.  W.  981 ;  Dibbert  v.  Metropolitan  Inv,  Co.  158  Wis.  69, 
147  N.  W.  3;  Fernekes  v.  Nugent  Sanitarium,  158  Wis. 
671,  149  N.  W.  393.  Here  we  plainly  perceive  two  cor- 
porate legal  entities  engaged  in  the  carrying  on  of  distinct 
businesses,  each  owning  its  own  property,  each  receiving  and 
disbursing  its  own  revenues,  and  each  engaging  its  own 
employees.  We  see  no  ground  upon  which  the  plaintiff  can 
be  treated  as  an  employee  of  the  defendant,  consequently  the 
judgment  must  be  affirmed. 

By  the  Court. — ^Judgment  affirmed. 
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Fadden,  Appellant,  vs.  City  of  Milwaukee,  Respondent. 

January  ii — February  8,  1^21, 

Municipal  corporations:  Highways:  Insufficiency :  Test  of  liability  : 

Slight  obstruction  in  sidewalk. 

1.  The  projection  of  a  pipe  one  and  five-eighths  inches  high  and 
two  and  three-quarters  inches  wide  near  the  edge  of  a  side- 
walk in  a  city  highway  and  out  of  the  main  line  of  travel  is 
not  an  actionable  defect  under  sec.  1339,  Stats.,  making  the 
city  liable  to  one  injured  by  reason  of  the  insufficiency  or  want 
of  repair  of  the  highway. 
'  2.  In  ascertaining  whether  a  city  is  liable  under  said  sec.  1339 
for  injuries  caused  by  the  defect  complained  of,  the  test  is 
not  the  negligence  of  the  city,  but  whether  the  highway  is 
insufficient  within  the  meaning  of  the  statute. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oscar  M.  Fritz,  Circuit  Judge.    Affirmed. 

Action  for  personal  injuries.  A  demurrer  to  the  com- 
plaint was  sustained  by  the  trial  court.  From  the  order  so 
doing  plaintiff  appeals. 

.  For  the  appellant  there  was  a  brief  by  Cannon,  Waldron 
&  Nebel,  attorneys,  and  A.  JV.  Richter,  of  counsel,  all  of 
Milwaukee ;  and  the  cause  was  argued  orally  by  Mr,  Richter, 

For  the  respondent  there  was  a  brief  by  Clifton  Williams, 
city  attorney,  and  John  M.  Niven,  first  assistant  city  attor- 
ney, and  oral  argument  by  Mr,  Niven, 

Jones,  J.  The  portion  of  the  complaint  which  alleges  the 
insufficiency  of  the  walk  in  question  is  as  follows: 

**Said  plaintiff  further  shows  to  the  court,  upon  informa- 
tion and  belief,  that  for  some  time  prior  to  said  25th  day  of 
November,  A.  D.  1917,  said  defendant  city  had  maintained 
what  was  commonly,  known  as  and  called  a  water  bubbler, 
at  a  point  twelve  (12)  feet  three  and  one-half  {^Yi)  inches 
west  of  the  lot  line  of  Eleventh  avenue  and  north  of  said 
curb  line  on  National  avenue,  one,  (1)  ioot  four  (4)  inches. 
That  some  time  prior  to  said  25th  day  of  November,  A.  D. 
1917,  said  bubbler  had  been  removed  and  that  the  pipe  to 


8J  JANUARY  TERM,  1921.  285 

Padden  v.  Milwaukee,  173  Wis.  284. 

which  said  bubbler  had  been  connected  at  said  point,  twelve 
(12)  feet  three  and  one-half  (3J<2)  inches  west  of  said  lot 
line  and  one  ( 1 )  foot  four  (4)  inches  north  of  said  curb  line 
on  National  avenue,  had  negligently  been  permitted  by  said 
defendant  city  to  extend  and  project  above  said  cement  side- 
walk one  and  five-eighths  (1^)  inches.  That  the  cap,  or 
covering,  of  said  pipe  was  two  and  three-fourths  (2^4) 
inches.  That  otherwise  said  cement  walk  was  smooth  and 
imobstructed.  That  said  projection  of  one  and  five-eighths 
( 1 5^ )  inches  was  in  nowise  protected  and  constituted  a 
dangerous  defect  in  said  cement  walk,  all  of  which  was  well 
known  to  the  officers  and  agents  of  said  defendant  city." 

There  is  also  this  allegation: 

'That  located  upon  the  curb  of  the  south  line  of  said 
cement  walk  on  said  National  avenue,  in  a  direct  north-and- 
south  line  with  the  westerly  lot  line  of  said  Eleventh  avenue, 
was  a  United  States  mail  box." 

The  complaint  was  so  framed  as  to  present  the  question 
of  liability  as  a  matter  of  law,  and  by  stipulation  it  was 
agreed  that  two  photographs  of  the  premises  might  be  used 
as  though  made  a  part  of  the  complaint.  These  photographs 
show  that  the  projection  complained  of  is  near  the  outer 
edge  of  the  walk,  in  line  with  the  mail  box  mentioned  in  the 
complaint  and  outside  the  most  traveled  part  of  the  walk. 

The  question  here  presented  is  whether  a  projection  one 
and  five-eighths  inches  high  and  two  and  three-fourths 
inches  wide  near  the  edge  of  a  walk  in  a  city  street,  and  out 
of  the  main  line  of  travel,  is  such  a  defect  as  to  be  actionable 
under  sec.  1339,  Stats.  Counsel  for  the  appellant  recognize 
the  full  force  of  the  decisions  of  this  court  in  cases  where 
projections  a  little  higher  than  the  one  in  question  have  been 
held  not  to  constitute  defects,  but  seek  to  distinguish  these 
cases  by  urging  in  the  first  place  that  in  this  case  the  pro- 
jection is  so  small  in  area  as  not  to  be  easily  visible,  and 
therefore  is  more  dangerous.  We  do  not  .find  that  the 
decisions  have  recognized  any  such  distinction,  and  we  are 
not  inclined  to  rule  that  a  projection  in  a  walk  two  and 
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three-fourths  inches  in  width  is  a  defect  while  a  similar  one 
considerably  wider  is  not.  Actions  where  persons  arc 
injured  by  striking  some  slight  obstruction  in  a  walk  gener- 
ally arise  from  accidents  occurring  in  the  nighttime  and 
when  the  traveler  has  not  observed  the  alleged  defect. 

In  the  leading  case  on  the  subject  in  this  state,  Kleiner  v, 
Madison,  104  Wis.  339,  80  N.  W.  453,  the  accident  was 
caused  by  tripping  in  the  night  on  an  apron  made  of  planks 
and  cleats  extending  across  the  walk  and  not  exceeding  two 
inches  in  height.  In  the  case  of  Kawiecka  v,  Superior,  136 
Wis.  613,  118  N.  W.  192,  the  obstruction  was  planks  ex- 
tending across  the  walk  and  two  inches  high.  According  to 
our  view,  the  chances  of  accident  under  such  conditions  are 
greater  than  in  the  situation  presented  in  this  case. 

Counsel  for  appellant  also  attempt  to  distinguish  this  case 
from  others  by  the  claim  that  the  obstruction  was  no  part  of 
the  sidewalk,  that  it  was  not  a  repair,  and  was  entirely 
useless.  It  is  true  that  in  the  cases  cited  above  the  alleged 
defects  were  placed  across  the  walk  purposely  to  make  the 
walks  more  safe  for  travel.  Nevertheless,  if  in  the  judg- 
ment of  the  court  it  had  been  a  jury  question  whether  the 
walks  were  actually  unsafe  for  travel  within  the  meaning  of 
the  statute,  it  would  not  have  been  deemed  a  defense  that  the 
alleged  defects  were  intended  as  repairs  or  placed  there  for 
some  laudable  purpose. 

In  this  class  of  cases  it  is  to  be  borne  in  mind  that  the 
test  of  liability  is  not  the  negligence  of  the  municipality,  but 
whether  the  highway  is  insufficient  within  the  meaning  of 
the  statute.  Maxzvell  v,  Wellington,  138  Wis.  607,  120  N. 
W.  505.  A  rule  that  the  negligence  of  officials  should  be  the 
test  would  probably  be  quite  as  unfavorable  to  the  traveler 
as  to  the  municipality. 

It  follows  that  the  fact  that  the  projection  was  no  neces- 
sary part  of  the  walk  or  may  have  been  improperly  left  there 
does  not  distinguish  the  cases  cited  in  this  opinion.  In 
several  comparatively  recent  cases  the  alleged  defects  were 
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more  serious  than  in  the  present  case.  In  the  Kawiecka 
Case  there  was  an  abrupt  drop  of  two  inches  going  in  one 
direction  and  an  abrupt  ascent  of  two  inches  going  in  the 
opposite  direction,  and  the  condition  had  existed  from  July 
to  September,  when  the  accident  happened.  In  sustaining 
the  demurrer  Mr.  Justice  Barnes  said: 

"For  many  reasons  that  might  be  enumerated,  it  is  well 
nigh  impossible  for  municipalities  to  keep  streets  and  side- 
walks in  perfect  condition  at  all  times.  Slight  inequalities 
will  almost  unavoidably  be  found  in  sidewalks  in  our  cities 
over  which  there  is  a  large  volume  of  travel.  Because  of  the 
serious  problem  that  confronts  municipalities  in  reference  to 
keeping  their  highways  in  an  efficient  state  of  repair,  the 
court  in  construing  sec.  Iv339,  Stats.  1898,  has  not  required 
them  to  keep  such  highways  in  perfect  condition,  but  only 
reasonably  safe  for  travel.  Under  the  decisions  cited  the 
trial  court  was  right  in  holding  that  the  sidewalk  in  question 
was  reasonably  safe  for  travel,  and  that  the  defect  com- 
plained of  was  too  trifling  and  inconsequential  to  create  a 
basis  for  a  right  of  action  under  said  sec.  1339."  136  Wis. 
613,616,  118  N.W.  192. 

In  Snyder  v,  Superior,  146  Wis.  671,  132  N.  W.  541,  a 
plank  sidewalk  was  joined  at  an  alley  by  a  crosswalk.  At 
the  outer  edge  of  the  sidewalk  there  was  a  drop  of  about 
four  inches  to  the  crosswalk,  but  the  drop  did  not  exceed 
two  inches  at  any  place  in  the  main  line  of  travel.  It  was 
claimed  that  the  traveler  was  walking  on  the  outer  edge  of 
the  walk  in  the  evening  and  was  thrown  to  the  ground. 
The  trial  judge  set  aside  a  verdict  for  the  plaintiff.  In 
affirming  the  judgment  Mr.  Chief  Justice  Winslow  said : 

"Foot  passengers  do  not  usually  walk  on  the  extreme  outer 
edg'e  of  a  sidewalk.  The  drop  in  the  walk  in  question  evi- 
dently does  not  exceed  two  inches  at  any  place  where  a  foot 
passenger  would  naturally  be  expected  to  walk.  We  think 
the  court  was  right  in  holding  as  a  matter  of  law  that  the 
walk  was  reasonably  safe  for  travel,  and  that  the  defect 
complained  of  was  too  'trifling  and  inconsequentiar  to  create 
a  basis  for  a  cause  of  action."  Page  672,  citing  the  Kawiecka 
Case, 
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A  still  more  recent  case  following  the  general  line  of 
decisions  is  Van  der  Blomen  v.  Milwaukee,  166  Wis.  168, 
164  N.  W.  844. 

We  hold  that  the  trial  judge  did  not  err  in  sustaining  the 
demurrer. 

B\  the  Court. — Order  affirmed. 


Tullgren  and  others,  Respondents,  vs.  Karger  and 

another.  Appellants. 

January  ii — February  8,  igzi. 

Contracts:  Action  to  recover  architects^  fees:  Evidence:  Judicial 
knowledge  of  value  of  services:  Offer  of  judgment:  Form: 
Offer  as  part  of  anszver:  Effect, 

1.  In  an  action  to  recover  for  architects*  services,  consisting  of 

consultations,  making  of  sketches,  etc.,  a  court  cannot  take 
judicial  notice  of  their  reasonable  value,  such  value  not  being 
a  subject  of  general  knowledge. 

2.  Neither  jurors  nor  trial  courts  in  arriving  at  their,  conclusions 

of  fact  can  properly  act  upon  their  special  individual  knowl- 
edge as  to  matters  which  are  not  of  common  knowledge;  and 
in  matters  outside  of  the  field  of  general  knowledge  and  in 
cases  where  the  testimony  of  experts  and  those  particularly 
familiar  with  the  matters  at  issue  is  necessary,  the  findings 
of  all  triers  of  fact,  either  court  or  jury,  must  be  based  upon 
testimony  of  witnesses  or  other  evidence  made  a  part  of  the 
record.  The  only  exception  to  the  rule  is  in  cases  where  a 
trial  court  exercises  his  independent  judgment  as  to  the  value 
of  attorneys'  services  rendered  in  a  case  before  him. 

3.  Where  defendants  in  an  action  by  architects  to  recover  for 

services  rendered  admitted  liability  in  the  amount  of  $200,  the 
plaintiffs  basing  their  action  on  an  express  contract  for  $1,750, 
and  the  court  rendered  judgment  for  $600  for  plaintiffs,  for 
which  there  was  no  basis  in  the  evidence,  on  appeal  defendants 
were  bound  by  their  admission  of  liability  for  $200  and  plaint- 
iffs were  entitled  to  judgment  for  that  sum,  even  though  they 
insisted  on  appeal  that  there  was  an  express  contract  for  the 
larger  amount. 

4.  Although  defendants  in  their  answer  oflfer  "to  allow  judgment 

to  be  taken  against  them  in  this  action  for  the  sum  of  $200 
with  costs."  such  offer  cannot  be  considered  as  an  offer  of 
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judgment  under  sec.  2789,  Stats.,  or  as  having  any  effect  upon 
plaintiffs'  right  to  costs  in  the  trial  court,  as  the  offer  of 
judgment  under  such  statute  must  be  embodied  in  some  other 
document  than  the  answer  itself. 
5.  If  an  offer  of  judgment  under  said  sec.  2789  is  not  accepted 
within  the  ten-day  period  fixed  by  that  section  it  must  be 
withdrawn  from  all  consideration  of  the  court  and  cannot  be 
used  in  evidence  in  any  way,  nor  can  it  be  subsequently 
accepted  after  the  period  limited;  but  when  an  offer  of  judg- 
ment is  embodied  in  an  answer  it  becomes  a  part  of  the  plead- 
ing, is  properly  before  the  court,  and  may  be  offered  in  evi- 
dence and  considered  by  the  jury  during  the  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Henry  Graass,  Judge.    Reversed. 

The  plaintiffs,  copartners  and  architects,  sued  defendants 
to  recover  $1,750  alleged  to  be  the  reasonable  value  of  their 
services  between  December  1,  1917,  and  February  1,  1918. 
The  complaint  alleged  as  to  such  services  that  they  "con- 
sisted of  consultations,  forming  and  drafting  sketches,  com- 
pleted plans  and  specifications,  and  receiving  proposals  for 
the  erection  and  construction  of  a  building  for  the  defend- 
ants." 

The  answer,  among  other  things,  admitted  "that  the 
plaintiffs  rendered  architectural  services  consisting  of  con- 
sultation and  forming  and  drafting  sketches  at  the  special 
instance  and  request  of  the  defendants  as  copartners,  which 
services  were  reasonably  worth  not  to  exceed  $200.  ..." 
It  further  alleged  that  plaintiffs  were  requested  to  complete 
plans  and  specifications  and  receive  proposals  for  the  erec- 
tion and  construction  of  a  building  for  defendants,  and  that 
such  services  were  retained  solely  and  only  by  way  of  pre- 
liminary sketches  and  advice,  and  no  more.  It  also  alleged 
that  the  plaintiffs  were  informed  that  under  no  circum- 
stances would  or  could  the  defendants  expend  more  than 
$50,000  in  the  erection  of  the  proposed  building,  and  that  it 
was  represented  by  plaintiffs  to  defendants  that  such  could 
be  erected  at  a  cost  of  not  to  exceed  $50,000,  but  shortly 

thereafter  defendants  were  informed  that  such  would  cost 

Vol.  173—10 
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about  $68,000,  whereupon  the  defendants  notified  plaintiffs 
to  cease  all  work  in  the  premises. 

This  further  allegation  also  appeared  in  the  answer: 

"4.  The  defendants  admit  that  they  have  not  paid  the 
plaintiffs  anything  on  account  of  services,  and  hereby  offer 
to  allow  judgment  to  be  taken  against  them  in  this  action  for 
the  sum  of  $200  with  costs." 

The  case  was  tried  without  a  jury  and  the  court  found  in 
substance : 

First,  that  the  plaintiffs  rendered  architectural  services 
consisting  of  consultations,  the  forming  and  drafting  of 
sketches,  completed  plans  and  specifications,  and  receiving 
of  proposals  for  the  erection  and  construction  of  defendants* 
building. 

Second,  that  said  services  were  reasonably  worth  the  sum 
of  $1,750. 

Third,  that  the  minds  of  the  parties  did  not  meet  and  form 
a  contract  as  to  all  of  said  services. 

Fourth,  that  the  minds  of  the  parties  did  meet  and  form  a 
contract  as  to  that  part  of  said  services  which  consists  of 
consultations,  the  making  of  preliminary  sketches  and  draw- 
ings, the  securing  of  bids  or  proposals  to  procure  an  approxi- 
mate or  estimated  cost  of  a  concrete-constructed  building. 

Fifth,  that  the  services  rendered  by  plaintiffs  under  the 
last  above  finding  were  at  defendants'  instance  and  request 
and  are  reasonably  worth  the  sum  of  $600. 

Sixth,  that  the  minds  of  the  parties  did  not  meet  and 
form  a  contract  as  to  the  part  of  the  services  which  consisted 
of  a  detailed  plan  and  specifications  and  bids  for  the  purpose 
of  making  binding  contracts  for  the  erection  of  a  concrete- 
constructed  building. 

As  conclusion  of  law,  that  the  plaintiffs  are  entitled  to 
judgment  against  the  defendants  for  said  sum  of  $600  with 
interest  and  costs. 

The  defendants  appealed  from  the  judgment  entered  in 
accordance  therewith. 
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The  plaintiffs  gave  notice,  under  sec.  3049a,  Stats., 
that  they  would  ask  for  a  review  and  modification  of  the 
findings  so  far  as  the  same  prevented  the  entry  of  judgment 
in  their  favor  {or  $1,750. 

For  the  appellants  there  was  a  brief  by  Schmitz,  Wild  & 
Gross  of  Milwaukee,  and  oral  argument  by  Robert  Wild. 

For.  the  respondents  there  was  a  brief  by  Churchill, 
Bennett  &  Churchill  of  Milwaukee,  and  oral  argument  by 
W,  H,  Churchill 

EscHWEiLER,  J.  The  plaintiffs  contend,  under  their 
motion  to  review  the  judgment,  that  the  finding  by  the  trial 
court  to  the  effect  that  the  contract  between  the  parties  was 
for  but  a  part  and  not  for  all  of  the  services  actually  ren- 
dered by  the  plaintiffs  was  erroneous  and  should  have  been 
set  aside  as  contrary  to  the  weight  of  the  evidence ;  that  then 
a  finding  should  be  made  that  the  services  which  were  in 
fact  rendered  were  all  under  the  contract,  and,  the  value 
being  fixed  at  $1,750,  that  amount  should  be  allowed  as 
damages. 

There  is  no  dispute  but  that  when  defendants  went  to 
plaintiffs'  office  and  arranged  with  them  for  their  profes- 
sional services  the  defendants  had  not  then  purchased  or 
decided  upon  the  purchase  of  any  particular  lot  on  which  to 
erect  a  factory  building.  It  is  also  without  dispute  that  some 
sum  was  mentioned  by  defendants  as  being  the  maximum 
cost  of  any  building  which  they  could  undertake  to  erect. 
It  is  also  without  dispute  that  sometime  prior  to  the  receiv- 
ing by  plaintiffs  of  sealed  bids  from  contractors  to  do  the 
work  under  the  completed  plans  and  specifications  which 
they  had  finally  prepared,  the  defendants  had  abandoned  the 
idea  of  putting  up  a  building  of  their  own  and  had  made 
arrangements  for  the  leasing  of  one. 

There  is  sharp  dispute  between  the  witnesses  as  to  whether 
or  not  the  defendants  did,  after  the  completion  of  the  pre- 
liminary sketches  and  the  stating  by  plaintiffs  of  the  approxi- 
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mate  cost  of  a  building  which  could  be  completed  either 
under  mill  or  concrete  construction  according  to  the  general 
outline  and  scope  of  such  preliminary  sketches,  direct  the 
plaintiffs  to  proceed  to  completion  with  the  plans,  sketches, 
and  specifications  upon  which  complete  and  final  bids  might 
be  received.  There  is  also  no  question  but  that  a  very  sub- 
stantial part  of  the  services  rendered  and  performed  by  the 
plaintiffs  were  rendered  subsequent  to  such  order,  if  any 
such  were  given.  The  trial  court  was  of  opinion,  as  is 
evident  from  his  written  opinion  and  findings,  that  the 
plaintiffs  had  not  met  the  burden  of  proof  required  of  them 
as  to  their  theory  of  the  contract. 

An  examination  of  the  record  does  not  convince  us  that 
the  trial  court  was  wrong  in  so  deciding,  and  his  conclusions, 
therefore,  in  that  regard  must  be  and  are  upheld. 

In  the  disposition  of  this  case,  therefore,  it  must  be 
assumed  that  the  entire  services  rendered  by  the  defendants 
and  found  to  be  of  the  reasonable  value  of  $1,750  were  not 
rendered  under  and  pursuant,  to  the  contract  between  the 
parties,  but  consisted  in  large  part  of  matters  and  services 
in  excess  of  those  for  which  plaintiffs  contracted  and  agreed 
to  pay. 

The  issue  as  to  whether  the  services  were  of  the  wide 
extent  claimed  by  the  plaintiffs  or  of  the  more  restricted 
nature  claimed  by  defendants,  was  squarely  presented  by 
the  pleadings  and  was  present  all  through  the  trial.  It  was 
of  course  incumbent  upon  plaintiffs,  if  entitled  to  recover 
under  either  theory  of  the  case,  to  present  to  the  court  com- 
petent evidence  upon  which  a  proper  assessment  of  damages 
might  be  made.  The  plaintiffs  evidently  elected  to  stand 
squarely  upon  their  view  and  position  as  to  the  contract 
between  the  parties,  and  upon  that  alone.  Plaintiffs  continue 
to  so  stand  upon  that  view,  both  by  their  motions  in  the 
trial  court  after  trial  and  their  motion  to  review  here,  no 
request  for  a  new  trial  being  made.  Their  entire  evidence, 
both  that  by  the  plaintiffs  themselves  and  by  the  architects 
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called  by  them  to  also  testify  as  experts  as  to  the  reasonable 
and  customary  charge  for  such  services  in  the  locality  where 
they  were  rendered,  all  was  to  the  effect  that  such  charge 
was  a  rate  of  three  and  one-half  per  cent,  upon  the  approxi- 
mate cost  of  the  proposed  building.  All  the  w^itnesses  in- 
cluded as  necessary  and  essential  elements  of  such  method 
of  computation  and  rate  the  entire  services  as  rendered  by 
plaintiffs,  and  to  the  full  extent  thereof,  rather  than  of  or 
upon  the  limited  services  under  such  a  contract  as  was  found 
by  the  court. 

The  difficulty  now  presented,  however,  is  that,  while  such 
method  of  computation  would  fit  the  situation  covering  the 
entire  services,  it  affords  no  basis  upon  which  a  court  or 
jury  could  properly  arrive  at  an  estimate  as  to  the  value  of 
the  services  necessarily  performed  within  the  restricted  field 
covered  by  the  narrower  contract  as  found  by  the  court. 
There  is  no  testimony  as  to  the  amount  of  time  necessarily 
spent  in  the  performance  of  the  contract  as  so  limited  or  any 
customary  rate  of  compensation,  for  such  limited  services. 
There  is  nothing  from  which  it  is  possible  to  say  that  the 
amount  done  under  that  contract  was  any  certain  or  definite 
proportion  of  the  entire  work  done  and  services  rendered. 

The  court  being  confronted  with  this  dilemma  and  evi- 
dently considering  that  it  became  his  duty  to  assess  damages 
in  some  amount  to  the  plaintiffs,  it  being  conceded  by  the 
pleadings  that  they  were  entitled  to  some,  then  determined 
that  in  his  judgment  the  value  of  such  services  was  $600. 
No  basis  is  suggested  in  the  opinion  of  the  trial  court  nor  by 
respondents  here  by  which  the  sum  of  $600  can  be  arrived 
at  as  such  valuation  rather  than  $500  or  $700  or  any  other 
sum. 

The  value  of  such  services  as  were  here  rendered  by 
plaintiffs  was  not  a  subject  of  general  knowledge  or  such  as 
comes  within  the  wide  field  wherein  courts  can  take  judicial 
notice  of  certain  classes  of  facts.  The  very  nature  of 
plaintiffs'  evidence  as  to  the  value  of  such  services  shows 
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that  proper  proof  of  the  measure  of  compensation  in  such 
matters  is  peculiarly  one  requiring  the  evidence  of  those 
familiar  as  experts  with  such  work  and  the  customary  pay 
therefor  in  the  particular  locality  where  rendered. 

That  the  trial  court  had  knowledge  from  personal  ex- 
perience as  to  the  reasonable  value  of  services  such  as  were 
rendered  by  the  plaintiffs  under  the  contract  does  not  appear 
in  the  record.  Though  a  trial  court  has  particular  personal 
knowledge  or  experience  in  such  line  of  work  from  which  he 
would  be  qualified  to  form  a  judgment  upon  such  a  matter, 
even  then  such  particular  personal  experience  could  not  be 
used  as  a  basis  for  making  such  a  finding.  Neither  jurors 
nor  trial  courts  in  arriving  at  their  conclusions  of  fact  in 
any  particular  case  can  properly  act  upon  their  special 
individual  knowledge  as  to  matters  which  are  not  of  common 
knowledge. 

In  matters  outside  of  the  field  of  general  knowledge  and 
in  cases  where  the  testimony  of 'experts  or  those  particularly 
familiar  with  the  matters  at  issue  is  necessary,  the  findings 
of  all  triers  of  fact,  either  court  or  jury,  must  be  based  upon 
testimony  of  witnesses  or  other  .evidence  made  a  part  of  the 
record.  Kuder  v.  Waukeslia  Co.  172  Wis.  141,  178  N.  W. 
249;  Menn  v.  State,  132  Wis.  61,  64,  112  N.  W.  38; 
Shafer  v,  Eau  Claire,  105  Wis.  239,  243,  81  N.  W.  409; 
Johnson  v.  Superior  R.  T,  R,  Co.  91  Wis.  233,  237,  64  N. 
W.  753 ;  Sherman  v.  Menominee  River  L.  Co,  77  Wis.  14, 
22,  45  N.  W.  1079;  Jones,  Evidence  (2d  ed.)  §  133. 

In  such  a  situation  as  here  presented  neither  court  nor 
jury  has  any  more  right  to  arrive  at  a  conclusion  of  their 
own  without  testimony  to  support  it  than  has  a  court  or  jury 
to  disregard  competent  proper  evidence  as  to  the  value  of 
services  where  there  is  no  contradiction  thereof  in  the  record. 
Ladd  V.  Witte,  1 16  Wis.  35,  40,  92  N.  W.  365.  It  is  only  in 
cases  where  the  value  of  attorneys'  services  is  at  issue  that 
a  trial  court  may  exercise  his  own  independent  judgment  as 
to  the  value  of  such  services  so  far  as  they  were  rendered  in 
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the  case  before  him.  There  is  good  reason  for  such  a  rule 
and  it  has  been  often  recognized.  Larscheid  v.  Kittell,  142 
Wis.  172,  177,  125  N.  W.  442;  2  Ruling  Case  Law,  1060; 
6  Corp.  Jur.  764. 

The  defendants'  answer,  quoted  in  the  above  statement  of 
facts,  contained  allegations  which  should  and  must  be  treated 
as  an  admission  to  the  effect  that  the  sum  of  $200  was  due 
to  plaintiffs  for  their  services.  Upon  such  admission  the 
plaintiffs  might  have  moved  the  court  under  sec.  2892,  Stats., 
for  an  order  requiring  the  immediate  payment  of  the  ariiount 
so  admitted,  and  such  order  could  be  enforced  under  the 
express  provisicwiis  of  said  section,  as  might  be  a  judgment 
or  provisional  remedy. 

Such  admissions  of  liability  as  were  made  by  the  defend- 
ants in  their  answer  herein  are  still  binding  upon  them,  and 
upon  such  admissions  the  plaintiffs  were  and  are  entitled  to 
a  judgment  for  the  sum  of  $200,  together  with  interest  from 
the  commencement  of  this  action  and  their  costs  in  the 
circuit  court. 

Although  the  defendants  use  language  in  their  answer 
whereby  they  "offer  to  allow  judgment  to  be  taken  against 
them  in  this  action  for  the  sum  of  $200  with  costs,"  still 
such  language,  when  used  in  such  a  formal  pleading  as  an 
answer,  cannot  be  considered  as  an  offer  of  judgment  under 
sec.  2789,  Stats.,  or  as  having  any  effect  upon  plaintiffs' 
right  to  costs  in  the  trial  court  or  in  any  other  regard. 

Under  said  sec.  2789,  Stats.,  the  offer  of  judgment  therein 
provided  for  must  necessarily  be  embodied  in  some  other 
document  than  the  answer  itself,  for  if  such  statutory  offer 
of  judgment  is  not  accepted  within  the  limited  period  it 
must  be  withdrawn  from  all  consideration  of  the  court  until 
after  trial,  and  cannot  be  used  in  evidence  in  any  way 
(Bourda  v.  Jones,  110  Wis.  52,  59,  85  N.  W.  671)  ;  nor  can 
it  be  subsequently  accepted  after  the  period  limited  in  the 
statute.    Smith  v.  Theivalt,  126  Wis.  176,  105  N.  W.  662. 

But  when,  as  here,  such  alleged  offer  of  judgment  is 
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embodied  in  the  answer  itself,  it  becomes  a  part  of  the 
pleadings  and  therefore  of  the  record  of  the  case  and  is 
properly  before  the  court,  and  may  be  offered  in  evidence 
and  considered  by  the  jury  during  the  trisd.  Schoette  v. 
Drake,  139  Wis.  18,  22,  120  N.  W.  393-,  and  cases  there 
cited;  Sims  v.  Mutual  F.  Ins,  Co.  101  Wis.  586,  589,  77 
N.  W.  908. 

The  language  used  in  the  case  of  Landauer  v,  Kasik,  155 
Wis.  376,  144  N.  W.  974,  suggesting  that  a  somewhat 
similar  admission  in  the  answer  there  before  the  court  might 
be  considered  an  offer  of  judgment  as  well  as  an  admission, 
must  be  deemed  qualified  to  the  extent  herein  indicated. 

By  the  Court. — ^Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  for  plaintiffs  in 
accordance  herewith. 


Dempsey,  Appellant,   vs.   National   Surety   Company, 

Respondent. 

January  I2 — February  8,  i^2i. 

Appeal:  Right  to  appeal:  Conditions:  Discretion  of  legislature: 
Review  of  rulings  at  request  of  respondent :  Respondent  as 
appealing  party. 

1.  The  right  to  an  appeal  to  this  court  and  the  conditions  upon 

which  it  may  be  taken  are  matters  entirely  within  the  discre- 
tion of  the  legislature. 

2.  Under  sec.  3049a,  Stats.,  giving  to  a  respondent  a  right  to  a 

review  of  rulings  of  which  he  complains  on  giving  due  notice 
stating  in  what  respect  he  asks  for  a  review,  reversal,  or 
modification  of  the  judgment  or  order  appealed  from,  he  is 
as  to  such  part  of  the  judgment  or  order  an  appellant,  and 
under  Rule  32  of  this  court  is  entitled  in  the  discretion  of  this 
court,  on  his  appearing  and  the  original  appellant  not  appear- 
ing, to  have  such  part  of  the  judgment  or  order  reversed  as 
of  course  upon  the  merits  and  without  argument. 

Appeal  from  two  orders  of  the  circuit  court  for  Mil- 
waukee county:  Gustave  G.  Gehrz,  Circuit  Judge;  Re- 
versed on  errors  assigned  by  respondent. 
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The  plaintiff  commenced  an  action  in  the  civil  court  of 
Milwatikee  county  against  the  defendant  J.  H.  Reisler,  and 
also  in  the  same  court  and  at  about  the  same  time  proceed- 
ings against  the  National  Surety  Company  and  another  as 
garnishee  defendants. 

The  garnishee  proceedings  were  dismissed  as  to  both 
garnishees  on  the  plaintiff  failing  to  appear.  Thereafter  an 
ex  parte  order  was  made  by  the  civil  court  setting  aside  such 
order  and  judgment  of  dismissal.  Judgment  was  subse- 
quently ordered  as  against  the  garnishee  defendants  for  the 
amount  claimed  in  plaintiff's  complaint  on  the  ground  that 
such  garnishee  defendants  had  failed  to  make  proper  show- 
ing before  the  said  civil  court  upon  its  order  requiring  them 
to  do  so.  The  National  Surety  Company,  one  of  such  gar- 
nishee defendants,  thereafter  obtained  a  writ  of  certiorari 
from  the  circuit  court  for  Milwaukee  county  to  review  such 
proceedings  and  also  took  an  appeal  to  the  same  court  from 
such  orders  or  judgment. 

The  circuit  court  granted  a  motion  there  made  by  the 
garnishee  defendant  to  have  consolidated  and  heard  as  one 
matter  the  writ  of  certiorari  and  the  appeal,  both  involving 
the  same  questions  as  to  identical  proceedings.  It  also  re- 
versed the  or.ders  and  the  judgment  entered  in  said  civil 
court  as  against  the  garnishee  defendant  but  without  preju- 
dice to  the  right  of  the  plaintiff  to  take  further  proceedings 
in  the  civil  court  as  to  the  matters  ruled  upon  in  such  orders 
and  judgment.  It  further  held  in  effect  that  the  civil  court 
of  Milwaukee  county  had  and  has  jurisdiction  of  the  gar- 
nishee action,  with  power  to  entertain  proceedings  therein, 
and  remanded  the  record  to  the  civil  court  for  further  pro- 
ceedings. 

The  plaintiff  in  October,  1919,  gave  notice  of  appeal  to 
this  court  from  such  part  of  the  judgment  of  the  circuit 
court  as  reversed  and  vacated  certain  of  the  orders  of  the 
civil  court  and  appealed  also  from  the  order  of  the  circuit 
court  consolidating  the  certiorari  proceedings  with  the  afore- 
said appeal.     Plaintiff  gave  a  bond  on  such  appeal  as  re- 
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quired  by  statute  and  served  such  notice  of  appeal  and 
undertaking  on  the  attorneys  for  the  garnishee  defendant  on 
October  23,  1919.  The  return,  however,  on  such  appeal  to 
this  court  was  not  made  nor  the  record  filed  here  until 
August  13,  1920.  The  appellant  has  neither  served  nor 
filed  any  printed  case  or  brief  on  his  appeal.  , 

On  April  6,  1920,  the  garnishee  defendant,  National 
Surety  Company,  served  notice  on  plaintiff's  attorneys  that 
it  would  on  its  own  behalf  ask  this  court  to  review  and 
modify  the  order  and  judgment  of  the  circuit  court  so  far 
as  the  same  provided  that  the  former  orders  of  the  civil 
court  should  be  without  prejudice  to  the  right  of  the  plaint- 
iff to  apply  for  or  of  the  civil  court  to  again  vacate  the 
judgment  of  dismissal  of  the  ganiishee  proceedings  as 
against  it,  and  to  so  much  of  the  ruling  of  the  circuit  court 
as  determined  that  the  civil  court  had  and  has  jurisdiction 
of  the  cause  so  far  as  the  same  affects  the  garnishee  defend- 
ant. 

Upon  this  cause  being  reached  in  due  order  upon  the 
calendar  here  in  January,  1921,  the  appellant  failing  to 
appear,  the  garnishee  defendant  moved  that  so  much  of  the 
orders  of  the  circuit  court  as  were  made  the  subject  of  the 
garnishee  defendant's  motion  to  review  here  should  be  re- 
versed because  of  appellant's  default,  as  of  course,  and  that 
the  order  and  judgment  of  the  circuit  court  be  modified  in 
accordance  with  such  request. 

Miller,  Mack^&  Fair  child  of  Milwaukee,  for  the  respond- 
ent 

No  appearance  for  the  appellant. 

EscHWEiLER,  J.    The  following  are  rules  of  this  court: 

"Rule  31.  If  neither  side  of  a  cause  is  submitted  or  pre- 
sented when  reached  for  argument,  it  will  be  dismissed  or 
continued,  in  the  discretion  of  the  court. 

"Rule  32.  When  a  cause  is  submitted  or  presented  by 
counsel  for  appellant  or  plaintiff  in  error,  but  not  by  the  op- 
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posing  party,  the  judgment  or  order  appealed  from  may  be 
reversed  as  of  course^  without  argument. 

"Rule  33.  When  a  cause  is  submitted  or  presented  by 
counsel  for  the  respondent  or  defendant  in  error,  but  not  by 
the  opposing  party,  the  judgment  or  order  appealed  from 
will  be  affirmed  as  of  course,  without  argument.** 

Since  the  adoption  of  such  rules,  sec.  8,  ch.  219,  Laws 
1915,  which  provided  as  to  appeals  to  this  court,  created  a 
new  statute,  sec.  3049a,  the  part  material  for  consideration 
here  reading  as  follows: 

".  .  .  In  any  case  the  respondent  may  have  a  review  of 
the  ruliiigs  of  which  he  complains  by  serving  upon  the  ap- 
pellant any  time  before  the  case  is  set  down  for  hearing  in 
the  siipreme  court  a  notice  stating  in  w-hat  respect  he  asks  for 
a  review,  reversal  or  modification  of  any  part  of  the  judg- 
ment or  order  appealed  from." 

Prior  to  the  adoption  of  the  above  cited  statute  it  was 
an  appellant  alone  w^ho  presented  by  his  notice  of  appeal  the 
matters  which  were  to  be  reviewed  in  this  court.  Under  our 
rules  as  originally  framed  to  meet  such  a  situation,  an  appeal 
being  regularly  reached,  the  appellant  appearing  and  the 
respondent  in  default,  the  appellant  was  entitled  to  have, 
under  Rule  32,  supra,  the  matter  appealed  from  reversed  as 
of  course  without  argument  and  with  the  same  effect  as 
though  heard,  and  all  questions  raised  by  appellant  decided 
in  his  favor.  Such  was  the  procedure  recognized  in  the 
follo^hg  cases:  Butts  v:  FeneCon,  38  Wis.  664;  Hughes  v. 
Libby,  42  Wis.  639:  Oma  v.  Wilkinson,  129  Wis.  119,  108 
?f:  W.  210- 

if  It  '^as  the  appellant,  however,  who  was  in  default,  the 

•  ••■••••'<-•-.•■. 

riapcMident  appearing  and  so  requesting,  the  detetminatioh 
of  the  triar  cotirt  was  then  affrrmed  as  of  course  and  withbut 
argument  under  Rifle  33 ,  supra.  Although  there  appear  t6 
fe  no*  decisions  in  bur  Reports  directly  passing  upon  this 
particular  nile,^e  practice  thereunder  has  been  uniform  and 
is  stated^  *' ' "  '  *  •*''  •"  ^     :..•••••■ 

It  is  cvidttrt  that  ttie  legislative  plirposc  of  that  portion 


300        SUPREME  COURT  OF  WISCONSIN.     [Feb. 

Dempsey  v.  National  Surety  Co.  173  Wis.  296. 

of  sec.  3049a,  Stats.,  above  quoted,  is  to  place  a  respondent 
who  seeks  here  to  have  reviewed  other  parts  or  portions  of 
any  order,  judgment,  or  record  brought  here  by  his  oppo- 
nent's appeal  in  the  same  situation,  so  far  as  all  questions  of 
relief  to  be  afforded  him  in  this  court  are  concerned,  as 
though  such  respondent  were  an  appellant  himself  by  formal 
appeal  as  to  such  portions  of  the  record  in  the  court  below 
thus  sought  to  be  reviewed.  Under  this  statute  the  original 
appellant  is,  as  to  the  matters  sought  to  be  reviewed  by 
respondent,  "an  opposing  party"  within  the  plain  intent  of 
Rules  32  and  33,  supra. 

While  it  is  apparent  that  under  this  section  the  respondent 
may  obtain  a  review  of  the  record  as  to  matters  of  which 
he  complains  without  any  statutory  requirement  as  to  the 
furnishing  of  an  undertaking  or  bond  to  secure  the  opposing 
party  as  to  costs,  yet  that  cannot  properly  be  held  to  lessen 
his  rights  or  minimize  his  position  as  against  an  opposing 
party.  The  right  to  an  appeal  and  the  conditions  upon  which 
it  may  be  taken  are  matters  entirely  within  the  legislative 
discretion.  Filer  &  Stoivell  Co.  v.  C,  M.  &  St.  P.  R.  Co, 
161  Wis.  591,  594,  155.N.  W.  118;  Harrigan  v.  Gilchrist, 
121  Wis.  127,  215,  99  N.  W.  909,  and  cases  there  cited. 

We  therefore  hold  that  where  a  party  to  a  record  in  a 
court  below  is  brought  here  by  an  appeal  taken  by  his  op- 
ponent, upon  giving  due  notice  under  the  above  quoted  sec- 
tion of  his  desire  to  have  specified  rulings  of  the  lower  court 
reviewed  he  is  to  be  considered  as  an  appellant  so  far  as 
matters  he  seeks  to  have  reviewed  are  concerned.  Then 
when  a  situation  arises  such  as  we  have  before  us,  of  the 
original  appellant  failing  to  appear,  and  the  opposing  party, 
the  respondent  here,  appearing,  then,  under  Rule  32,  supra, 
such  respondent  is  entitled,  within  the  discretion  of  this 
court,  to  have,  as  against  the  opposing  party,  the  original 
appellant,  so  much  of  the  judgment  or  order  so  sought  to 
be  reviewed  by  respondent  reversed  as  of  course  upon  the 
merits  and  without  argument.    It  is  here  so  ordered. 
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By  the  Court, — The  parts  of  the  order  of  the  circuit  court 
sought  to  be  reviewed  by  respondent  under  its  notice  of 
April  6,  1920,  are  reversed,  and  the  cause  renianded  for 
further  proceedings  in  accordance  herewith. 


Pietsch,  Respondent,  vs.  Sango.r  and  another,  Appellants. 

January  J2 — February  8,  ip2i. 

Mechanics'  liens:  Waiver  by  taking  note:  Discharge  of  lien:  Evi- 
dence, 

1.  Where  a  subcontractor,  on  the  delivery  to  him  of  a  note,  agreed 

in  writing  to  waive  his  subcontractor's  lien  upon  payment  of 
the  note,  the  execution  by  him  of  a  further  release  or  waiver 
was  not  a  condition  precedent  to  the  right  of  recovery  on  the 
note,  since  the  agreement  itself  constituted  a  waiver  of  the 
lien,  to  become  effective  upon  the  payment  of  the  note,  and 
since  the  payment  of  the  note  would  of  itself  extinguish  the 
lien,  making  the  formal  execution  of  a  waiver  a  superfluous 
formality. 

2.  In  a  subcontractor's  action  against  a  landowner,  the  evidence 

is  held  insufficient  to  warrant  a  finding  that  the  amount  re- 
ceived by  the  owner  from  the  contractor's  surety  included  an 
item  for  the  amount  due  from  the  contractor  to  the  sub- 
contractor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Walter  Schinz,  Circuit  Judge.    Reversed. 

Sophie  K.  Sangor,  in  her  lifetime,  undertook  the  erection 
of  an  apartment  building  on  premises  owned  by  her  in  the 
city  of  Milwaukee.  Her  husband,  B.  W,  Sangor,  was  her 
general  agent  in  all  matters  relating  to  the  enterprise.  She 
contracted  with  Lex  Brothers,  general  builders,  for  the  con- 
struction of  the  building.  Lex  Brothers  executed  a  bond  to 
her,  conditioned  for  the  faithful  performance  of  the  con- 
tract, in  the  sum  of  $10,000,  with  the  Royal  Indemnity  Com- 
pany as  surety.  Lex  Brothers  sublet  the  iron  work  to  the 
plaintiff,  and  shortly  thereafter  plaintiff  served  Sophie  K. 
Sangor  with  a  preliminary  notice  of  intention  to  claim  n 
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subcontractor's  lien  under  and  by  virtue  of  the  provisions 
of  silb.  1,  sec.  3315,  Stats.  1915.  Before  the  completion  of 
the  building  Lex  Brothers  failed.  At  that  time  there  was 
due  the  plaintiff  on  the  subcontract  for  the  iron  work  about 
$500.  He  demanded  payment  of  this  amount  from  the  de- 
fendant. The  defendant  delivered  to  plaintiff  his  personal 
note  for  $500,  payable  sixty  days  from  date,  and  at  the  same 
time  the  plaintiff  executed  and  delivered  to  the  defendant  a 
writing  which,  after  reciting  that  plaintiff  had  furnished  the 
iron  for  the  erection  of  the  apartment  house  and  had  served 
a  notice  of  lien,  concluded  as  follows: 

"Now,  therefore,  in  consideration  of  a  note  of  five  hun- 
dred dollars  executed  by  B.  IV.  Sang  or  to  said  Ferdinand 
Pietsch  and  delivered  to  him,  payable  on  or  before  sixty  days 
from  the  date  of  these  presents,  it  is  hereby  understood  that 
upon  payment  to  said  Ferdinand  Pietsch  of  said  note,  said 
undersigned,  Ferdinand  Pietsch,  waives  his  lien  for  the  pay- 
nlent  of  the  above  amount  in  the  above  described  property 
for  all  the  iron  and  other  materials  furnished  to  Lex  Broth- 
ers as  contractors." 

When  the  note  became  due  the  plaintiff  demanded  pay- 
ment. The  defendant  B.  W.  Sangor  offered  to  pay  the 
amount  thereof  upon  condition  that  the  plaintiff  execute  an 
additional  release  and  waiver  of  lien,  which  he  refused  to 
do.  The  defendant  B.  W.  Sangor  declining  to  pay  unless 
such  release  be  executed,  plaintiff  brought  this  acticm  in  the 
civil  court  of  Milwaukee  county  against  B.  IV.  Sangor  and 
Sophie  K.  Saingor  to  recover  the  amount  of  the  note,  as  well 
as  for  certain  extras  which  he  claimed  to  have  furnished 
under  circumstances  making  the  defendant  Sophie  K. 
Sangor  persoinally  responsible  therefor.  During  the  pen- 
dency of  the  action  the  defendant  Sophie  K.  Sangor  died, 
and  the  action  was  revived  against  B.  W.  Saaigar  as  ad- 
ministrator of  her  estate. 

The  civil  court  held  that  the  refusal  of  the  plaintiff  to 
execute  a  further  waiver  of  the  lien  as  a  condition  precedent 
to  the  payment  of  the  note  amounted  to  a  breach  of  the 
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contract  authorizing  a  rescission  thereof  by  the  defendant 
B,  IV.  Sangor,  and  that,  B.  W.  Sangor  having  rescinded  the 
contract,  plaintiff  could  not  recover  on  the  note.  Judgment 
was  rendered,  however,  in  favor  of  plaintiff  and  against 
defendant  for  $78.48,  the  amount  of  the  extras  which  plaint- 
iff claimed  to  have  been  furnished. 

Upon  appeal  the  circuit  court  for  Milwaukee  county  re- 
versed the  judgment  of  the  civil  court,  and,  upon  the  record, 
rendered  judgment  against  B.  IV.  Sangor  individually  and 
as  administrator  of  the  estate  for  the  sum  of  $500,  and 
against  the  defendant  as  administrator  of  the  estate  of 
Sophie  K.  Sangor  judgment  was  rendered  for  the  further 
sum  of  $78.48,  the  amount  of  the  extras.  From  the  judg- 
ment so  rendered,  and  from  every  part  thereof,  the  defend- 
ant appealed. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Michael  Lezdn  of  Milwaukee,  and  for  the  respondent  on 
the  brief  of  Austin,  Fehr,  Mueller  &  Gehrz,  attorneys,  and 
A.  IV.  Schutz,  of  counsel,  all  of  Milwaukee. 

Owen,  J.  For  consideration,  thp  judgment  may  be  di- 
vided into  three  parts:  first,  $78.48  rendered  against  the 
defendant  B.  W.  Sangor  as  administrator;  second,  $500 
rendered  against  him  as  administrator ;  and  third,  the  same 
amount  rendered  against  B.  W.  Sangor  personally.  As  to 
the  first  part,  the  civil  court  found  that  extras  to  the  amount 
of  $78.48  were  furnished  by  the  plaintiff.  This  was  affirmed 
by  the  circuit  court.  We  think  the  evidence  sustains  the 
finding,  and  nothing  further  need  be  said  with  reference  to 
this  part  of  the  judgment. 

Should  judgment  have  been  rendered  against  B,  W. 
Sangor  for  the  amount  of  $500,  with  interest  from  the  date 
of  the  note?  This  turns  upon  the  question  whether  the 
defendant  B.  W.  Sangor  had  a  right  to  demand  of  the  plaint- 
iff the  execution  of  a  further  release  or  waiver  of  Hen  as  a 
condition  precedent  to  the  payment  of  the  amount  of  the 
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note.     In  the  collateral  agreement  executed  concurrently 
with  the  note  occurs  the  following: 

**It  is  hereby  understood  that  upon  payment  to  said  Ferdi- 
nand Pietsch  of  said  note,  said  undersigned,  Ferdinand 
Pietsch,  waives  his  lien  for  the  payment  of  the  above  amount, 
in  the  above  described  property  for  all  the  iron  and  other 
materials  furnished  to  Lex  Brothers  as  contractors." 


The  civil  court  held  that  this  called  for  the  execution  of 
a  further  release  or  waiver  by  Pietsch  before  he  could  insist 
upon  the  payment  of  the  note.  The  circuit  court  held  that 
the  language  quoted  in  and  of  itself  constituted  a  waiver 
of  the  lien,  to  become  effective  upon  the  payment  of  the 
note.  We  agree  with  the  construction  placed  thereon  by 
the  circuit  court,  and  we  think  that  upon  the  payment  of 
the  note  the  provision  quoted  became  a  self-executing  waiver 
or  release.  Furthermore,  the  payment  of  the  $500  note  in 
and  of  itself  extinguished  the  lien,  and  the  execution  of  a 
waiver  therefore  became  a  superfluous  formality.  We 
therefore  hold  that  the  defendant  B.  W.  Sangor  had  no  de- 
fense to  the  action. 

But  we  have  been  unable  to  find  any  warrant  in  the  record 
for  the  judgment  against  the  estate  for  the  sum  of  $500. 
The  theory  upon  which  the  circuit  court  rendered  judgment 
for  this  amount  against  the  estate  does  not  very  plainly  ap- 
pear. But  the  respondent  seeks  to  justify  it  on  the  follow- 
ing grounds:  When  Lex  Brothers  defaulted,  Sophie  K. 
Sangor  prosecuted  an  action  against  the  surety  company  to 
recover  on  the  bond,  and  in  that  action  B,  W.  Sangor  testi- 
fied that  he  had  been  obliged  to  pay  this  $500  to  the  plaintiflf, 
and  it  is  conceded  in  this  action  by  B.  IV,  Sangor  that  the 
$500  was  included  in  the  judgment  recovered  against  the 
surety  company.  It  is  claimed  by  respondent  that  he  is 
entitled  to  recover  in  this  action  for  money  had  and  received, 
on  the  theory  that  the  estate  received  from  the  surety  com- 
pany the  $500  to  which  plaintiff  is  entitled.  The  evidence 
with  reference  to  this  transaction  is  very  meager.    It  con- 
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sists  entirely  of  admissions  made  by  the  defendant  B.  W. 
Sangor.  He  admits  that  judgment  was  recovered  against 
the  surety  company,  but  the  record  does  not  disclose  the 
amount  thereof.  He  admits  also  that  the  $500  was  included 
in  the  judgment.  He  denies  that  the  entire  amount  of  the 
judgment  has  been  paid.  He  says:  *'Parts  of  it  was  paid 
and  part  is  still  unpaid,  in  which  Lex  Brothers  is  still  liable 
to  the  extent  of  about  thirty-five  (hundred)  or  four  thou- 
sand dollars.  They  paid  about  fifty-five  hundred  dollars. 
That  was  in  settlement  as  compromise."  He  then  testified 
as  follows: 

"Q,  And  to  help  make  up  the  $5,500  you  testified  paying 
$500  to  Mr,  Pietsch?  -^.  No,  sir.  Q.  But  you  did  testify— 
A.  I  testified  paying  $500  to  show  the  actual  loss  sustained 
by  the  owner  by  reason —  Q,  So  that  to  make  up  your  lien 
you  included  this  $500  item?  A.  To  make  up  the  lien,  yes. 
Q.  And  you  did  collect  $5,500  from  the  bonding  company? 
A.  Yes,  sir." 

There  is  no  finding  by  either  court  that  this  $500  item 
constituted  a  part  of  the  payment  actually  made  by  the  in- 
demnity company  to  the  estate,  and  we  think  the  evidence 
altogether  too  meager  to  justify  our  conclusion  to  that  effect. 
This  part  of  the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial  upon  this  issue. 

While  to  accomplish  this  the  entire  judgment  must  be 
reversed,  there  need  be  no  further  trial  with  reference  to 
the  liability  of  B.  IV.  Sangor  on  the  $500  note  nor  the 
liability  of  the  estate  for  the  amount  of  the  extras.  Those 
issues  stand  adjudicated.  The  new  trial  should  be  confined 
to  the  quesfton  of  the  liability  of  the  estate  in  the  sum  of 
$500  for  money  had  and  received. 

By  the  Cowr/.-^— Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 
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Helmholz  v.  Greene,  173  Wis.  306. 
Helmuolz,  Respondent,  vs.  Greene,  Appellant. 

January  l^ — February  8,  1^21, 

Brokers:  Agent,  or  principal:  Vendor  and  purchaser:  Qualified  ac- 
ceptance of  offer:  kight  to  withdraiv  offer:  Return  of  deposit 
upon  non-acceptance  of  offer:  Statute  of  frauds:  Necessity  of 
giving  notice  of  acceptance, 

1.  Where  a  real-estate  broker  was  offered  $11,500  "for  the  farm 

of  M.,"  and  thereupon  telegraphed  M.  that  he  had  succeeded 
in  interesting  a  client  in  the  land  who  offered  $9,000,  and  re- 
ceived a  reply  from  M.  directing  him  to  accept  the  offer,  the 
transaction  was  one  in  which  the  broker  was  acting  as  an 
agent  and  not  one  in  which  as  a  principal  he  was  buying 
property  from  M.  to  sell  to  the  purchaser. 

2.  The  owner's  acceptance  of  the  offer  specifying  that  the  pur- 

chaser should  satisfy  the  tenant,  with  whom  he  claimed  to 
have  only  a  tentative  agreement,  did  not  create  a  binding  con- 
tract, the  stipulation  as  to  satisfying  the  tenant  constituting 
a  material  condition. 

3.  Where  the  vendor  signed  a  letter  accepting  the  purchaser's  offer, 

but  did  not  send  the  letter  until  after  he  had  received  notice 
that  the  purchaser  had  withdrawn  his  offer,  there  was  no 
binding  contract  within  sec.  2304,  Stats.,  requiring  a  contract 
relating  to  an  interest  in  lands  to  be  in  writing. 

4.  The  mere  signing  an  acceptance  of  a  written  offer  to  buy  land 

without  communicating  the  acceptance  to  the  vendor  does  not 
create  a  contract  within  the  meaning  of  the  statute  of  frauds. 

5.  A  written  offer  to  purchase  land  specifying  that  the  proposition 

is  subject  to  acceptance  before  a  speciRed  date,  if  not  based  on 
a  consideration  may  be  withdrawn  at  any  time  before  accept- 
ance. 

6.  Where  the  written  offer  to  purchase  specified  that  in  the  event 

of  non-acceptance  of  the  offer  the  amount  paid  was  to  be  re- 
turned, the  purchaser  was  entitled  to  such  amount  where  there 
was  no  valid  acceptance  of  the  offer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  John  J.  Gregory,  Circuit  Judge.    Affirmed. 

Action  to  recover  the  sum  of  $1,000  with  interest,  which 
sum  plaintiff  handed  to  defendant  accompanying  an  offer 
for  the  purchase  of  real  estate  and  to  apply  thereon.  Plaint- 
iff claimed  that  the  offer  w^as  withdrawn  and  not,  therefore. 


8]  JANUARY  TERM,  1921.  307 

Helmholz  v.  Greene,  173  Wis.  306. 

lawfully  accepted.  Defendant  counterclaimed  for  $2,500, 
or  $1,500  in  addition  to  the  $1,000  previously  paid,  as  lost 
profits  due  to  plaintiff*s  failure  to  perform  the  contract 
which  defendant  claims  was  formed  by  an  acceptance 
of  plaintiff's  offer.  Trial  in  the  civil  court  of  Milwaukee 
county  without  a  jury  resulted  in  a  judgment  for  the  de- 
fendant. On  appeal  to  the  circuit  court  the  judgment  was 
reversed  and  judgment  entered  for  the  plaintiff.  From  this 
judgment  the  defendant  brings  this  appeal. 

On  February  5,  1919,  appellant,  a  real-estate  dealer  with 
an  office  in  the  city  of  Milwaukee,  came  to  respondent's 
office  in  one  of  the  suburbs  and  had  a  personal  interview  with 
him  concerning  the  purchase  by  respondent  of  a  certain 
farm  property  in  Milwaukee  county  belonging  to  one  Meyer, 
who  lived  in  New  York.  After  some  talk  appellant  dictated, 
and  respondent  signed,  the  following  writing,  which  was 
thereupon  delivered  to  appellant: 

''Helmholz  Mitten  Co. 
"Manufacturers  of  Leather  Gloves  and  Mittens. 

"Gudahy,  Wis.,  Feb.  5,  1919. 
*'Mr.  Nathanael  Greene y  Milwaukee,  Wis. 

"Dear  Sir:         .  .  /    \. 

"I  hereby  offer  you  eleven  thousand  five  hundred 
($11,500)  dollars  cash  for  the  farm  of  Mr.  Louis  Meyer, 
on  the- Green  Tree  road,  Milwaukee  county.  -.  .   . ' 

"I  am  inclosing  herewith  check  of  one  thousand  (1,000) 
dollars,  to  your  order,  which  you  can  use  in  closing,  the  deal, 
provided  I  can  buy  it  at  that  figure. 

"This  proposition  is  subject  to  acceptance  to  buy  on  or 
before  February  24, 1919.    In -event. of  the  non-acceptance 
o£  the  proposition  the  SI  ,000  paid  is  to  be  returned.  . 
.    .  ^ . : "Very  truly  yours,  .     .~ - 

WRH/MC.  —  :  'W.  R.  Helmholz/' 

There  is  some  dispute  whether  appellant  represented  that 
he  was  acting  as  Meyer's  agerit  6r"  whether  it  was  contem- 
plated by  respondent  that  the  contract  was  to  be  with  ap- 
pellant in  person. 


308        SUPREME  COURT  OF  WISCONSIN.     [Feb. 

Helmholz  v.  Greene,  173  Wis.  306. 

After  delivery  of  the  offer  appellant  sent  Meyer  a  tele- 
gram reading  as  follows: 

"Letter  received;  have  succeeded  in  interesting  client  in 
entire  nineteen  acres,  will  pay  nine  thousand  dollars,  cash, 
deal  to  be  closed  March  first ;  as  another  farm  is  in  considera- 
tion please  wire  instructions  immediately." 

Appellant  received  the  following  telegram  in  reply: 

"Accept  nine  thousand  dollars  cash,  purchaser  to  pay  com- 
mission and  satisfy  tenant  with  whom  I  have  only  tentative 
agreement.*' 

In  the  meantime  respondent  had  talked  with  appellant  by 
telephone  of  withdrawing  his  offer,  but  had  not  done  so. 
Appellant  received  the  telegram  from  Meyer  on  the  morning 
of  February  7th  and  at  once  notified  respondent  by  telephone 
that  his  offer  was  accepted.  Thereafter  he  dictated  and 
signed  a  letter  of  acceptance  and  handed  the  same  to  some 
member  of  his  office  force  with  directions  that  it  be  mailed 
to  respondent. 

In  the  late  afternoon  of  February  7th  there  was  delivered 
to  appellant  a  letter  from  respondent  purporting  to  with- 
draw his  offer.  About  the  same  time — the  trial  judge  found 
that  it  was  shortly  before  the  receipt  of  the  letter  of  with- 
drawal, but  all  the  evidence  indicates  that  it  was  shortly 
after, — the  appellant's  letter  of  acceptance  was  mailed.  It 
was  not  received  by  respondent,  however,  till  a  later  day. 

On  February  8th  appellant  sent  the  following  telegram 
to  Meyer: 

"Your  telegram  of  acceptance  received.  Party  has  made 
substantial  payment,  and  now  wishes  to  withdraw.  In  the 
event  he  communicates  with  you  direct,  please  ignore  his 
communication  but  forward  to  me.    Write  you  fully  today. 

"Nathanael  Greene." 

For  the  appellant  there  was  a  brief  by  Glicksman,  Gold  6* 
Corrigan  oi  Milwaukee,  and  oral  argument  by  Walter  L. 
Gold. 

For  the  respondent  there  was  a  brief  by  Lines,  Spooner  Sr 
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Queries,  attorneys,  and  Rossiter  Lines,  of  counsel,  all  of 
Milwaukee ;  and  the  cause  was  argued  orally  by  Charles  B, 
Quarles, 

Jones,  J.  It  is  claimed  in  behalf  of  appellant  that  this 
was  a  transaction  in  which  he  was  buying  the  property  from 
the  owner  and  selling  it  to  the  respondent.  The  offer  dic- 
tated by  the  appellant,  taken  alone,  might  give  some  color 
to  this  claim,  but  the  telegrams  and  conduct  of  the  parties 
interested  lead  us  to  a  different  conclusion.  The  two  tele- 
grams sent  by  appellant  to  the  New  York  owner  are  clearly 
not  such  messages  as  a  buyer  acting  for  himself  would  send 
to  an  owner.  They  can  bear  no  other  fair  construction 
than  this:  that  appellant  had  found  a  client  who  was  willing 
to  buy.  The  telegram  of  the  owner  plainly  indicates  that 
he  supposed  that  a  third  party  was  buying  and  that  the 
buyer  was  to  pay  appellant's  commission.  The  documentary 
evidence  and  the  oral  testimonv  lead  us  to  the  conclusion 
that  appellant  was  acting  as  agent  for  the  owner  and  that 
both  the  owner  and  the  respondent  so  understood. 

It  IS  plain  that  the  owner  never  subscribed  any  writing 
which  can  be  construed  as  an  acceptance  of  the  offer.  The 
only  memorandum  signed  by  him  which  could  be  regarded 
as  having  any  approach  to  an  acceptance  of  the  offer  of  the 
respondent  was  conditional.  It  required  the  purchaser  to 
satisfy  the  tenant,  with  whom  he  had  only  a  tentative  agree- 
ment. To  satisfy  a  tenant  who  has  heard  all  his  life  that 
possession  is  nine  points  of  the  law  is  not  always  an  easy 
task,  and  this  condition  was  a  verv  material  one. 
'  Even  if  we  were  to  adopt  the  theory  that  appellant  was 
tMie  principal  and  respondent  the  other  and  that  there  is  no 
dement  of  agency  in  the  case,  there  is  a  fatal  want  of  proof 
to  support  a  judgment  in  appellant's  favor.  Sec.  2304, 
Stats.,  provides  that: 

"Every  contract  for  the  leasing  for  a  longer  period  than 
one  year  or  for  the  sale  of  any  lands  or  any  interest  in  land 
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shall  be  void  unless  the  contract  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  be  in  writing 
and  be  subscribed  by  the  party  by  whom  the  lease  or  sale  is  to 
be  made  or  by  his  lawfully  authorized  agent" 

The  oflfer  to  buy  was  made  in  writing  when  appellant  and 
respondent  were  both  present  on  February  5,  1919,  and  the 
telegram  to  the  owner  was  sent  on  the  same  day.  On  Febru- 
ary 6th  respondent  informed  appellant  that  he  was  unwilling 
to  go  on  with  the  de?il,  but  did  not  expressly  withdraw  the 
offer.  On  the  7th  the  respondent  sent  by  messenger  a  letter 
to  appellant  withdrawing  the  offer  which  was  received  by 
him  about  5:15  p.  m.  After  this  letter  was  received  apn 
pellant  mailed  a  letter  formally  accepting  the  offer.  It  is 
claimed  by  appellant  that  he  signed  this  letter,  and  that  it 
was  in  existence  before  the  offer  was  withdrawn,  and  that 
the  bare  signing  of  the  notice  and  handing  it  to  one  of  his 
office  force  before  any  mailing  or  delivery  to  the  respondent 
was  a  compliance  with  the  statute. 

Appellant  cites  as  authority  for  this  contention  Thomas  v, 
Sowards,  25  Wis.  631 ;  Campbell  v.  Thomas,  42  Wis.  437; 
and  Singleton  v.  Hill,  91  Wis.  51,  64  N.  W.  588.  In  the 
first  of  these  cases  it  was  held  that  the  deliverv  of  a  deed 
of  land  in  escrow  to  be  delivered  to  the  purchaser  on  per- 
formance of  certain  agreements  on  his  part  did  not  talcc 
an  oral  contract  of  sale  out  of  the.  statute  of  frauds  where 
the  terms  of  the  contract  did  not  appear  in  the  deed.  In  the 
second  case  the  grantor  deposited  a  deed  with  a  third  person 
with  instructions  to  deliver  to  the  grantee  upoa. his  com- 
pliance with  -certain  conditions,  but  the  grantor  retained  the 
fight  of  control  over  the'  deed.  This  was  held  to  be  not.an 
escrow.  It  was  further  held  that  the  grantor  did  not  lose 
control  of  the  deed  merely  because  its  deposit  was  made -in 
pursuance  of  a  previous  oral  agreement  between  the  parties 
for  a  sale  of  the  land,  although  a  small  part  6f  the  agreed 
price  was  paid  at  the  time  of  the  agreement.  In  the  third 
case  above  cited  the  owner  of.  land  had  given  his  agent  writ-r 
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ten  authority  to  sell  certain  lands  for  $175.  The  agent 
negotiated  with  a  purchaser  in  regard  to  the  sale  and  re- 
ceived from  him  a  letter  making  an  offer  of  that  amoimt. 
The  agent  communicated  this  offer  to  the  owner,  who  by  a 
letter  to  the  agent  accepted  the  offer  and  agreed  to  forward 
the  deed.  The  agent  communicated  this  acceptance  to  the 
purchaser,  who  made  a  small  payment  and  entered  into 
possession.  No  claim  was  made  that  the  land  was  not  suffi- 
ciently described  or  that  there  had  been  any  attempt  to 
withdraw  the  offer.  It  was  held  that  the  terms  of  the  statute 
of  frauds  were  satisfied.  In  this  case  the  agent  through 
whom  the  negotiations  were  carried  on  was  in  some  respects 
acting  for  both  parties,  and  it  was  properly  held  that  an 
acceptance  given  to  him  and  transmitted  to  the  other  party 
was  binding. 

We  do  not  regard  any  of  these  cases  as  authority  for  the 
proposition  that  the  mere  signing  an  acceptance  of  a  written 
offer  to  buy  land  without  bringing  it  to  the  attention  of  the 
vendor  or  to  that  of  any  one  acting  in  his  behalf  creates  a 
binding  contract  within  the  meaning  of  the  statute  of  frauds. 
If  in  the  instant  case  the  letter  of  acceptance  had  been  de- 
livered to  the  respondent  before  appellant  had  received  the 
letter  of  withdrawal,  or  if  the  negotiations  had  been  con- 
ducted by  mail  and  the  appellant  had  mailed  a  letter  of  ac- 
ceptance before  the  notice  of  withdrawal  had  been  received, 
very  different  questions  would  arise. 

The  claim  of  appellant  would  seem  to  lead  to  the  result 
that  one  to  whom  an  offer  is  made  may  sign  a  memorandum 
of  acceptance,  hold  it  in  His  possession  or  in  the  possession 
of  his  agent,  and  at  his  option  treat  it  as  the  closing  of  a 
contract,  or  destroy  it.  The  original  statute  of  frauds  was 
enacted  "for  prevention  of  many  fraudulent  practices,  which 
are  commonly  endeavored  to  be  upheld  by  perjury  and 
subornation  of  perjury."  In  seeking  to  observe  the  spirit 
and  meaning  of  the  statute  we  feel  bound  to  hold  that  even 
if  the  appellant  were  to  be  treated  as  a  principal  and  not  as 
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an  agent  there  was  no  valid  acceptance  of  the  respondent's 
offer. 

It  is  urged  by  appellant's  counsel  that  since  the  offer  was 
by  its  terms  subject  to  acceptance  until  February  24th  it 
could  not  be  withdrawn  until  that  date.  The  offer  was  not 
under  seal.  There  was  no  presumption  of  consideration. 
Unless  there  was  an  actual  consideration  it  could  be  with- 
drawn before  acceptance  even  during  the  time  limited.  13 
Corp.  Jur.  293;  Johnson  v.  Filkington,  39  Wis.  62.  But, 
it  is  claimed,  the  respondent  knew  that  expense  would  be 
necessary  to  submit  the  offer  to  the  owner.  There  was  ample 
time  to  transmit  the  offer  by  mail.  If  in  his  anxiety  to  mis- 
lead the  owner  appellant  chose  to  incur  the  expense  of  a 
telegram,  we  are  not  disposed,  imder  all  the  circumstances 
of  the  case,  to  treat  the  slight  expense  incurred  as  sufficient 
consideration  within  the  meaning  of  the  rule.  The  expense 
was  so  trifling  that  the  maxim  De  minimis  non  curat  lex 
applies. 

It  is  claimed  by  appellant's  counsel  that  in  any  event  re- 
spondent cannot  recover  the  $1,000  actually  paid.  The  offer 
contained  this  language:  *'In  event  of  the  non-acceptance 
of  the  proposition  the  $1,000  is  to  be  returned."  Under  our 
holding  that  there  was  no  valid  acceptance  of  the  offer  and 
that  the  agreement  was  void,  it  logically  follows  that  re- 
spondent is  entitled  to  a  return  of  his  money.  In  Brandeis 
V,  Neustadtl,  13  Wis.  142,  where  there  was  a  parol  contract 
for  the  purchase  of  land  and  part  of  the  purchase  money 
had  been  paid,  Mr.  Chief  Justice  Dixon  said: 

"The  agreement  being  void,  it  is  money  paid  or  property 
delivered  without  any  consideration  whatever,  from  which 
the  law  implies  a  promise  of  repayment  or  redelivery,  unless 
the  transaction  is  interdicted  by  some  rule  of  public  policy 
or  sound  morals.    And  I  think  it  is  not." 

See,  also,  Henrikson  v,  Hcnrikson,  143  Wis.  314,  127  N. 
W.  962;  Carlock  v,  Johnson,  165  Wis.  49,  160  N.  W.  1053. 
By  the  Court. — ^Judgment  affirmed. 
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Will  of  Barrett:  Wisconsin  Trust  Company,  Trustee, 
Appellant,  vs.  Miley,  Executor,  Respondent. 

January  iz — February  8,  ip2i, 
^f^ills:  Interest  on  legacies:  IV hen  payable. 

1.  General  legacies  do  not  bear  interest  until  one  year  after  the 

death  of  testator  unless  the  will  shows  a  contrary  intent;  but 
legacies  in  payment  of  debts  or  for  the  support  of  infants, 
widows,  or  dependents  are  exceptions  to  the  general  rule. 

2.  A  will  bequeathing  property  in  trust  which  directed  the  executor 

to  pay  the  trustee  the  bequest  in  money  and  also  directed  the 
trustee  to  invest  the  funds  and  pay  the  interest  to  life  tenants 
manifested  testator's  intention  that  the  life  tenants  receive 
interest  from  the  time  the  legacies  were  payable  to  the  trustee, 
which  is  one  year  after  testator's  death. 

Appeal  from  an  order  of  the  county  court  of  Milwaukee 
county:  John  C.  Karel,  Judge.     Affirmed. 

The  action  arose  on  objection  of  the  Wisconsin  Trust 
Company,  now  the  First  Wisconsin  Trust  Company,  of  Mil- 
waukee, to  the  final  account  of  John  P.  Miley,  executor  un- 
der the  will  of  George  M.  Barrett,  deceased. 

George  M.  Barrett  died  on  November  6,  1916,  leaving  a 
will  whereby  $63,000  was  given  to  the  Wisconsin  Trust 
Company  as  trustee.  The  paragraphs  whereby  the  trusts 
were  created  are  as  follows: 

Paragraph  10  gives  $v3,000  to  the  Wisconsin  Trust  Com- 
pany "to  hold  in  trust  for  the  following  use  and  purpose: 
said  sum  to  be  invested  by  said  trustee  and  $1,000  to  be  paid 
with  accumulated  interest  on  same  to"  three  different  bene- 
ficiaries w^hen  they  shall  have  reached  the  age,  respectively, 
of  thirty  years. 

Paragraph  11  provides: 

"I  give  and  bequeath  to  the  Wisconsin  Trust  Company 
the  sum  of  $10,000  to  hold  in  trust  for  the  following  use  and 
purpose:  said  sum  to  be  invested  and  the  interest  on  same  to 
be  paid  to  my  brother,  Richard  Barrett,  and  his  wife  during 
their  lives  and  the  survivor  of  them;  after  the  death  of  the 
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survivor  of  them,  said  principal  to  be  paid  to  their  son, 
James  W.  Barrett." 

Paragraphs  12,  13,  and  14  bequeath  various  sums  to  the 
Wisconsin  Trust  Company  "to  hold  in  trust  for  the  follow- 
ing use  and  purpose:  said  sum  to  be  invested  and  interest 
on  same  to  be  paid"  to  the  beneficiaries  named  during  their 
lifetimes,  and  after  their  death  the  principal  to  be  paid  to 
the  residuary  legatee. 

Paragraph  15  bequeaths  certain  sums  to  the  PVisconsin 
Trust  Company  in  trust  to  be  invested,  interest  to  be  paid 
to  the  beneficiary  during  his  life  and  the  remainder  over  to 
his  widow. 

Paragraphs  16  and  17  bequeath  certain  sums  to  the  IVis- 
consin  Trust  Company  in  trust,  to  invest,  and  the  accumu- 
lated interest  and  principal  to  be  paid  to  the  persons  named 
as  specified. 

The  executor,  in  submitting  his  final  account  on  May  21, 
1918,  did  not  credit  the  trustee  with  the  income  of  the  first 
year  after  death.  The  trustee  entered  objection  to  this  on 
August  5th,  contending  that  the  income  should  be  computed 
on  the  bequests  from  the  day  of  death.  An  order  enjoining 
and  restraining  the  distribution  of  the  estate  was  made. 
Hearings  were  had  and  the  court  held,  among  other  things, 
that  the  legacies  mentioned  in  the  will  were  paid  by  the 
executor  without  any  unnecessary  delay  on  his  part;  that 
the  bequests  in  question  were  general  and  not  specific  lega- 
cies; that  the  assets  of  the  estate  consisted  principally  of 
railroad  bonds  drawing  four  per  cent,  interest. 

Judgment  was  entered  dismissing  the  objections  and  ap- 
proving the  account  as  filed.  This  is  an  appeal  from  such 
judgment. 

For  the  appellant  there  was  a  brief  by  Glicksman,  Gold  & 
Corrigan,  and  oral  argument  by  Malcolm  K.  Whytc  and 
Walter  L.  Gold,  all  of  Milwaukee. 

Henry  J.  Killilea  of  Milwaukee,  for  the  respondent. 
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SiEBECKER,  C.  J.  The  county  court  held  that  the  exec- 
utor was  not  required  to  pay  interest  on  the  bequests  above 
set  forth  from  the  date  of  the  testator's  death.  This  holdmg 
is  challenged  on  the  grounds  that  ( 1 )  since  the  beneficiaries 
received  from  the  testator  a  substantial  monthly  amount  as 
a  gratuity  for  their  support  for  years  prior  to  his  death,  the 
relationship  of  the  beneficiaries  to  testator  was  that  of  de- 
pendents, and  hence  these  provisions  of  the  will  are  within 
the  exception  to  the  rule  that  interest  on  a  general  legacy 
does  not  commence  to  accrue  until  one  year  after  the  death 
of  testator ;  (2)  that  they  are  bequests  of  the  interest  for  life 
on  funds  bequeathed  in  trust  and  remainder  over,  and  there- 
fore the  life  tenant  is  entitled  to  interest  on  the  fund  from 
the  date  of  the  testator's  death;  and  (3)  that  the  provisions 
of  the  will  show  an  intent  on  the  part  of  the  testator  that  the 
life  tenants  were  to  be  paid  interest  on  these  funds  from 
his  death. 

The  view  we  take  of  this  case  renders  immaterial  the  ex- 
ception urged  by  appellant  to  the  court's  refusal  to  find  as  a 
fact  that  the  designated  beneficiaries,  who  were  to  receive 
the  interest  on  the  funds  given  in  trust,  had  received  sub- 
stantial financial  assistance  from  testator  in  his  lifetime  for 
their  necessary  support  and  maintenance.  It  is  the  rule  that 
general  legacies  do  not  bear  interest  until  one  year  after  the 
date  of  testator's  death,  unless  the  will  shows  a  contrary 
intent,  and  for  the  reason  that  in  law  such  legacies  are  not 
due  until  one  year  after  testator's  death.  "Though  the  tes- 
tator directed  payment  of  the  legacy  'as  soon  as  possible,'  or 
'with  interest,'  this  does  not  change  the  rule ;  nor  are  phrases 
readily  construed  as  justifying  later  payments  without  al- 
lowance of  interest."  2  Schouler,  Wills,  §  1481.  If  the  will 
shows  a  clear  intent  of  testator  that  interest  is  to  be  paid 
from  death,  the  bequest  carries  interest.  Legacies  in  pay- 
ment of  testator's  debts,  or  for  support  of  infants,  widows, 
or  dependents,  are  held  to  be  exceptions  to  the  foregoing 
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general  rule,  and  interest  thereon  is  allowed  from  the  date 
of  the  testator's  death.  Ibid.  §  1482 ;  1  Underhill,  Wills, 
§§  428,  429 ;  3  Redfield,  Wills,  §  186.  - 

In  Welsh  v.  Brown,  43  N.  J.  Law,  i7,  the  court,  in  dealing 
with  the  subject  of  life  legacies  and  interest  thereon,  h«ki 
that  general  legacies  are  to  be  paid  out  of  testator's  estate 
at  the  expiration  of  one  year  from  testator's  death,  and  if 
not  so  paid  will  bear  interest  as  damages  from  that  date. 
The  exceptions  to  this  rule  are  specified  by  the  court.  The 
court  also  adverts  to  the  distinction  between  an  annuity  and 
the  bequest  of  the  interest  of  a  specified  sum.  Respecting 
the  bequest  of  such  interest  it  holds:  "It  is  not  a  stated  sum, 
but  may  be  more  or  less,  according  to  the  earning  of -the 
capital ;  in  this  respect  it  does  not  possess  the  characteristics 
of  an  annuity,  but  is  merely  interest  or  income.  It  is  payable 
annually ;  in  this  respect  it  possesses  a  characteristic  common 
alike  to  an  annuity  and  to  interest,  but  not  peculiar  to  either." 
Marsh  v,  Taylor,  43  N.  J.  Eq.  1,  10  Atl.  486;  Flinmner felt's 
Ex'rs  V.  Fltimmerfelt,  51  N.  J.  Eq.  432,  26  Atl.  %S7\Fenton 
V.  Hall,  235  111.  552,  85  N.  E.  936;  2  Alexander,  Wills, 
§  666.  In  Evans  v.  Foster,  80  Wis.  509,  50  N.  W.  410,  this 
court  approves  the  rule  that  general  legacies  are  not  due 
until  one  year  after  testator's  death  and  that  interest  begins 
to  run  thereon  from  the  expiration  of  one  year  from  such 
death. 

Do  the  provisions  of  the  will,  in  the  light  of  the  facts 
surrounding  the  testator,  indicate  that  he  intended  that  in- 
terest should  be  paid  to  the  life  tenants  on  the  legacies  put 
in  trust  for  their  benefit  ?  All  of  the  bequests  to  the  trust 
company  for  benefit  of  life  tenants  are  directed  to  be  held 
in  trust  for  the  purposes  specified,  with  the  specific  direction 
that  the  sums  so  bequeathed  shall  be  invested  by  the  trustee 
and  the  interest  thereon  paid  to  the  life  tenants.  It  is  evi- 
dent that  the  testator  expected  his  executor  to  take  posses- 
sion of  his  estate  and  to  make  payment  of  these  bequests  in 
the  usual  course  of  administration  of  his  estate.     It  is  not 
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to  be  inferred  that  he  expected  that  he  would  accomplish 
this  in  less  than  one  vear.  It  is  to  be  noted  that  he  directs 
the  executor  to  pay  to  the  trustee  the  specified  bequests  in 
money.  His  estate  consisted  largely  of  securities  which  he 
evidently  intended  the  executor  should  convert  into  money 
to  enable  him  to  pay  the  trustee  these  legacies.  The  trustee 
is  directed  to  invest  the  funds  and  pay  "the  interest  on  the 
same"  to  the  designated  beneficiaries.  These  provisions 
manifest  an  intention  by  the  testator  that  the  life  tenants 
were  to  receive  the  interest  on  the  legacies  he  provided  for 
theiti  from  the  time  they  were  payable  to  the  trustee,  which 
is  one  yeaf  after  his  death. 

It  is  considered  that  the  court  correctly  held  that  the 
executor  was  not  required  to  pay  the  trustee  interest  on  the 
legacies  in  question  for  the  year  following  testator's  death. 

By  the  Court. — ^That  part  of  the  order  appealed  from  by 
the  Trust  Company  is  affirmed. 


Samuel  Meyers.  Inc.,  Appellant,  vs.  Ogden  Shoe  Com- 
pany, Respondent. 

January  12 — February  8,  ip^T, 

Assignments :  Test  of  assignability:  Actions  for  deceit:  Contracts 
made  by  promoters  of  corporation:  Leases:  Adoption  by  cor- 
poration: Estoppel  to  deny  existence  of  corporation:  Judg- 
tnent:  Correction  of  clerical  error. 

1.  The  test  of  the  assignability  of  an  action  in  tort  is  whether 

the  action  would  survive;  and  an  action  for  deceit  does  not 
come  within  the  class  designated  by  the  statute. 

2.  A  valid  agreement  with  promoters  for  the  benefit  of  a  corpora- 

tion to  be  organized  need  not  necessarily  be  assigned  to  the 
corporation,  since  the  latter  may  adopt  the  contract  if  within 
its  powers  and  enjoy  its  benefits  and  assume  its  liabilities. 

3.  Defendant,  sued  for  false  representations  made  to  the  promoters 

of  the  plaintiff  corporation  in  negotiations  with  defendant  for 
a  lease,  is  not  estopped  to  deny  the  existence  of  plaintiff  as  a 
de  facto  corporation,  it  not  being  such  a  corporation  at  the 
time  the  representations  were  made. 
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4.  A  lessee  corporation  cannot  be  held  to  have  adopted  an  agree- 

ment made  with  its  promoters  for  the  lease  of  rooms  served 
with  alternating  electric  current  when  its  officers,  with  full 
knowledge  that  such  current  was  no  longer  furnished,  ex- 
ecuted a  lease  making  no  provision  for  such  current  or  its 
continuance,  but  must  be  held  to  have  waived  the  claim  so 
that  it  could  not  sue  the  lessor  on  the  theory  that  it  had 
adopted  such  agreement  and  was  entitled  to  its  benefits. 

5.  Where  costs  were  ordered  for  respondent  in  the  civil  court  of 

Milwaukee  county  and  taxed  in  the  usual  manner,  but  through 
the  inadvertence  of  the  clerk  of  the  court  the  amount  was  not 
inserted  in  the  judgment  as  directed  by  sec.  2927,  Stats.,  and 
the  circuit  court  ordered  and  entered  costs  taxed  in  the  civil 
court,  no  motion  being  made  to  review  the  taxation  in  either 
court,  held,  that  the  circuit  court  had  jurisdiction  to  remedy 
the  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

For  the  appellant  there  was  a  brief  by  H,  H,  Heilbron 
and  Adolph  Kannebcry,  both  of  M  ilwaukee,  and  oral  argu- 
ment by  Mr.  Kanneberg. 

For  the  respondent  there  was  a  brief  by  Lines,  Spooner 
&  Quarles,  and  oral  argument  by  James  T.  Guy,  all  of  Mil- 
waukee. 


Jones,  J.  Two  partners  doing  business  in  Chicago  con- 
cluded to  form  a  corporation  in  Wisconsin  for  manufactur- 
ing raincoats  in  Milwaukee.  They  negotiated  with  an  agent 
of  the  respondent  defendant  as  to  renting  the  fifth  story  of 
its  building.  Defendant  was  informed  that  they  could  not 
use  the  space  unless  it  was  served  with  alternating  electric 
current;  that  the  promoters  were  not  fully  organized  as  a 
corporation,  but  that  the  articles  had  been  filed.  They  paid 
$150  for  the  first  month's  rent,  and  it  was  agreed  that  the 
machinery  might  be  at  once  installed  and  that  a  written  lease 
would  be  executed.  These  negotiations  took  place  Decem- 
ber 24,  1918. 

The  defendant  had  moved  out  of  the  premises  in  the  latter 
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part  of  October.  On  November  7th  the  meter  was  removed 
by  the  Milwaukee  Electric  Railway  &  Light  Company,  and 
on  December  27th  the  same  company  removed  the  trans- 
former and  service  wires.  On  January  8  or  9,  1919,  the 
promoters  of  the  corporation  shipped  their  machinery  from 
Chicago,  and  on  January  15th  they  discovered  that  there 
was  no  alternating  current  and  that  their  power  machines 
and  electric  motors  could  not  be  used  with  the  current  fur- 
nished. When  the  discovery  was  made  they  went  to  the 
electric  company  and  negotiated  to  have  the  current  changed. 
They  also  informed  defendant  that  they  would  hold  it  liable. 
On  January  18th  the  plaintiff  was  organized  and  came  into 
existence,  and  on  January  22d  a  written  lease  was  completed 
and  delivered  which  contained  no  agreement  for  alternating 
current.  The  defendant  did  not  know  that  the  meter  and 
transformers  had  been  removed  until  informed  by  one  of 
the  promoters. 

The  case  was  first  tried  in  the  civil  court  of  Milwaukee 
county,  and  the  court  found,  among  other  things,  that  plaint- 
iff failed  to  prove  that  any  false  representations  were  made 
to  the  plaintiff;  that  defendant's  agent  did  represent  to  one 
of  the  promoters  that  the  premises  were  then  served  with 
alternating  current ;  that  the  representation  was  false ;  that 
it  was  not  the  duty  of  the  promoters,  in  the  exercise  of 
ordinary  care,  to  discover  that  the  representation  was  false 
and  that  they  relied  on  it ;  that  when  the  plaintiff  corporation 
came  into  existence  it  knew  the  character  of  the  current  and 
was  not  defeived;  that  plaintiff  failed  to  prove  that  if  there 
was  a  cause  of  action  it  was  acquired  by  said  plaintiff ;  that  it 
became  necessary  for  plaintiff  to  install  new  machinery,  and 
that  by  reason  thereof  it  sustained  damage  to  the  amount 
of  $550.  Judgment  was  rendered  in  favor  of  the  defendant 
and  for  costs,  and  it  was  affirmed  by  the  circuit  court. 

The  complaint  is  so  framed  as  to  sound  in  tort,  since  it 
alleges  that  the  defendant,  with  intent  to  defraud  and  de- 
ceive, made  the  representations  and  that  defendant  ought 


320        SUPREME  COURT  OF  WISCONSIN.     [Feb. 

Samuel  Meyers,  Inc.  v.  Ogden  Shoe  Co.  173  Wis.  317. 

to  have  known  that  they  were  false  and  they  were  made 
recklessly  and  with  no  knowledge  on  the  subject.  But  in  the 
brief  of  appellant  the  action  is  treated  as  one  on  contract 
that  there  was  alternating  current. 

There  was  no  assignment  by  the  promoters  to  the  plaint- 
iff. If  the  action  is  to  be  treated  as  one  in  tort  it  is  probable 
that  no  assignment  would  be  effective,  since  the  test  of  as- 
signability is  whether  the  action  would  survive,  and  an  action 
for  deceit  does  not  come  within  the  class  designated  by  the 
statute.  Under  the  present  liberal  rules  of  pleading  it  would 
not  follow  that  the  complaint  should  have  been  dismissed 
because  of  a  mistake  in  framing  the  complaint,  if  the  proofs 
showed  that  there  was  a  cause  of  action  in  favor  of  the 
plaintiff  either  in  tort  or  on  contract.  Nor  does  it  necessarily 
follow  that  the  plaintiff  could  not  recover  because  a  contract 
was  made  with  the  promoters  only  and  that  it  was  not  as- 
signed. If  a  valid  agreement  is  made  with  the  promoters 
for  the  benefit  of  a  corporation  to  be  organized,  by  the 
weight  of  authority  the  corporation  may  adopt  the  contract 
if  within  its  corporate  powers  and  may  enjoy  the  benefits 
and  be  subject  to  the  liabilities  thereof.  Pratt  v.  Oshkosh 
M,  Co.  89  Wis.  406,  62  N.  W.  84;  1  Thompson,  Corp.  (2d 
ed.)  §  90. 

Counsel  for  appellant  argue  that  defendant  is  estopped  to 
deny  the  existence  of  the  plaintiff  as  a  de  facfo  corporation 
and  cite  authorities  to  that  proposition.  The  fallacy  of  the 
argument  is  that  plaintiff  was  not  a  de  facto  corporation 
w^hen  the  representations  were  made  to  the  promoters.  This 
is  so  plain  on  the  facts  that  it  is  imnecessary  to  state  the 
requisites  of  a  de  facto  corporation  or  to  cite  authorities  on 
the  subiect. 

Assuming  that  there  might  be  relief  granted  according  to 
the  facts  proved  and  irrespective  of  the  form  of  the  com- 
plaint, there  is  a  very  serious  obstacle  to  a  recovery  by  the 
plaintiff.  The  claim  most  favorable  to  the  plaintiff  is  that 
an  agreement  was  made  with  the  promoters  of  the  proposed 
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corporation  that  the  rooms  were  served  with  alternating  cur- 
rent and  would  continue  to  be  so  served,  and  that  the 
agreement  was  relied  on  and  was  adopted  by  the  corpora- 
tion. It  seems  clear  that  the  plaintiff  corporation  did  not 
adopt  the  agreement  alleged.  On  the  contrary  its  officers, 
with  full  knowledge  that  alternating  current  was  no  longer 
furnished,  executed  a  lease  making  no  provision  in  respect 
to  it  or  its  continuance.  We  consider  this  fact  such  a  waiver 
of  the  claim  that  the  case  does  not  come  within  the  class  of 
cases  where  a  corporation  may  maintain  an  action  on  an 
agreement  made  by  its  promoters,  on  the  theory  that  it  has 
adopted  the  agreement  and  is  entitled  to  its  benefits. 
Whether  the  promoters  as  individuals  could  maintain  an 
action  on  the  alleged  agreement  is  not  a  question  before  us 
and  we  express  no  opinion  on  that  subject. 

Appellant's  counsel  claim  that  the  circuit  judge  erred  in 
allowing  costs  to  respondent.  The  costs  were  ordered  for 
respondent  in  the  civil  court  and  were  taxed  in  the  usual 
manner,  but  the  clerk  of  the  court  through  inadvertence 
failed  to  insert  the  amount  in  the  judgment  as  directed  in 
sec.  2927,  Stats.  In  the  circuit  court  judgment  was  ordered 
and  entered  for  the  costs  taxed  in  the  civil  court.  There- 
after appellant  made  a  motion  to  strike  from  the  judgment 
the  costs  allowed  in  the  civil  court,  which  motion  was  dis- 
allowed. No  motion  was  made  by  appellant  to  review  the 
taxation  of  costs  in  either  court.  The  omission  of  the  clerk 
of  the  civil  court  to  insert  the  costs  in  the  judgment  was  due 
to  no  fault  on  the  part  of  the  defendant  or  its  attorneys, 
and  was  one  of  those  inadvertencies  or  clerical  mistakes 
which  in  our  judgment  the  trial  court  having  jurisdiction 
of  the  whole  matter  had  the  power  to  remedy.  We  hold 
that  the  judgment  appealed  from  properly  included  the  costs. 
By  the  Court. — ^Judgment  affirmed. 
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Estate  OF  Miller:  Neelen,  Administrator,  Appellant,  vs. 
Wells  Building  Company,  Respondent. 

January  l^ — February  8,  Ip3i. 

Landlord  and  tenant:  Termination  of  lease:  Reletting  by  lessor: 
Death  of  lessee:  Filing  of  claim  for  rent  against  lessee's  es- 
tate: Claim  as  notice  of  non-termination:  Consideration  for 
lease:  Mutuality:  Duty  of  lessor  to  collect  rent  from  occupant. 

1.  Where  the  son  of  a  lessee  entered  leased  premises  shortly  prior 

to  the  death  of  his  father,  and  the  furniture  and  professional 
equipment  of  the  deceased  remained  upon  the  premises  until 
the  termination  of  the  lease,  there  was  no  reletting  of  the 
premises  to  the  son  so  as  to  operate  as  a  termination  of  the 
lease  and  a  discharge  of  the  lessee's  estate  from  liability, 
although  the  lessor  accepted  rent  paid  by  the  son.  The  filing 
of  a  claim  by  the  lessor  against  the  estate  of  the  lessee  for 
the  amount  of  the  rent  due  for  the  entire  period  of  the  lease 
was  notice  to  the  administratrix  that  the  lessor  elected  to  hold 
the  estate  for  the  rent  for  the  entire  period,  and  not  to  termi- 
nate it,  as  it  might  have  done  under  the  lease. 

2.  A  lease  containing  a  clause  that  the  lessor  should  not  be  liable 

for  any  loss  or  damage  sustained  by  the  lessee  by  reason  of 
any  act  or  neglect  of  any  contractor,  employee,  agent,  or 
servant  of  the  lessor  or  other  person,  and  that  such  loss  or 
damage  should  not  abate  or  reduce  the  rent  of  the  premises, 
was  not  void  for  lack  of  mutuality  as  to  consideration  on  the 
ground  that  the  lessee  did  not  have  an  assurance  of  peace  and 
enjoyment,  the  question  as  to  whether  or  not  a  consideration 
is  adequate  being  a  matter  exclusively  for  the  decision  of  the 
parties. 

3.  Where,  upon  the  death  of  the  lessee,  the  lessor  elected  to  hold 

his  estate  liable  for  the  rent,  there  was  no  obligation  on  the 
part  of  the  lessor  to  use  diligence  to  collect  rent  from  the  son, 
who  was  occupying  the  premises,  the  latter  being  under  no 
obligation  to  pay  to  the  lessor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Oscar  M.  Fritz,  Circuit  Judge.     Affirmed, 

Action  for  rent.  The  facts  can  be  best  presented  by  a 
condensation  of  the  findings  made  by  the  trial  court.  On 
April  22,  1914,  Wilmot  F.  Miller  entered  into  a  lease  with 
the  Wells  Building  Compatiy,  whereby  the  latter  leased  to 
the  former,  the  intestate,  rooms  201  to  204  of  the  Stephen- 
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son  building,  located  at  the  comer  of  Mason  and  Milwaukee 
streets,  for  a  period  of  three  years  beginning  May  1,  1914, 
and  ending  April  30,  1917,  for  a  total  consideration  of 
$1,980  for  the  term,  being  at  the  rate  of  $55  per  month,  the 
premises  to  be  used  as  the  offices  of  the  said  intestate  in  the 
practice  of  medicine.  The  lease  contained  the  usual  cove- 
nants as  to  the  payment  of  rent,  and  others  which  will  be 
more  specifically  referred  to  later. 

On  the  14th  day  of  August,  1914,  Wilmot  F.  Miller  died, 
and  thereafter  letters  of  administration  were  duly  granted 
to  his  widow  upon  proceedings  duly  had,  and  notice  was 
given  to  creditors  to  file  claims  against  the  estate. 

On  the  2d  day  of  November,  1914,  the  Wells  Building 
Company  filed  a  contingent  claim,  in  the  county  court  against 
the  estate  of  Wilmot  F.  Miller,  deceased,  said  claim  being 
verified,  and  asserted  the  liability  of  the  estate  of  Wilmot 
F.  Miller  under  the  lease  for  the  months  from  November, 
1914,  to  April,  1917,  both  inclusive,  such  monthly  rent  to 
become  absolute  upon  the  first  of  each  and  every  month 
during  the  unexpired  term  of  the  lease. 

"4.  That  sometime  shortly  prior  to  the  death  of  said  Wil- 
mot F.  Miller,  his  son,  Wilmot  Paul  Miller,  practicing  phy- 
sician, entered  the  office  of  said  deceased,  Wilmot  F.  Miller, 
for  the  practice  of  his  profession ;  that  after  the  death  of 
said  intestate,  the  son,  Wilmot  P.  Miller,  continued  to  occupy 
the  premises  presumably  for  the  practice  of  medicine,  and 
did  occupy  it  to  the  termination  of  the  lease;  that  the  testi- 
mony does  not  show  what  arrangement,  if  any,  was  made 
between  the  administratrix  and  her  son,  the  said  Wilmot  P. 
Miller ;  that  no  agreement  was  made  nor  any  understanding 
had  between  the  administratrix  and  the  claimant,  Wells 
Building  Company,  as  to  the  occupancy  of  the  premises  by 
the  son  of  said  intestate ;  that  said  claimant  did  not  serve  any 
notice  on  the  administratrix  to  quit,  nor  in  any  other  way 
terminate  the  tenancv  under  the  lease;  that  the  testimony 
does  not  show  that  the  administratrix  or  any  one  for  her 
ever  tried  to  surrender  the  premises  bv  reiving  up  the  kevs  or 
otherwise  or  to  sublet  or  assign  the  premises  so  leased,  either 
with  or  without  the  consent  of  said  claimant ;  that  the  f urni- 
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ture  and  professional  equipment  of  said  deceased^  Wilmot  F. 
Miller,  continued  to  remain  in  the  premises  leased  after  the 
death  and  until  the  termination  of  the  lease. 

**5.  That  rental  was  paid  under  said  lease  and  receipts 
therefor  issued  at  the  times,  for  the  amounts,  and  in  the 
names  of  the  persons  as  shown  below: 

Month  to  which  Receipt   issued  in 

Date.  Amount  credited  by  the  name  of — 

paid.  claimant. 

May,  1914  W.  F.  Miller. 

1914  June  " 
June       1            $55 

June    23  55  July       "  Est.  of  W.  F.  Miller 

1915  Aug.      " 

Aug.  9  110  Sept.  "                 W.  F.  Miller. 

1914  Oct.  *' 
Sept.  4  55  Nov.  " 
Oct.  6  55  Dec.  " 
Nov.  2  -       55 

Dec.  4  55  Jan.     1915 

1915  Feb.  1915 
Tan.  5  55  Mch.  1915 
Feb.  5  55  Apr.  1915 
Mch.  10  55  May  1915 
Apr.  3  55  Tune   1915 

May      8  55  Tuly    1915  W.  P.  Miller. 

Aug.      9  110  Aug.   1915  W.  P.  Miller. 

Sept.    27  110  Sept.  1915 

Total  $935 

Rent  in  lease $1,980 

I^ess    paid 935 

Balance  due $1,045 

*'That  there  remained  due  and  unpaid  $1,045. 

"8.  That  the  general  provisions  of  said  lease  virhich  are 
material  herein  are  as  follows: 

"(1 )   That  in  case  said  lessee 

shall  abandon  or  remove  from  said  premises  before  the  end 
of  said  term,  then  and  in  such  case  said  lessor,  immediately 
or  at  any  time  afterwards,  without  notice  and  without  waiv- 
ing or  postponing  any  right  against  said  lessee,  may  relet  said 
premises  or  any  part  thereof,  on  such  terms  as  it  shall  deem 
best,  and  apply  the  proceeds  from  time  to  time,  less  expenses, 
including  the  cost  of  repairs  and  collection,  on  such  rent, 
work,  materials,  service  and  interest,  or  judgment  therefor, 
and  hold  said  lessee  for  the  balance  unpaid  on  account 
thereof. 
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**(2)   In  case  said  lessee  shall  die 

or  shall  abandon  or  remove  from  the  premises  before  the  end 
of  said  term  or  shall  make  or  suffer  any  breach  or  default 
of  or  in  respect  to  any  covenant  or  condition  hereof,  or  the 
title  or  interest  of  said  lessee  in  or  to  this  lease  or  in  or  to 
said  demised  premises  by  virtue  of  this  lease  shall  in  any 
way  be  changed  or  transferred  by  operation  of  law,  then  and 
in  each  such  case  said  lessor  may  terminate  this  lease  on  any 
certain  day,  without  prejudicing  its  right  to  recover  and 
collect  any  moneys  already  or  then  becoming  due  and  pay- 
able pursuant  to  the  terms  hereof,  by  mailing  prior  written 
notice  of  its  intention  so  to  do,  addressed  to  said  lessee,  at 
Milwaukee,  Wisconsin,  and  such  notice  having  been  mailed, 
this  lease  shall  terminate  on  the  dav  named  therein,  and  said 
lessor  may  re-enter  said  premises,  take  possession  thereof 
and  expel  said  lessee  therefrom. 

"(3)  That  said  lessor  shall  not  waive  any  breach  or  de- 
fault, nor  accept  any  surrender  of  said  premises,  nor  preju- 
dice any  right  under  this  lease by  receiv- 
ing from  said  lessee  any  moneys  or  keys  whatsoever,  or 
otherwise  except  expressly  in  writing. 

"(4)  That  said  lessee,  upon  the  termination  of  this  lease, 
shall  deliver  all  keys  to  locks  and  explain  all  combinations  to 
keyless  locks  upon  said  premises  to  said  lessor  at  said  office 
of  Upham,  Black,  Russell  &  Richardson. 

"(5)  Said  lessee  covenants  to  pay  the  rent  above  reserved 
as  above  provided 

"(6)  Said  lessor  and  lessee  mutually  covenant  that  this 
lease  and  all  the  conditions  and  covenants  therein  contained 
shall  extend  to  and  be  binding  upon  their  respective  suc- 
cessors, personal  representatives,  heirs  and  assigns " 

The  claim  of  the  company  was  allowed  by  the  county 
court  of  Milwaukee  county  on  June  11,  1919,  the  claim 
having  become  absokite.  Judgment  was  entered  for  the 
amount  with  interest,  from  which  the  administrator  de 
bonis  non  of  the  estate  of  Wilmot  F.  Miller  appeals. 

For  the  appellant  there  were  briefs  by  Bohmrich  &  Gahel 
and  Bloodgood,  Kemper  &  Bloodcjood,  attorneys,  and  Em- 
met Horan,  Jr.,  of  counsel,  all  of  Milwaukee;  and  the  cause 
was  argued  orally  by  Mr.  Horan. 

For  the  respondent  there  was  a  brief  by  Upham,  Black, 
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Russell  &  Richardson,  attorneys,  and  Charles  JV.  Reeder,  of 
counsel,  all  of  Milwaukee;  and  the  cause  was  argued  orally 
by  Mr.  Reeder, 

RosEXBERRv,  J.  It  is  the  contention  of  the  appellant 
that  the  occupancy  of  the  premises  by  the  son,  Wilmot  P. 
Miller,  subsequent  to  the  death  of  his  father,  and  payment 
of  rent  by  him,  terminated  the  tenancy  as  of  that  date,  and 
that  such  occupancy  operated  to  create  a  new  tenancy,  which 
was  at  least  a  constructive  eviction  of  the  administratrix 
of  the  estate  as  a  tenant.  That  the  son,  Wilmot  P.  Miller, 
did  occupy  the  leased  premises  and  remained  in  the  occu- 
pancy thereof  until  the  termination  of  the  lease  is  established 
without  dispute.  There  being  no  finding  of  the  trial  court 
as  to  the  nature  of  the  occupancy,  it  is  the  contention  of 
appellant  that  the  son  occupied  the  premises  for  his  own 
purposes ;  that  it  not  appearing  that  the  son  was  the  assignee 
or  subtenant  of  the  administratrix  or  as  agent  of  the  ad- 
ministratrix, he  must,  as  a  matter  of  law,  have  occupied 
them  as  the  tenant  of  the  company  with  the  consequences 
stated.  The  findings  of  the  trial  court  show  that  the  son 
entered  the  premises  shortly  prior  to  the  death  of  his  father ; 
that  the  furniture  and  professional  equipment  of  the  de- 
ceased, Wilmot  F.  Miller,  remained  upon  the  premises  until 
the  termination  of  the  lease.  The  vital  question  is  whether 
or  not  there  was  a  reletting  of  the  premises.  If  there  was, 
there  is  no  doubt  that  such  reletting,  in  the  absence  of  quali- 
fying circumstances,  would  operate  to  terminate  the  lease. 
The  situation  that  existed  shortly  prior  to  the  death  of  the 
lessee  continued  practically  unchanged  to  the  time  of  the 
termination  of  the  lease,  with  the  exception  of  the  death  of 
the  lessee  and  the  payment  of  some  instalments  of  rent  by 
the  son.  The  trial  court  evidentlv  concluded  that  there 
was  no  reletting  either  by  express  agreement  or  otherwise, 
and  we  think  the  evidence  and  findings  fully  justify  the 
trial  court  in  that  conclusion.     The*  mere  acceptance  of 
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rent  paid  by  the  &n  did  not  operate  to  discharge  the 
lessee  or  his  estate  from  liability  under  the  terms  of  the 
lease.  Love  joy  v.  McCarty,  94  Wis.  341,  68  N.  W.  1003. 
In  the  cases  cited  to  our  attention  by  the  appellant  there  was 
some  act  by  the  landlord  other  than  the  mere  acceptance  of 
rent  from  a  third  person.  Here  there  was  no  new  lease 
for  the  whole  or  any  part  of  the  term  embraced  in  the  lease 
in  question,  consequently  there  could  be  no  surrender  in 
law,  as  in  Bailey  zk  Wells,  8  Wis.  141.  The  filing  of  a 
claim  by  the  lessor  for  the  amount  of  the  rent  due  for  the 
entire  period  was  notice  to  the  administratrix  that  the 
lessor  elected  to  hold  the  estate  for  the  rent  for  the  entire 
period  and  not  to  terminate  it  as  it  might  have  done  under 
the  provisions  of  the  lease. 

The  appellant  further  argues  that  the  lease  is  void  for 
lack  of  mutualitv  as  to  consideration.  The  lease  contained 
a  clause  which  provided  that  the  lessor  should  not  be  liable 
for  any  loss  or  damage  sustained  by  the  lessee  by  reason  of 
any  act  or  neglect  of  any  contractor,  employee,  agent,  or 
servant  of  said  lessor  or  other  person,  and  that  any  such 
loss  or  damage  should  not  abate  or  reduce  the  rent  of  the 
premises,  and  other  provisions  that  the  landlord  should  not 
be  liable  for  failure  to  repair  and  for  defects,  etc.,  the  con- 
tention of  the  appellant  being  that  unless  the  lessee  receives 
an  assurance  of  peace  and  enjoyment  he  receives  nothing  of 
value.  If  the  contention  here  is  that  by  reason  of  the 
limitations  placed  by  the  terms  of  the  lease  upon  the  liability 
of  the  lessor  there  was  not  a  sufficient  consideration,  it  is 
certainly  not  a  sound  one.  If  the  lessee  chose  to  accept  the 
premises  under  the  conditions  specified  in  the  lease,  there 
was  ample  consideration  moving  from  the  lessor  to  support 
the  contract.  Whether  or  not  a  consideration  is  adequate 
is  a  matter  exclusively  for  the  decision  of  the  parties. 
1  WilHston,  Contracts,  §  140. 

It  is  the  further  contention  of  the  appellant  that  the 
lessor  did  not  use  due  diligence  to  collect  the  rent  from 
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Wilmot  P.  Miller.  If  there  was  no  reletting  and  no  lease 
existed  between  Wilmot  P.  Miller  and  the  lessor,  there  was 
no  obligation  on  the  part  of  the  lessor  as  to  collection  of 
rent  from  him.  If  Wilmot  P.  Miller  was  in  possession  of 
the  premises  under  and  by  virtue  or  with  the  consent  or 
knowledge  of  the  lessee,  it  was  the  duty  of  the  lessee  to  look 
out  for  the  collection  of  rent  from  the  person  who  was  in 
actual  occupation.  The  lessor  had  elected  by  filing  its  claim 
to  hold  the  estate  of  the  deceased  lessee.  It  is  not  apparent, 
therefore,  how  the  lessor  can  be  held  negligent  by  reason 
of  its  failure  to  collect  the  rent  from  a  third  party  who  w^as 
under  no  obligation  to  it  to  pay. 
By  the  Court. — Judgment  affirmed. 


Will  of  Saveland. 

January  i^ — February  8,  ip2i. 

Appeal  and  error:  Affirmance  by  divided  court. 

Where  the  justices  of  the  supreme  court  are  equally  divided  in 
opinion  on  the  question  involved  on  an  appeal,  the  judgment 
appealed  from  will  be  afTirmed. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Gustave  G.  Gehrz,  Circuit  Judge.    Affirmed, 

For  the  appellant  there  was  a  brief  by  Simmons  &  Walker 
of  Racine,  and  oral  argument  by  John  B,  Simmons. 

For  the  respondents  there  was  a  brief  by  iMurencc  A. 
Ohvell,  attorney,  and  Ohi'cll,  Dunint  &  Brady,  of  counsel, 
all  of  Milwaukee;  and  the  cause  was  argued  orally  by 
Laurence  A.  Olu'ell. 

EscTiWEiLER,  J.  The  judgment  of  the  court  below  af- 
firmed a  judgment  of  the  Milwaukee  county  court  constru- 
ing certain  provisions  of  a  will. 

Upon  the  hearing  here  Mr.  Justice  Kerwin  did  not  par- 
ticipate.   Mr.  Justice  Vinje,  Mr.  Justice  Rosenberry,  and 
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Mr.  Justice  Jones  are  of  opinion  that  the  judgment  should 
be  affirmed;  !Mr.   Chief  Justice   Siebecker,   Mr.   Justice 
Owen,  and  the  writer  that  it  should  be  reversed.    Under  the 
rule  it  must  therefore  be  affirmed. 
By  the  Court. — Judgment  affirmed. 


Milwaukee  Electric  Railway  &  Light  Company, 
Respondent,  vs.  City  of  Milwaukee,  Appellant. 

January  ij — February  8,  ip2i. 

Electricity:  Ordinance  requiring  free  electricity  for  city:  Validity: 
Effect  of  public  utilities  act:  Estoppel:  Constitutional  law: 
Debt  incurred  by  municipality :  Provision  for  retirement :  De- 
preciation: Milwaukee  city  charter:  Contracts  of  city:  Va- 
lidity. 

1.  An  ordinance  of  the  city  of  Milwaukee  passed  in  the  year  1890, 
permitting  electric  companies  previously  prohibited  from  con- 
solidating by  ordinances  purporting  to  grant  franchises  to 
them,  to  consolidate  in  consideration  that  the  consolidated 
company  furnish  electricity  for  certain  purposes  to  the  city 
free  of  charge,  is  void,  the  permit  to  consolidate  being  no 
consideration  for  the  agreement  to  furnish  free  current,  in 
view  of  the  invalidity  of  the  prior  ordinances  attempting  to 
prevent  the  consolidation  of  the  companies,  such  regulations 
being  beyond  the  city's  police  power  and  the  city  having  no 
power  to  stipulate  for  free  service. 

2.  Sec.  \797m — 89,  Stats.,  has  been  construed  to  amend  franchises 

of  existing  utilities  and  to  supersede  them  when  the  utility 
secures  an  indeterminate  permit  under  sec.  1797/ — 3;  and  a 
contract  by  an  electric  company  to  furnish  free  electricity  to 
the  city  is  likewise  superseded  when  the  company  began  to 
operate  under  an  indeterminate  permit.  Oshkosh  v.  Eastern 
Wis.  E.  Co.  172  Wis.  85,  distinguished. 

3.  Such  contract  was  not  validated  by  sec.  1797m — 87,  empower- 

ing cities  to  prescribe  conditions  upon  which  a  public  utility 
may  be  permitted  to  occupy  the  streets  not  inconsistent  with 
the  provisions  of  the  public  utility  act — a  contract  to  give  the 
city  free  electricity  being  inconsistent  with  such  act. 

4.  The  electric  company's  contract  to  furnish  the  city  electricity 

free  of  charge,  invalid  because  not  made  by  the  city  in  its 

proprietary  capacity  and  because  not  supported  by  a  consid- 

^      eration,  was  not  validated  by  the  enactment  of  the  public 
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utility  act  (sec.  1797 m — 91,  Stats.),  providing  that  the  charg- 
ing of  rates  provided  for  in  an  existing  cotitract  executed 
prior  to  April  1,  1907,  shall  not  constitute  a  discrimination. 
Superior  i\  Doughs  Co,  Tel,  Co,  141  Wis.  363,  distinguished. 

5.  The  acceptance  by  the  electric  company  of  an  ordinance  requir- 

ing it  to  furnish  electricity  to  the  city  free  of  charge  did  not 
preclude  the  company,  while  operating  under  an  indeterminate 
permit,  from  claiming  that  the  ordinance  was  ultra  vires, 
since,  having  become  subject  to  the  restrictions  of  the  inde- 
terminate permit,  the  company  became  entitled  to  its  benefits. 

6.  Sec.  3,  art.  XI,  Const.,  requiring  a  municipal  corporation  in- 

curring any  indebtedness  to  provide  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay  interest  as  it  falls  due  and 
to  pay  the  principal  within  twenty  years,  is  inapplicable  to  a 
city's  contract  with  an  electric  company  requiring  the  com- 
pany to  operate  and  maintain  a  park  electric  lighting  system, 
terminable  after  two  years  by  the  city's  acquisition  of  title  to 
the  plant,  upon  payment  to  the  company  of  the  difference  be- 
tween the  special  investment  in  the  park  lighting  system  and 
the  accumulated  depreciation  reserve  provided  for  at  the  date 
of  termination,  in  the  absence  of  proof  that  the  depreciation 
reserve  exceeded  its  legitimate  limits  and  the  charge  therefor 
was  so  excessive  as  to  constitute  a  payment  upon  capital. 

7.  A  charge  for  depreciation  is  a  necessary  and  proper  element  of 

the  cost  of  each  year's  service  and  is  in  the  nature  of  an  ex- 
pense of  operation,  and  provision  should  be  made  therefor  out 
of  earnings. 

8.  Sec.  16,  ch.  V,  and  sec.  16,  ch.  Via,  of  the  Milwaukee  charter. 

requiring  the  city  to  submit  contracts  for  the  purchase  of 
''supplies  or  material"  to  competitive  bidding,  are  inapplicable 
to  a  contract  for  electricity  to  light  a  city  park  by  equipment 
to  be  installed  by  the  electric  company,  giving  the  city  the 
option,  on  expiration  of  a  specified  period,  to  terminate  the 
contract  and  purchase  the  plant. 

9.  Sec.  13,  ch.  V,  of  the  Milwaukee  charter,  requiring  contracts 

entered  into  by  the  commissioner  of  public  works  to  be  counter- 
signed by  the  comptroller  and  to  be  examined  and  approved 
by  the  city  attorney;  sec.  16,  ch.  Via,  giving  the  board  of 
park  commissioners  the  same  powers  and  authority  as  to  parks 
previously  possessed  by  the  common  council  and  the  board 
of  public  works ;  and  sec.  13.  ch.  Ill,  requiring  the  comptroller 
to  countersign  all  contracts  made  in  behalf  of  the  city,  did 
not  require  the  park  board's  contract  for  the  electricity  to 
light  a  city  park  to  be  countersigned  by  the  comptroller  and 
approved  by  the  city  attorney,  in  view  of  the  legislative  his- 
tory of  such  charter  provisions  and  of  the  nature  of  the  comp- 


8]  JANUARY  TERM,  1921.  331 

Milwaukee  E.  R.  &  L.  Co.  v.  Milwaukee,  173  Wis.  329. 

troller's  duties  under  sees.  12-17,  ch.  Ill,  and  sees.  13-15,  18, 
19,  ch.  V,  and  the  general  nature  of  the  duties  and  authority  of 
the  park  board,  under  sees.  16,  18,  18a,  20-22,  ch.  Via. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Chester  A.  Fowler,  Judge.     Affirmed. 

Two  causes  of  action  to  recover  for  electric  service 
furnished  to  the  city  of  Milu^atikee,  or  certain  of  its  boards 
and  departments,  at  rates  of  charge  alleged  to  have  been 
established  therefor  by  the  railroad  commission  of  Wiscon- 
sin. Plaintiff  company  had  judgment  on  both  causes  of 
action  in  the  trial  court,  and  defendant  city  brings  this 
appeal  from  the  whole  of  the  judgment.  The  appeal  is 
presented  on  the  pleadings  and  the  decision  of  the  trial 
court  without  a  bill  of  exceptions. 

First  cause  of  action. 

The  first  cause  of  action  is  to  recover  for  electrical 
energy  furnished  for  the  operation  of  four  of  the  city's 
drawbridges.  None  of  these  particular  bridges  was  occu- 
pied by  any  of  the  property  of  the  respondent  company, 
yet  it  has  been  paid  nothing  for  the  service.  This  came 
about  in  the  following  way: 

On  the  21st  of  November,  1885,  the  Mihvaukee  common 
council  passed  an  ordinance  purporting  to  grant  to  the 
Badger  Illuminating  Company  the  right  to  maintain  lines 
in  the  city's  streets  for  furnishing  electric  current,  and 
providing  that  the  said  company  should  not  pool  or  assign 
its  interests  nor  consolidate  with  any  other  electric  light 
company  which  might  thereafter  obtain  a  "franchise"  to  do 
business  in  the  city,  and  providing  that  upon  pooling  or  , 
consolidating  without  consent  of  the  council  the  ordinance 
should  be  void.  On  October  7,  1889,  a  similar  ordinance 
was  passed  for  the  Edison  Electric  Illuminating  Company 
prohibiting   consolidation    and   the    like    with    any    other 

« 

company  which  might  theretofore  of  thereafter  have  ob- 
tained a  "franchise:" 
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On  December  1,  1890,  the  council  passed  an  ordinance 
purporting  to  amend  the  two  prior  ordinances  so  as  not  to 
prohibit  the  consolidation  of  the  two  companies,  upon  condi- 
tion that  the  consolidated  company  furnish  the  power 
necessary  to  turn  certain  named  bridges,  including  the  four 
bridges  here  involved,  free  of  charge  to  the  city,  and  pro- 
viding that  if  the  consolidated  companies  should  fail  to 
furnish  such  power  it  should  be  considered  a  forfeiture  of 
all  their  "franchises." 

The  two  companies  were  consolidated,  and  respondent 
company  thereafter  became  the  owner  of  whatever  rights 
the  companies  had  by  reason  of  these  ordinances  and  has 
furnished  the  service  required. 

The  railroad  commission  established  a  schedule  of  rates 
for  electric  power  service  furnished  by  respondent  company 
in  Mihvaukce  which  was  effective  during  the  period  from 
December  1,  1912,  to  the  time  of  bringing  this  action,  and 
the  action  is  to  recover  at  these  rates  for  the  service  rendered 
during  this  period,  it  being  claimed  by  respondent  company 
that  the  agreement  to  furnish  the  service  free  of  charge 
was  void  in  its  inception,  and  that  in  any  case  it  was  relieved 
of  the  obligation  by  the  passage  of  the  "public  utility"  act 
and  the  "indeterminate  permit"  act  and  proceedings  had 
thereunder. 

The  trial  judge  found  the  facts  substantially  as  here 
summarized.  He  concluded  that  the  rate  fixed  by  the  rail- 
road commission  was  applicable  to  this  service  and  that  the 
respondent  was  entitled  to  recover. 

Second  cause  of  action. 

The  second  cause  of  action  is  to  recover  for  a  balance 
claimed  to  be  due  and  unpaid  upon  one  month's  charge  for 
electric  lighting  in  Lake  Park  in  the  city  of  Milwaukee. 

On  August  3,  1916,  respondent  company  entered  into  a 
written  contract  with  the  board  of  park  commissioners  of 
the  city  for  the  installation  and  operation  of  an  electric 
lighting  system  in  the  park.     The  contract  purported  to  he 
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executed  by  the  board  acting  for  the  city.     By  it  the  com- 
pany agreed  to  install  the  system,  furnish  the  current,  and 
otherwise  operate  and  maintain  the  system.     The  arrange- 
ment was  to  continue  for  an  indeterminate  period,  termi- 
nable after  two  years  upon  six  months*  notice  by  the  board. 
The  rates  of  charge  for  the  first  year  were  fixed  to  cover 
three  groups  of  costs,  group  **A"  covering  such  costs  as  were 
incurred  jointly  by  the  park  lighting  and  other  public  service, 
and  groups  "B''  and  "C"  covering  such  costs  as  were  in- 
curred by  the  special  facilities  for  the  park  lighting.     It 
was  provided  that  the  charges  should  be  subject  to  adjust- 
ment in  consequence  of  change  in  any  of  the  groups  of 
costs;  that  group  **A"  should  be  subject  to  review  under 
the  public  utility  act,  and  that  groups  "B"  and  "C*  should 
be  revised  annually  according  to  the   investment   in   the 
special   equipment    installed    and    the   cost   experience    in 
operating  it,  respectively.     Among  the  costs  in  group  "B'* 
was  a  charge  of  four  per  cent  per  year  upon  the  special 
investment  for  park  lighting  to  "insure  replacement  (depre- 
ciation reserv^e),"  to  which  reserve  interest  was  to  be  cred- 
ited semi-annually  at  the  rate  of  four  per  cent,  upon  the 
accumulated  reserve  and  from  which  the  cost  of  special 
investment  retired  from  the  service  was  to  be  deducted  from 
time  to  time.     The  sum  of  the  "A"  costs  as  revised  from 
tirne  to  time  under  the  utility  act,  and  the  "B"  and  "C* 
costs  as  revised  annually,  was  to  constitute  the  price  payable 
in   equal  monthly  instalments  during  each  contract  year. 
It  was  further  provided  that  upon  the  termination  of  the 
agreement  at  the  election  of  the  park  board,  as  therein 
provided,  it  would  pay  to  the  company  the  difference  be- 
tween the  special  investment  in  park-lighting  equipment 
and  the  accumulated  depreciation  reserve  at  the  date  of 
termination,  and  that  the  title  to  the  special  equipment 
should  thereupon  be  acquired  by  the  board. 

The  agreement  was  entered  into   without  calling  for 
bids  and  was  executed  by  the  park  board  without  beinp 
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countersigned  by  the  comptroller  or  approved  by  the  city 
attorney  as  to  form  and  execution. 

A  lighting  system  was  constructed  and  during  October, 
1918,  was  operated  by  current  furnished  in  accordance 
with  this  agreement,  and  the  service  was  accepted  and  re- 
ceived by  appellant  city. 

On  September  14,  1918,  the  railroad  commission  entered 
an  order  increasing  the  rates  for  park  lighting  by  adding  a 
surcharge  to  the  group  "A"  of  costs  mentioned,  and  this 
cause  of  action  is  to  recover  the  difference  between  the 
amount  paid  and  the  full  charge  as  thus  increased  for  the 
month  of  October,  1918,  the  first  month  in  which  the  in- 
crease was  operative.  In  refusing  to  pay  this  amount  the 
city  contends  that  the  contract  of  August  3,  1916,  is  invalid. 

The  trial  court  concluded  that  the  rates  fixed  in  the  con- 
tract of  1916  as  modified  by  the  order  of  the  railroad  com- 
mission were  the  lawful  rate  of  charge  for  the  park-lightiiig 
service,  that  the  utility  act  forbade  furnishing  or  receiving 
the  service  at  any  other  rate,  and  that  regardless  of  the 
validity  of  the  contract,  a  matter  not  decided  by  him,  the 
respondent  was  entitled  to  recover  the  quantum  meruit  at 
the  rate  fixed  bv  the  commission ; 

For  the  appellant  there  was  a  brief  by  Clifton  Williams, 
city  attorney ,-and  Walter  J.  Mattison,  assistant  city  attorney, 
and  oral  argument  by  Mr.  Mattison. 

For  the  respondent  there  was  a  brief  by  V<in  Dyke,  Shaw, 
Muskdt  &  Van  Dyke  of  Milwaukee,  and  oral  argument  by 
James  D.  Sharv. 

Jones,  J.  In  these  two  causes  of  action  counsel  on  both 
side^  attack  agreements  between  the  city  and  the  electric 
company  as  invalid  and  unconstitutional.  In  the  first  cause 
of  action  counsellor  the  company  allege  that  certain  por- 
tions of  the  ordinances  involved  were  wholly  unauthorized; 
Counsel  for  the  city  argue  that  even  'if  this  V\refe  true  the 
company  \s  estopped  from  raising  the  question,    tn  the 
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second  cause  of  action  counsel  for  the  city  allege  that  the 
contract  was  wholly  void,  and  counsel  for  the  company 
reply  that  the  city  is  in  no  situation  to  make  such  a  claim. 
It  might  not  be  easy  to  reconcile  these  apparent  inconsisten- 
cies, but  neither  lawyers  nor  statesmen  are  held  to  any  very 
rigid  rule  of  consistency ;  even  the  courts  have  been  known 
to  depart  from  it. 

Although  the  validity  of  portions  of  the  ordinances  set 
forth  in  the  statement  of  facts  was  ably  and  elaborately 
discussed  by  counsel  on  both  sides  it  was  not  passed  upon 
by  the  trial  judge,  and  on  account  of  the  view  we  take  of 
another  branch  of  the  case  it  does  not  seem  necessary  to 
indulge  in  as  full  discussion  of  the  ordinances  involved  as 
might  otherwise  be  necessary. 

Counsel  on  both  sides  are  agreed  that  the  ordinances  of 
1885,  1889,  and  1890  were  not  franchises  but  were  mere 
licenses,  and  that  there  was  then  no  statutory  authority  in 
cities  to  grant  franchises  to  electric  companies.  Ch.  192, 
Lawe  1893  (sec.  17806,  Stats.  1898),  did  give  authority  to 
such  companies,  "with  the  consent  of,  and  in  the  manner 
agreed  upon  with  the  authorities  of  any  city  or  village,"  to 
use  the  streets ;  and  the  provisions  of  the  statute  were  made 
to  apply  to  any  corporation  theretofore  organized  and  then 
operating  its  plant  by  consent  of  the  municipality. 

In  the  case  of  La  Crosse  v.  La  Crosse  G,  &  E,  Co.  145 
Wis.  408,  130  N.  W.  530,  this  statute  was  construed.  Sub- 
ject to  the  statute  an  ordinance  called  a  franchise  was  given 
to  an  electric  company  requiring  it  to  pay  into  the  treasury 
of  the  city  two  per  cent,  of  its  gross  earnings  in  addition  to 
such  other  taxes  as  were  provided  by  law.  It  was  held 
that  the  language  of  the  statute  contemplated  no  more  than 
police  regulations  and  that  the  requirement  objected  to  was 
void.  In  State  ex  rtsl.  Wis,  Tel,  Co,  v,  Sheboygan,  111 
Wis.  23,  86  N.  W.  657,  the  city  claimed  the  right,  in  grant- 
ing a  so-called  franchise,  to  impose  various  conditions,  such 
as  that  the  city  might  fix  rates  of  charges,  that  the  company 
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must  consent  to  sell  its  privileges  at  an  appraised  value,  con- 
sent to  the  free  use  by  the  city  of  a  part  or  all  of  its  poles, 
and  consent  to  other  uses  of  the  property  by  the  city.  This 
court  held  that  the  company  derived  its  powers  directly  from 
the  state,  that  no  power  was  given  to  the  city  to  fix  rates, 
nor  to  exact  the  right  to  buy  the  exchange,  nor  to  use  the 
poles  of  the  company,  nor  to  control  competition.  Although 
the  decision  recognized  the  right  of  reasonable  regulation  by 
the  city,  it  was  held  that  these  conditions  attempted  to  be 
imposed  were  not  within  the  purview  of  police  regulations. 
In  the  case  of  Kenosha  v,  Kenosha  Home  Tel.  Co.  149  Wis. 
338,  135  N.  W.  848,  it  was  held  that  an  ordinance  purport- 
ing" to  grant  to  the  telephone  company  the  right  to  operate 
a  general  telephone  system  in  the  city  was  void;  that  the 
only  franchise  needed  by  the  company  was  the  franchise 
conferred  by  the  statute ;  that  the  provision  in  the  ordinance 
that  the  company  shovdd  furnish  to  the  city  free  telephone 
service  was  not  a  contract ;  and  that  the  city  could  not  barter 
the  exercise  of  its  police  power  for  free  telephones.  See, 
also,  Wis.  Tel.  Co.  v.  Milwaukee,  126  Wis.  1,  104  N.  W. 
1009;  State  ex  rcL  S  my  the  v.  Milwaukee  Ind.  Tel.  Co.  133 
Wis.  588,  114  N.W.  108,315. 

It*  follows  from  the  cases  above  cited  that  the  city  of 
Mihvaukee  had  no  power  to  grant  a  franchise  to  the  com- 
pany when  any  of  the  ordinances  involved  were  enacted ; 
that  the  provisions  in  the  ordinances  of  1885  and  1889 
attempting  to  prevent  the  consolidation  of  the  companies 
were  beyond  the  police  powers  of  the  municipality  and  in- 
valid; that  the  amendment  of  these  ordinances  by  that  of 
1890  furnished  no  consideration  for  an  agreement  to  fur- 
nish free  current ;  and  that  the  city  had  no  power  to  stipulate 
for  free  service  in  its  amended  ordinance  of  consent. 

It  is  claimed  by  counsel  for  the  company  that  even  if 
there  had  been  a  valid  agreement  to  furnish  free  current  it 
would  be  superseded  by  the  public  utility  act.  The  company 
has  been  operating  under  an  indeterminate  permit  since 
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July,  1911.  Sec  1797m — 89,  Stats.,  has  been  repeatedly 
construed  by  this  court  to  amend  the  franchises  of  existing 
utilities  and  to  supersede  them  under  circumstances  analo- 
gous to  those  of  the  instant  case.  Manitowoc  v.  Manitowoc 
&  iV.  r.  Co,  145  Wis.  13,  129  N.  VV.  925;  La  Crosse  v.  La 
Crosse  G,  &  £.  Co.  145  Wis.  408,  130  N.  W.  530;  Calumet 
S,  Co.  V.  Chilton,  148  Wis.  334,  1-35  N.  W.  131;  Kilbourn 
City  V.  Soutliern  Wis.  P.  Co.  149  Wis.  168,  135  N.  W.  499; 
Kenosha  v.  Kenosha  Honte  Tel.  Co.  149  Wis.  338,  135  N. 
W.  848. 

Counsel  for  the  city  greatly  rely  on  a  recent  case  to  main- 
tain their  claim  that  the  agreement  to  furnish  free  current 
has  not  been  superseded  by  the  public  utility  statute.    Osh- 
kosh  V.  Eastern  Wis.  E.  Co.  172  Wis.  85,  178  N.  W.  308. 
In  that  case  the  city  of  Oshkosh  granted  to  a  street  railway 
company  a  franchise  to  extend  its  interurban  electric  rail- 
road from  the  city  of  Fond  du  Lac  into  the  city  of  Oshkosh. 
There  was  a  provision  in  the  ordinance  by  which  the  com- 
pany was  to  pay  the  city  $35,000  in  annual  payments  of 
$1,000  each.      The  ordinance  was  duly  accepted.      The 
complaint  alleged  that  the  consideration  for  the  payments 
was  partial  compensation  for  the  wear  and  tear  of  bridges 
and  streets  resulting  from  the  operation  of  the  interurban 
cars.     After  surrendering  its  franchise  the  company  claimed 
that  this  agreement  had  been  superseded  and  that  it  was  no 
longer  bound  to  make  the  payments.    When  the  franchise 
was  granted  and  accepted,  the  statute,  sec.  1863,  provided 
that  the  consent  of  the  common  council  should  be  given  by 
ordinance  and  upon  such  terms  and  subject  to  such  rules  and 
regulations  and  the  payment  of  such  license  fees  as  the  com- 
mon council  might  from  time  to  time  prescribe.     The  dis- 
tinction between  the  Oshkosh  Case  and  the  present  case 
seems  to  us  very  plain.     In  the  former  case  there  was  a 
franchise  duly  authorized  by  statute,  and  it  was  held  that 
an  agreement  to  pay  the  compensation  stated  for  the  use  and 
w^ear  and  tear  of  the  streets  and  bridges  was  not  superseded 
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by  the  indeterminate  permit  under  sec.  1797^ — 3,  Stats.  The 
decision  expressly  recognized  the  binding  effect  of, the  La 
Crosse  Ca^^  above  cited,  and  ppinted  out  the  difference  be- 
tween the  statute  under  which  the  La  Crosse  company  was 
organized  and  the  street  railway  statute.  The  opinion  in 
the  Oshkosh  Case  is  based  on  former  decisions  of  the  court, 
including  Manitowoc  v.  Manitozvoc  &  N.  T.  Co.  145  Wis. 
13,  129  N.  W.  925.  In  the  latter  case  the  opinion  by  Mr. 
Justice  Barnes,  while  discussing  a  statute  authorizing  the 
railroad  commission  to  fix  rates,  held  that  when  the  com- 
mission acted  to  fix  rates,  if  the  rates  should  be  changed  by 
their  order  a  former  coptract  would  be  superseded. 

It  is  our  conclusion  that  the  Oshkosh  Case  does  not  sup- 
port the  contention  of  appellant's  counsel  and  that  it  does  not 
modify  the  rule  settled  by  such  cases  as  the  La  Crosse  Case; 
Calumet  S.  Co.  v,  Chilton,  148  Wis.  334,  135  N,  W.  131 ; 
and  Kenosha  v.  Kenosha  Home  Tel,  Co,  149  Wis.  338,  135 
N.  W.  848. 

Sec.  1797wt — 87,  Stats.,  provides  that  cities  shall  have 
power  to  determine  by  contract,  ordinance,  or  otherwise  all 
terms  and  conditions,  not  inconsistent  with  sees.  1797m — 1 
to  1797m: — 109,  inclusive,  upon  which  such  public  utility 
may  be  permitted  to  occupy  the  streets.  The  section  also 
provides  for  hearings  by  the  commission  as  to  the  validity  of 
such  contracts  or  ordinances.  Counsel  for  the  city  urge 
that  imder  these  provisions  the  common  council  could  even 
now  insert  clauses  in  a  franchise  providing  for  free  service, 
and  that  the  company's  mode  of  relief  was  to  appeal  to  the 
railroad  commission.  We  have  already  held  that  the  con- 
tract contained  in  the  ordinance  of  1890  was  invalid.  It 
was  not  made  valid  by  the  section  referred  to.  Moreover, 
it  seems  clear  to  us  that  a  contract  giving  free  service  to  a 
city  is  inconsistent  with  the  provisions  of  the  public  utility 
act  and  therefore  not  protected  by  the  section  in  question. 
The  reasons  for  this  have  been  so  fully  stated  in  Kilbourn 
Citv  V,  Southern  Wis,  P.  Co,  149  Wis.  168,  180,  135  N.  W. 
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499,  the  La  Crosse  Case,  and  the  Calumet  Case  that  they 
need  not  be  repeated. 

Counsel  for  the  city  also  rely  on  sec.  \797m — 91,  which 
provides  as  follows : 

".  .  .  The  furnishing  by  any  public  utility,  of  any  product 
or  service  at  the  rates  and  upon  the  terms  and  conditions 
provided  for  in  any  existing  contract  executed  prior  to  April 
1,  1907,  shall  not  constitute  a  discrimination  within  the 
meaning  specified." 

They  claim  that  this  section  saves  contracts  executed  prior 
to  the  passage  of  the  utility  act  April  1,  1907,  and  cite 
Superior  v.  Douglas  Co.  Tel.  Co.  141  Wis.  363,  122  N.  W. 
1023.  The  same  question  was  raised  in  the  Kenosha  Case, 
above  cited,  in  which  the  following  language  was  used  by 
Mr.  Justice  Vinje: 

"That  was  a  case  where  the  city  of  Superior  in  its  pro- 
prietary character  entered  into  a  contract  for  free  telephones 
with  an  existing  telephone  company  operating  under  a 
charter  from  the  state.  No  attempt  was  made  by  the  city 
to  confer  any  franchise,  or  right  to  operate  any  telephone 
system,  upon  the  teleplione  company.  The  city  and  the  tele- 
phone company,  prior  to  the  passage  of  ch.  499,  Laws  1907, 
entered  into  a  contract— not  a  part  of  any  franchise  granted 
or  attempted  to  be  granted — rwhereby  the  telephone. company, 
for. a  valuable  consideration,' agreed  to  maintain  a  certain 
•number  of  free  telephones  in  the  city  of  Superior.  The  ^ity 
had  paid  the  consideration  by  permitting  alterations  to  be" 
made  in  its  city  hall  and  buildings  as  requested  by  the  tele- 
phone company,  and  it  ^  was  held  that  the  passage  of  the 
public  utility  law  did  not  affect  the.  contract,  since  sec. 
1797m — ^91  thereof  expressly  provided  that  'the  furnishing 
by  any  public  utility,  of  any  product  or  service  at  the  rate? 
and  upon  the  terms  andconditions  provided  for  in  any  exist- 
ing contract  executed  prior  to  April:  1;  I907v  shall,  riot  con- 
stitute a. discrimination  within  the  rneaning:.specifi(?d:/  It  i$^ 
obvious  the  case  at  bar  does  not  come  within  the  principle 
applied  or  the  section  referred  to  in  the  Superior  Case/' 

In  the  same  manner  the  present  case  is  distinguishable 
from  the  Douqlas  Cauntv  ^Gase,     The  ordinances  -relied-  on 
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in  the  instant  case  attempted  to  grant  franchises  and  to  barter 
the  exercise  of  the  police  power  for  free  current,  and  we 
hold  that  the  section  under  consideration  does  not  preserve 
such  agreements  as  are  relied  on  by  appellant.  They  were 
not  made  by  the  city  in  its  proprietary  capacity  and  were 
without  consideration. 

It  is  argued  by  appellant  that  since  the  company  accepted 
the  ordinances  relied  on  it  cannot  now  be  heard  to  claim 
that  they  were  ultra  vires.  By  its  legislation  the  state  has 
imposed  new  burdens  upon  companies  of  this  character. 
When  they  became  subject  to  the  restrictions  of  the  inde- 
terminate permit  they  became  entitled  to  its  benefits.  Wis. 
r.,  L„  H,  &  P.  Co,  V,  Memasha,  157  Wis.  1,  145  N.  W.  231. 

•Second  cause  of  action. 

The  ground  upon  which  the  trial  judge  decided  the  second 
cause  of  action  is,  if  his  conclusions  were  correct,  sufficient 
for  the  decision  in  this  court.  His  conclusions  are  not 
attacked  by  the  appellant,  and  they  are  supported  by  reason 
and  authority.  Appellant's  counsel  have,  however,  devoted 
their  brief  entirely  to  the  claim  of  invalidity  of  the  contract 
in  its  inception,  and  respondent's  counsel  state  that  they 
desire  a  decision  upon  that  question  because  the  contract  is 
still  in  operation  and  its  validity  must  be  determined  at 
some  time.  For  these  reasons  it  seems  best  to  pass  upon  the  . 
validity  of  the  contract  at  this  time.  Although  the  judg- 
ment in  this  cause  of  action  was  for  only  $123.14.  the  ques- 
tions raised  are  numerous  and  are  as  perplexing  as  if  the 
amount  involved  were  a  million  dollars.  There  are  four 
objections  made  by  appellant. 

1.  That  the  contract  is  contrary  to  that  part  of  sec.  3, 
art.  XI,  of  the  constitution  which  requires  that  any  munici- 
pal  corporation  incurring  any  indebtedness  shall,  belore  or 
at  the  time  of  doing  so,  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest  on  such  debt  as  it 
falls  due,  and  also  to  pay  the  principal  within  twenty  years. 

Appellant  concedes  that  this  provision  docs  not  apply  to 
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expenditures  for  ordinary  running  expenses,  including 
electricity  for  park  lighting  and  the  cost  of  maintaining  the 
system,  and  debts  payable  within  a  year  out  of  incomes  and 
revenues ;  but  construes  the  contract  in  question  as  requiring 
the  city  to  pay  for  the  system  in  any  event,  if  terminated  in 
two  years  by  paying  the  investment  cost  at  that  time,  and  if 
never  terminated,  counsel  say,  it  obligates  the  city  to  pay  the 
total  investment  cost  within  about  twenty-two  years.  It  is 
urged  that  this  violates  the  constitution  in  that  no  tax  was 
levied  for  the  purpose  and  that  the  period  of  payment  of  the 
principal  is  not  limited  to  twenty  years. 

We  do  not  think  that  counsel  correctly  interpret  the  con- 
tract or  the  facts  in  their  claim  that  the  contract  requires  the 
city  to  pay  for  the  system  in  instalments  over  a  period  of 
years  or  otherwise.  An  examination  of  the  contract  shows 
that  there  is  no  express  provision  to  that  effect.  The  only 
foundation  for  appellant's  interpretation  seems  to  lie  in  the 
provision  for  a  depreciation  reserve  and  in  an  assumption 
that  the  rate  prescribed  for  its  computation  is  not  established 
simply  to  cover  depreciation  as  an  operating  expense;  on 
the  contrary,  that  it  is  so  excessive  as  to  amount  to  payments 
upon  the  .capital  cost,  upon  an  instalment  plan,  made  under 
the  evasive  title  of  a  depreciation  reserve.  We  see  no  other 
explanation  for  the  statement  of  counsel,  as  the  cost  of 
property  retired  from  service  is  to  be  deducted  from  the 
reserve,  and  while  the  reserve  may  prove  more  than  suffi- 
cient therefor  it  may,  on  the  other  hand,  prove  inadequate. 
It  may  prove  that  the  city  could  never  acquire  the  system 
thereby,  or  it  may  prove  to  be  of  such  amount  that  at  a 
certain  time  the  city  would  acquire  the  system  without 
further  payment  but  would  then  acquire  it  in  a  worn-out 
condition. 

Doubtless  a  contract  could  be  drawn  in  which  a  charge 
purporting  to  be  for  the  expense  of  depreciation  could  be 
made  so  excessive  as  to  amount  in  fact  to  a  contract  for  in- 
stalment payments  upon  a  capital  investment  with  the  intent 
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of  evading  constitutional  or  statutory  provisions.  But  there 
is  no  proof  in  the  record  that  the  depreciation  reserve  pro- 
vided for  in  the  contract  in  question  exceeds  its  legitimate 
limits.  It  does  not  appear  excessive  on  its  face.  In  the 
absence  of  proof  that  the  charge  is  excessive  for  the  true 
purposes  of  covering  the  expense  of  depreciation,  we  can- 
not assume  that  it  is  other  than  it  purports  to  be  or  that  it 
is  a  payment  upon  capital.  It  is  possible,  though  we  need 
not  now  decide  it,  that  if  the  reserve  provided  should  prove 
in  the  future  to  be  more  than  adequate  for  depreciation  the 
railroad  commission  could  modify  the  rate  to  conform  to 
the  needs. 

A  charge  for  depreciation  is  a  necessary  and  proper  ele- 
ment of  the  cost  of  each  vear's  service ;  it  is  in  the  nature 
of  an  expense  of  operation,  or  a  running  expense,  in  at  least 
as  true  a  sense  as  is  interest  on  the  investment,  and  provision 
should  be  made  therefor  out  of  current  earnings.  Miles  r. 
People's  Tel.  Co.  166  Wis.  94,  163  N.  W.  652;  Knoxinllc  v. 
Knoxinlle  W.  Co.  212  U.  S.  1, 13,  29  Sup.  Ct.  148.  See  Hm 
V.  Antigo  W.  Co.  3  Wis.  R.  R.  Comm.  Rep.  623,  641 ;  State 
Journal  P.  Co.  v.  Madison  G.  &  £.  Co.  4  Wis.'R.  R.  Comm. 
Rep.  501,  559;  /.«  re  Jefferson  M.  E.  L.  &W:  Plant,  5  Wis. 
R.  R.  Comm.  Rep.  555,  560;  In  re  Fennimore  M.  iV,  &  L. 
Plant,  12  Wis.  R.  R.  Ctunm.  Rep.  194,  200.  This  feature  of 
the.  contract,  therefore,  really  falls  within  the  concession  of 
appellant's  counsel  as  to  expenditures  to  which  the  provision 
of  the  constitution  does  not  apply:  and  the  soundness  of  the 
concession  is  abundantly  supported  by  authority.  Stcdman 
7J,  Berlin,  9T  Wis.  505,  73  N.  W.  57;  Herman  v:  Oconto, 
1 10  Wis.  660,  672,  86  N.  W:  6Sl\  Vaughn  v.  Montreal,  12^ 
Wis.  302,  l62N.  W.  561 ;  Connor  v.  Marshfield,  USWh. 
280,  293,  107  N.  W.  639.  '     \ 

The  case  of  Earles  v.  Wells,  94  Wis.  285.  68  N.  W.  964,  is 

.  ..  ■    ■  ■   \       •       ... 

clearly  different,  as  there  the  city  obligated  itself  to  pay  the 
principal  and'tntcrcst  of  theborids  lissued  to  cover  the  cost  of 
the  water  plant  in  the' form  of  so-called  "rentals,^*  arid  at 
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the  end  of  the  period  of  the  "lease"  the  plant  was  to  become 
the  property  of  the  city  forthwith. 

Appellant's  counsel  cite  the  fact  that  the  contract  obliges 
the  city  to  pay  the  difference  between  the  investment  cost 
and  the  accumulated  depreciation  reserve  upon  its  terminat- 
ing the  contract.  But  by  this  the  city  incurred  no  obligation. 
The  termination  of  the  contract  is  entirely  at  the  option  of 
the  city.  The  respondent  has  no  power  to  terminate  it  and 
thus  obligate  the  city  to  pay  anything.  No  indebtedness 
can  be  incurred  under  this  feature  of  the  contract  unless 
and  until  the  city  exercises  its  option  to  terminate  it.  Sted- 
man  v,  Berlin,  97  Wis.  505,  73  N.  W.  57.  The  franchise 
in  Connor  v.  Marshfield,  128  Wis.  280,  107  N.  W.  639,  con- 
tained  a  similar  provision  which  was  apparently  considered 
unobjectionable.  See,  also,  Burnham  v.  Milwaukee,  98 
Wis.  128,  73  N.  W.  1018. 

Having  adopted  this  construction  of  the  contract  it  be- 
comes unnecessarv  to  more  than  allude  to  the  various  other 
arguments  urged  by  respondent  on  this  feature  of  the  case, 
namely:  that  there  may  be  included  in  the  charges  for  serv- 
ice which  may  be  contracted  for  in  advance  a  charge  for 
the  amortization  over  a  period  of  years  of  the  investment 
involved ;  that  the  city  is  not  in  a  position  to  take  advantage 
of  a  violation  such  as  is  alleged,  on  the  ground  that  the 
constitutional  provision  is  not  for  the  city's  protection,  or 
that  it  related  to  an  independent  and  collateral  act  which 
the  city  should  have  performed,  but,  failing  therein,  may 
be  required  to  perform  later;  and  that  the  contract  creates 
no  indebtedness  within  the  meaning  of  the  constitution,  be- 
cause the  amount  to  be  paid  is  not  presently  fixed,  referring 
to  Janes  V.  Racine,  155  Wis.  1,  143  N.  W.  707. 

2.  The  second  objection  made  by  appellant  to  the  contract 
is  that  it  violates  sec.  22  of  ch.  Via  of  the  Milwaukee  charter 
(1914),  which  prohibits  the  park  commissioners  from  ex- 
pending or  contracting  a  liability  for  any  sum  in  excess  of 
the  amount  levied  in  any  year  for  the  park  fund  on  account 
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of  such  fund.  There  is  no  proof  that  the  amounts  involved 
in  the  contract  may  exceed  the  Hmits  thus  prescribed  by  the 
charter.  There  is  no  need  of  examining  this  objection 
further. 

3.  The  third  objection  of  appellant  to  the  contract  is  that 
it  calls  for  an  expenditure  of  more  than  $200  and  that  no 
competitive  bids  were  asked.  There  are  three  features  of 
the  contract  charge,  distinguishable  in  character,  to  which 
this  claim  may  be  applied:  first,  the  charges  for  the  mere 
furnishing  of  electric  current  to  the  system;  second,  the 
charges  to  reimburse  respondent  for  the  cost  of  building 
and  operating  the  special  system  itself ;  third,  the  payment  to 
be  made  by  appellant  upon  the  termination  of  the  contract, 
upon  which  title  to  the  special  system  vests  in  the  city.  It 
does  not  clearly  appear  from  appellant's  brief  which  ones 
or  whether  all  of  these  classes  of  expenditures  require  a 
contract  let  upon  bids. 

The  provision  of  the  charter  relied  on  as  requiring  bidding 
follows: 

"All  work  and  the  purchase  of  supplies  or  material, 
chargeable  to  any  ward  fund,  or  to  any  city  fund,  including 
incidental  printing,  when  the  cost  thereof  shall  exceed  the 
sum  of  $200,  except  street  cleaning,  shall  be  let  by  contract, 
to  the  lowest  bidder  .  .  . ;  and  no  indebtedness  shall  be 
incurred  in  excess  of  the  amount  herein  limited  without  a 
formal  contract,  let  to  the  lowest  bidder,  and  all  work  done 
or  supplies  and  material  purchased,  exceeding  in  cost  $200, 
shall  be  done  and  purchased,  when  practicable,  by  said  com- 
missioner, by  contract,  which  shall  be  let  after  due  notice, 
inviting  proposals,  in  the  manner  provided  for  the  letting  of 
contracts  for  the  doing  of  public  work.  .  .  /'  Sec.  16,  ch.  V, 
Milwaukee  Charter  (1914),  under  the  caption  "Department 
of  Public  Works." 

It  is  asserted  that  this  governs  expenditures  of  the  board 
of  park  commissioners,  and  sec.  16,  ch.  Via,  Milwaukee 
Charter  (1914),  is  cited  to  this  effect. 

Assuming  that  the  park  board  is  bound  by  the  quoted 
section,  the  question  remains  whether  it  would  forbid  their 
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entering  into  the  contract  in  question  without  letting  it  upon 
bids.  In  so  far  as  the  expenditures  come  under  the  head 
of  electric  current  furnished,  appellant's  contention  is  an- 
swered by  Hurley  IV.  Co.  v.  Vaughn,  115  Wis.  470,  476, 
91  N.  W.  971,  and  Oconto  E.  Co.  v.  Peoples  L.  &  M.  Co. 
165  Wis.  467,  481.  161  N.  W.  789.  The  words  in  the  Mil- 
waukee  charter,  "and  the  purchase  of  supplies  or  material," 
do  not  seem  to  make  it  any  more  applicable  to  such  contracts 
than  do  the  provisions  under  which  these  cases  were  decided, 
namely,  in^  effect,  that  all  contracts  for  work  shall  be  let 
to  the  lowest  bidder. 

It  seems  clear  that  such  provisions  of  charters  are  in- 
tended to  apply  to  contracts  where  public  policy  requires  that 
competition  be  had  to  obtain  a  reasonable  charge  for  work 
performed  for,  or  materials  and  the  like  supplied  to,  munici- 
pal corporations.  With  the  passage  of  the  public  utility 
act  our  conclusion  that  bids  are  not  required  for  utility 
service  is  further  supported,  for  the  spirit  of  that  act  is  a 
recognition  that  competition  is  an  inadequate  regulator  of 
the  rates  of  public  utilities,  wherefore  public  control  is 
substituted  for  competition.  Tbe  rates  for  such  services 
and  the  rate  established  by  the  contract  in  question  are  filed 
with  the  railroad  commission  under  the  act  and  are  subject 
to  action  by  it.  To  such  expenditures  this  provision  of  the 
charter  has  no  application. 

Appellant  urges  that,  even  though  no  competition  were 
possible  for  the  furnishing  of  the  current  itself,  nevertheless 
many  firms  could  have  undertaken  to  install  the  equipment 
in  the  park,  and  that  charges  for  such  installation  therefore 
come  within  the  provision  of  the  charter.  In  so  far  as 
appellant's  argument  relates  to  the  charge  for  reimbursing 
respondent  for  the  cost  of  building  and  operating  the  special 
system,  which  we  have  here  classed  as  the  second  feature  of 
the  contract  charge,  the  principles  we  applied  to  the  first  fea- 
ture of  the  charge  seem  still  to  apply.  As  we  construe  the 
contract,  this  part  of  the  charge  is  to  cover  part  of  the  ex- 
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penses  of  furnishing  the  service,  namely,  lighting  the  park, 
and  the  installation  and  operation  of  the  special  fixtures  are 
incidental  thereto.  It  is  the  lighting  which  is  furnished  to 
the  city,  and  the  installation  is  a  necessary  facility  therefor. 
Though  the  park  board  might  have  chosen  to  install  the 
equipment  itself  and  buy  the  current  alone,  it  has  not  done 
so.  It  has  chosen  to  have  the  light  furnished  entirely  by  the 
company.  The  cost  of  the  plant  necessary  to  furnish  the 
service  thus  becomes  one  of  the  expenses  of  the  service  ren- 
dered. Such  service  is  not  unusual.  Probably  the  water 
company  furnished  the  hydrants  in  Hurley  IV,  Co.  z\ 
Vaughn,  115  Wis.  470,  91  N.  W.  971,  and  quite  certainly  the 
electric  company  furnished  the  poles,  wires,  and  lights  for 
street  lighting  in  Oconto  E.  Co.  v.  Peoples  L.  &  M.  Co.  165 
Wis.  467,  161  N.  W.  789,  and  in  neither  was  it  suggested 
that  it  altered  the  nature  of  the  service  or  removed  the  con- 
tracts involved  from  the  rule  therein  laid  down. 

By  making  the  payment  which  we  have  classed  as  the 
third  feature  of  the  contract  charge,  namely,  the  payment 
upon  termination  of  the  contract,  the  city  may  get  title  to  the 
special  equipment  and  therein  may  more  truly  be  considered 
as  getting  work  or  purchasing  supplies  or  material  within 
the  intent  of  the  charter  provision.  There  are  several 
answers,  however,  to  appellant's  objection  to  this  feature 
of  the  contract  charge.  In  the  first  place  the  purchase  is 
entirely  optional  with  the  city.  The  city  may  never  expend 
anything,  nor  acquire  anything,  under  this  provision  of  the 
contract.  It  does  not  now,  therefore,  and  may  never,  vio- 
late the  provision  of  the  charter.  Moreover,  the  purchase, 
if  ever  made,  may  or  may  not  involve  an  expenditure  of 
$200.  The  provision  for  payment  on  the  termination  of 
the  contract  may,  it  seems,  be  regarded  as  incidental  to  the 
service  rendered,  like  the  second  feature  of  the  charge,  and 
as  therefore  falling  within  the  cases  cited.  If  the  option  be 
accepted,  it  may  be  for  the  purpose  of  abandoning  the  entire 
arrart'gement,  not  to  acquire  the  installation.     It  may  be 
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acquired  merely  to  be  superseded  by  a  more  modem  method 
of  lighting.  The  arrangement  for  this  payment  no  doubt 
enables  the  city  to  get  a  lower  rate  for  service  than  would 
otherwise  be  possible,  and  therein  it  is  supplementary  and 
incidental  to  the  service  contract.  Moreover,  in  order  to 
get  the  ser\'ice  the  city  may  properly  contract  for  installing 
the  equipment.  Upon  the  termination  of  the  agreement  the 
installation  would  become  in  large  part  useless  unless  the 
city  acquired  it  No  calling  for  bids  at  that  time  could  help 
the  situation.  Any  arrangement  other  than  that  made 
might  result  in  great  economic  loss  which  a  call  for  bids 
could  not  remedy.  As  in  the  matter  of  furnishing  service, 
the  ultimate  purchase. of  the  equipment  is  taken  out  of  the 
intent  of  the  charter  provision  by  the  public  utility  act,  for 
sub.  2,  sec.  1797m — 79,  Stats.,  provides  that  a  city  may  pur- 
chase any  part  of  a  utility's  plant  by  agreement  with  the 
utility  approved  by  the  railroad  commission.  The  method 
by  which  the  purchase  may  be  made  under  the  agreement 
is  specified  in  that  act,  and  no  provision  is  made  for  competi- 
tive bids. 

It  may  be  that  in  this  cause  of  action  the  city  should  be 
estopped,  as  it  claims  the  company  is  in  the  first  cause  of 
action,  from  questioning  the  validity  of  the  contract.  But 
we  shall  not  discuss  that  here. 

4.  The  fourth  objection  made  by  appellant  to  the  validity 
of  the  contract  is  that  it  is  not  countersigned  by  the  city 
comptroller  nor  api)roved  by  the  city  attorney  as  to  form 
and  execution,  as  it  is  alleged  the  city  charter  requires.  The 
provision  of  the  charter  urged  in  appellant's  brief  as  so 
requiring  is  sec.  13,  ch.  V,  Milwaukee  Charter  (1914), 
which  provides: 

"All  contracts  entered  into,  and  all  public  notices  required 
by  law  to  be  given  by  the  commissioner  of  public  works  of 
the  city  of  Miki'aukee,  shall  be  countersigned  by  the  comp- 
troller of  the  said  city,  and  shall  have  no  force  unless  so 
countersigned.  All  contracts  entered  into  by  the  said  com- 
missioner, and  all  bonds  taken  by  him,  shall  be  entered  into 
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in  the  name  of,  and  shall  be  executed  to  the  city  of  MUwau- 
kee;  and  all  such  bonds  or  contracts,  when  executed,  shall 
be  examined  and  approved,  as  to  form  and  execution,  by  the 
city  attorney." 

It  will  be  noted  that  the  section,  in  terms,  applies  only  to 
contracts  entered  into  by  the  commissioner  of  public  works, 
and  it  is  in  the  chapter  dealing  w^ith  the  duties  of  that 
officer.  Ordinarily  its  operation  would  not  be  extended 
beyond  his  contracts.  Superior  v.  Norton,  63  Fed.  357, 
359.  It  is  urged,  however,  that  the  provision  applies  to 
the  park  board  by  reason  of  the  last  clause  of  sec.  16,  ch. 
Via,  of  the  charter,  which  reacis  as  follows: 

".  .  .  and  generally  in  regard  to 'said  parks  and  boule- 
vards, the  said  board  of  park  commissioners  shall  have  and 
possess  all  powers  and  authority  now  by  law  conferred  upcwi 
or  possessed  by  the  common  council  and  board  of  public 
works  of  the  city  of  Milzvaukee,  in  respect  to  the  public 
squares  and  places  in  said  city." 

Assuming  that  restrictions  and  methods  of  procedure 
imposed  upon  the  commissioner  of  public  works  are  imposed 
upon  the  park  board  along  w^ith  the  grant  of  the  equivalent 
of  his  powers,  nevertheless  appellant's  conclusion  does  not 
follow,  for  in  respect  to  lighting  the  park  board  seems  to 
get  its  powers  by  the  reference  to  the  powers  and  authority 
of  the  common  council  in  said  sec.  16,  not  by  the  reference 
to  those  of  the  commissioner  of  public  works.  The  council, 
not  the  commissioner,  has  been  given  the  power  over  lighting 
generally.  Sub.  35,  35a,  sec.  3,  ch.  IV,  Milwaukee  Charter 
(1914). 

An  objection  presenting  more  difficulty  is  that  raised  at 
the  oral  argument  on  sec.  13,  ch.  III.  Milwaukee  Charter 
(1914),  which  reads  as  follows: 

"He  [the  comptroller]  shall  examine  all  estimates  of  work 
to  be  done  by  the  board  of  public  works  of  the  city,  and 
countersign  all  contracts  entered  into  by  said  board  of  public 
works,  and  all  certificates  of  work  given  by  them ;  and  also 
all  contracts  made  in  behalf  of  the  city;  and  no  contract 
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entered  into,  or  certificate  issued  against  property  shall  be 
of  any  validity  unless  countersigned  by  the  comptroller,  ex- 
cept as  otherwise  expressly  provided  in  this  act." 

Superior  z\  Norton,  63  Fed.  357,  and  Lee  v.  Racine,  64 
Wis.  231,  25  N.  W.  33,  may  be  cited  as  lending  weight  to 
appellant's  contention.  The  section  comes  from  the  chapter 
dealing  in  general  with  the  powers  and  duties  of.  the  comp- 
troller, inter  alia,  and,  it  may  be  argued,  is  of  general  appli- 
cation and  therefore  a  limitation  upon  the  park  board  as 
upon  other  officers  of  the  city. '  The  provision  dates  from 
the  general  revision  of  the  charter  in  1874.  Sec.  13,  subch. 
Ill,  ch.  184,  Laws  1874.  The  statutes  creating  the  park 
board  and  establishing  the  general  system  under  which  it 
operates  date  from  1889  and  1891.  Ch.  488,  Laws  1889; 
ch.  179,  Laws  1891.  It  is  therefore  evident  that  the  legis- 
lature in  passing  sec.  13,  subch.  Ill,  did  not  specifically  have 
in  mind  contracts  entered  into  by  the  park  board.  That  sec- 
tion appears  by  its  terms  to  have  had  specific  reference  to 
contracts  entered  into  by  the  board  of  public  works,  and  in 
this  respect  differs  from  the  provision  in  Superior  v.  Norton, 
supra,  but  it  is  also  made  applicable  to  other  contracts. 

The  comptroller  appears  to  be  primarily  an  accounting 
officer  and  an  officer  to  aid  the  council  in  establishing  the 
tax  rate.  He  is  to  make  a  report  to  the  council  on  expenses 
and  a  detailed  estimate  of  revenue  necessary  to  be  raised 
(sec.  12,  ch.  Ill,  of  the  charter)  ;  he  is  to  examine  estimates 
of  work  to  be  done  by  the  board  of  public  works  (sec.  13) ; 
he  is  to  report  to  the  council  on  prospective  special  taxes  to 
be  levied  by  it  (sec.  14)  ;  he  is  to  report  monthly  to  the 
council  the  amount  of  work  done»  or  for  which  contracts 
have  been  entered  into,  chargeable  to  ward  funds,  general 
city  fund,  or  other  funds  (sec.  15)  ;  he  is  to  examine 
accounts  of  officers  receiving  moneys  (sec.  16)  ;  and  is  to 
audit  claims  to  be  allowed  by  the  council  (sec.  17).  The 
above  are  with  special  reference  to  powers  granted  to  him 
prior  to  the  time  of  the  establishment  of  the  park  board. 
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In  ch.  V  of  the  charter,  dealing  with  the  commissicmer 
(board)  of  public  works,  the  duties  of  the  comptroller  are 
further  defined.  He  is  to  countersign  the  commissioner's 
contracts  (sec.  13)  ;  the  commissioner  is  deprived  of  power 
by  contract  or  otherwise  to  exceed  in  doing  any  work  the 
sum  appropriated  by  the  council  for  that  work  in  such  year 
(sec.  14),. and  the  commissioner  is  to  deliver  to  the  comp- 
troller, with  each  contract  to  be  countersigned,  an  estimate 
of  the  amount  involved,  and  the  comptroller  is  to  keep  a 
record  of  the  estimates  applicable  to  each  fund  and  refuse  to 
countersign  any  contract  which  will  exceed  the  balance  in 
the  fund  to  which  it  is  chargeable  (sec.  15)  ;  and  the  comp- 
troller is  to  have  a  like  record  of,  and  check  on,  expenditures 
to  be  made  by  the  commissioner  without  formal  contract 
(sees.  18,  19). 

The  general  spirit  of  ch.  Via  of  the  charter,  however, 
governing  the  park  board  is  to  make  that  board,  in  the  im- 
provement, maintenance,  and  control  of  the  parks,  as  inde- 
pendent as  possible  of  all  other  officers  and  bodies.  The 
board  is  given  the  full  and  exclusive  power  to  govern,  man- 
age, control,  and  improve  the  parks,  to  appoint  its  employees 
and  fix  their  salaries,  and  generally  in  regard  to  the  parks 
to  have  all  the  powers  of  the  council  or  board  of  public  works 
in  respect  to  public  places  in  the  city  (sees.  16,  18,  18a); 
they  are  to  report  to  the  comptroller,  it  is  true,  the  names  of 
appointees  and  the  salary  allowed,  and  he  is  to  audit  claims 
against  the  board  and  they  are  to  report  to  him  claims  al- 
lowed by  them,  and  the  board  is  to  report  to  the  council  in 
each  year  on  its  transactions,  expenditures,  and  the  like 
(sees.  20,  22).  It  is  significant  that  the  board  is  given 
power  to  itself  determine,  within  statutory  limits,  the  tax  to 
be  levied  for  its  work,  which  is  merelv  certified  to  the  council 
and  comptroller  by  them,  and  which  must  thereupon  be  in- 
cluded by  the  council  in  the  general  tax  levy  for  the  year 
(sec.  21).  It  is  made  unlawful  for  the  board  to  contract 
a  liability  in  excess  of  the  amount  levied  in  any  one  year  for 
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the  park  fund  (sec.  22).  It  is  given  power  to  contract  for 
the  purchase  of  lands  and  to  lease  lands,  upon  order  of  the 
common  council,  without  any  mention  of  countersignature 
by  the  comptroller. 

It  will  readily  be  seen  that  the  park  board  of  the  city  of 
Milzvaukee  stands  on  a  very  different  footing  from  that  of 
Superior  as  set  out  in  Superior  v.  Norton,  63  Fed.  357. 
The  Superior  board  had  to  seek  its  funds  in  the  same  manner 
and  through  the  same  channels  as  other  city  officers,  such 
as  the  board  of  public  works,  while  the  Milwaukee  board 
stands  on  an  independent  and  superior  ground  in  this  respect. 

While  the  comptroller  has  certain  important  duties  in 
connection  with  the  Milwaukee  park  board  they  seem  prin- 
cipally to  do  with  the  auditing  of  claims  and  accounts.  Sec. 
13,  ch.  Ill,  on  the  other  hand,  appears  to  bear  principally 
upon  the  making  up  of  the  necessary  tax  levies.  The  park 
board,  however,  has  complete  power  to  determine  its  own  tax 
levy,  and  in  view  of  this  fact  and  the  other  features  of  the 
charter  reviewed  it  seems  that  sec.  13,  ch.  Ill,  was  not  in- 
tended by  the  legislature  to  apply  to  contracts  of  a  body  such 
as  the  park  board  which  was  later  created. 

By  the  Court. — Judgment  affirmed. 


Schaap,  Respondent,  vs.  Wolf  and  another.  Appellants. 

January  7j — February  8,  1^2 1. 

Statute  of  frauds:  Sale  of  standing  tiynber:  Modification  of  written 

contract  by  oral  agreement. 

1.  A  contract  for  the  sale  of  standing  timber  relates  to  an  interest 

in  land  and  comes  within  the  statute  of  frauds  (sec.  2302, 
Stats.). 

2.  Where  a  contract  for  the  sale  of  standing  timber  required  its 

removal  by  the  buyer  before  a  specified  date  unless  the  vendor 
continued  to  own  the  farm  during  the  following  winter,  in 
which  case  the  purchaser  could  remove  the  timber  at  such 
time,  a  parol  modification  of  the  contract,  providing  for  re- 
moval of  the  timber  during  the  following  winter  regardless 
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of  whether  the  vendor  continued  as  owner,  is  void  under  sec. 
2302,  Stats.,  since  a  contract  within  the  statute  of  frauds  can- 
not be  validly  changed  as  to  a  material  condition  by  an  oral 
agreement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kirwan,  Circuit  Judge.     Revised. 

Action  to  recover  damages  for  refusal  to  permit  plaintiff 
to  enter  certain  lands  and  cut  the  standing  timber  thereon. 
December  18,  1916,  the  defendant  Wolf  owned  the  land  and 
entered  into  a  written  unrecorded  contract  with  the  plaint- 
iff permitting  him  to  enter  and  cut  all  the  standing  timber 
thereon,  all  the  timber  to  be  removed  before  May  1,  1917. 
It  further  provided:  "If  Mr,  Wolf  still  owns  the  farm  next 
winter  Mr,  Schaap  may  have  the  privilege  of  removing 
timber  at  that  time."  On  Mav  29,  1917,  Wolf  conveved 
the  land  to  the  defendant  Heise,  and  on  August  29,  1917, 
he  conveyed  it  to  the  defendant  Lindozv. 

The  jury  found  (1)  that  on  April  2,  1917,  Wolf,  without 
consideration,  orally  agreed  to  allow  plaintiff  to  cut  and 
remove  during  the  winter  of  1917-1918  the  balance  of  the 
timber  then  uncut;  (2)  that  before  Wolf  conveyed  to  Heise 
he  informed  him  of  the  written  agreement  but  not  of  the 
oral  one;  (3)  that  they  did  not  mutually  agree  that  Heise 
should  permit  plaintiff  to  cut  and  remove  the  timber  in  the 
winter  of  1917-1918;  (4)  that  at  the  time  of  said  convey- 
ance it  was  not  orally  agreed  between  Heise  and  Wolf  that 
it  was  made  subject  to  the  condition  that  plaintiff  should 
have  the  right  to  cut  and  remove  the  timber  in  the  winter 
of  1917-1918;  (5)  that  Lindow,  at  and  before  the  time  he 
bought  from  Heise,  had  notice  that  Wolf  had  sold  plaintiff 
all  the  timber ;  had  notice  of  the  written  agreement  and  also 
of  the  oral  agreement  of  April  2,  1917;  (6)  that  plaintiff 
ceased  cutting  in  the  spring  of  1917,  relying  upon  the 
extension  of  time  granted  in  the  oral  agreement;  and 
(7)  damages  $225.  The  court  dismissed  the  action  as  to 
the  defendant  Heise  and  entered  judgment  against  the  de- 
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fendants  Wolf  and  Lindow  for  the  damages  found,  with 
interest  and  costs,  from  which  judgment  they  appealed. 

M.  C,  Mead  of  Plymouth,  for  the  appellant  Wolf. 

For  the  appellant  Lindozv  there  was  a  brief  by  Geo.  L, 
Mooney  of  Plymouth  and  Bozvler  &  Bowler  of  Sheboygan, 
and  oral  argument  by  Mr.  Mooney. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  /.  Rooney  of  Plymouth. 

ViNjE,  J.  The  defendant  Wolf  contends  that  since  the 
oral  agreement  of  April  2,  1917,  relates  to  an  interest  in 
land — standing  timber, — it  is  void  under  the  statute  of 
frauds.  Sec.  2302,  Stats.  The  defendant  Lindozv  makes 
the  same  defense,  and  further  claims  that  since  his  grantor, 
Heise,  was  a  bona  fide  purchaser  for  value  and  without 
notice  of  the  oral  extension  of  time  for  the  removal  of  the 
timber,  he  took  as  good  a  title  as  Heise  had  and  is  therefore 
not  liable,  citing  2  Tiffany,  Real  Prop.  1095;  Simon  v. 
Kaliske,  1  Sweeny  (N.  Y.)  304;  and  East  v.  Pugh,  71  Iowa, 
162,  32  N.  W.  309.  If  the  first  of  these  respective  claims 
is  sustained  it  disposes  of  the  case  in  favor  of  the  appellants 
and  alleged  errors  in  procedure  need  not  be  discussed. 

That  a  contract  for  the  sale  of  standing  timber  relates 
to  an  interest  in  land  and  comes  within  the  statute  of  frauds 
is  well  settled  in  this  state  {Daniels  v.  Bailey,  43  Wis.  566; 
Seymour  v.  Cushzvay,  100  Wis.  580,  590,  76  N.  W.  769,  and 
cases  cited;  Huntington  zf.  Burdeau,  149  Wis.  263,  268.  135 
N.  W.  845,  and  cases  cited),  and  is  not  contested  by  plaintiff. 
But  he  contends  that  though  the  contract  is  within  the  statute 
of  frauds  the  oral  agreement  of  April  2d  was  but  an  exten- 
sion of  time  of  performance,  and  under  the  rule  in  Hirsch 
R.  M.  Co.  V.  Milzvaukee  &  F.  R.  V.  R.  Co.  165  Wis.  220, 
161  N.  W.  741,  the  defendants  are  estopped  from  setting  up 
the  statute  as  a  defense.  In  that  case  the  oral  agreement 
related  solely  to  the  time  of  performance,  without  in  any 
other  respect  modifying  the  written  contract  of  sale  of 
Vol.  173^12 
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goods.  In  the  case  at  bar  the  written  contract  is  modified 
by  the  oral  agreement  by  striking  out  the  clause  therein 
stating,  "If  Mr.  Wolf  still  owns  the  farm  next  winter  Mr. 
Schaap  may  have  the  privilege  of  repioving  the  timber  at 
that  time."  It  is  conceded  that  Mr.  Wolf  did  not  own  the 
farm  next  winter,  but  it  is  claimed  that  nevertheless  plaint- 
iff had  a  right  to  remove  the  timber.  This  can  mean  only 
one  thing,  namely,  that  the  above  quoted  provision  of  the 
written  contract  was  by  the  oral  agreement  eliminated  and 
an  absolute  agreement  made  that,  no  matter  who  the  owner 
was,  plaintiff  should  have  the  right  to  remove  the  timber  in 
the  winter  of  1917-1918.  If  this  is  not  so,  then  the  oral 
agreement  added  nothing  to  the  written  contract,  for  under 
that  he  had  a  right  to  remove  the  timber  the  next  winter  if 
Wolf  owned  the  farm — no  additional  agreement  was  neces- 
sary to  give  him  that  right.  In  other  words,  it  is  claimed 
that  a  contract  within  the  statute  of  frauds  can  by  an  oral 
agreement  be  validly  changed  as  to  a  material  condition 
therein.  This  is  not  the  law.  Hanson  v,  Gunderson,  95 
Wis.  613,  70  N.  W.  827;  Saveland  v.  Western  Wis.  R,  Co. 
118  Wis.  267,  272,  95  N.  W.  130,  and  cases  cited.  If  that 
could  be  done  it  would  practically  nullify  the  statute  of 
frauds,  for  if  you  had  any  contract  in  writing  you  could 
make  an  entirely  different  one  by  parol,  using  the  written 
one  as  a  basis  of  the  change.  The  result  would  be  that  oral 
contracts  preceded  by  a  written  one  would  be  valid  though 
quite  different  therefrom,  while  wholly  oral  contracts  would 
be  void.  To  hold  that  an  original  party  to  a  written  con- 
tract is  held  estopped  to  insist  upon  the  time  of  performance 
thereof  when  he  himself  has  caused  the  delay,  as  in  the 

Hirsch  Case,  above  cited,  affects  no  condition  of  the  written 
contract  except  the  time  of  performance.  Here  one  of  the 
parties  sought  to  be  estopped  was  not  a  party  to  the  original 
contract,  but  we  do  not  rest  the  decision  upon  that  ground 
and  express  no  opinion  as  to  how  that  might  affect  the 
question  of  estoppel  in  a  proper  case. 
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It  follows  as  a  matter  of  course  that  if  the  oral  agree- 
ment is  not  binding  upon  Wolf,  who  made  it,  it  cannot  be 
binding  upon  Lindozv  even  if  he  had  notice  of  it.  It  will 
therefore  not  be  necessary  to  pass  upon  the  question  of  his 
taking  good  title  through  Heise,  his  grantor. 

By  the  Court. — ^Judgment  reversed  as  to  appellants,  and 
cause  remanded  with  directions  to  dismiss  the  complaint  as 
to  them  upon  the  merits. 


Town   of   Mineral    Point,   Respondent,    vs.    City   of 

Mineral  Point,  Appellant. 

January  14 — February  8,  1^21. 

Taxation:  Review  of  action  of  assessing  bodies:  Jurisdiction  of 
courts:  /Allocation  of  income  taxes  between  municipalities: 
Review:  Recovery  of  amount  allocated  to  municipality:  Pro- 
cedure. 

1.  Courts,  either  at  law  or  in  equity,  are  powerless  to  give  relief 

against  the  erroneous  judgment  of  assessing  bodies,  except 
as  they  may  be  specially  empowered  by  law  to  do  so. 

2.  Sec.  1087w — 17,  Stats.  1917,  does  not  contemplate  a  judicial 

review  of  the  action  of  the  state  tax  commission  in  allocating 
income  taxes  of  a  corporation  to  the  various  municipalities 
entitled  thereto  under  sec.  1087m — 22;  and  the  statutes  of 
this  state  confer  upon  the  courts  no  power  or  authority  to 
review  such  allocation. 

3.  Under  sub.  (6),  sec.  1087w — ^22,  Stats.  1917,  where  the  plaintiff 

town  applied  to  the  tax  commission  and  had  the  income  tax 
of  a  corporation  paid  the  defendant  city  allocated  to  it,  the 
town  securing  the  written  approval  of  the  commission  for  pay- 
ment to  it  by  the  city  of  $6,248.58,  and  the  claim  of  the  town 
was  filed  with  the  city  within  a  year,  stating  the  facts,  includ- 
ing the  fact  that  the  payment  had  been  approved  by  the  tax 
commission  as  required  by  the  statute,  the  town,  on  refusal 
of  the  city  to  pay,  had  a  good  cause  of  action  for  the  recovery 
of  the  amount,  less  the  amounts  paid  the  county  and  the  state ; 
the  word  "m?iy,"  in  the  clause  of  the  statute  "such  moneys 
may  be  paid  to  such  town,  city  or  village  as  is  by  law  entitled 
to  such  tax  upon  such  town,  city  or  village  making  a 
satisfactory  showing  to  the  common  council,  town  or  village 
board,  of  such  fact,  within  one  year  after  the  payment  of  the 
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income  tax/*  meaning  must,  and  the  words  '^satisfactory show- 
ing" not  being  used  in  the  sense  in  which  they  arc  ordinarily 
used  in  contracts.  The  town,  however,  has  no  right  to  a  re- 
allocation by  the  court  or  a  review  of  alleged  error  oi  the 
tax  commission  or  taxing  officers. 

« 

Appeal  from  an  order  of  the  county  court  of  Iowa 
county:  Aldro  Jenks,  Judge.     Affirmed, 

Demurrer.     Allocation  of  income  tax  to  taxing  districts. 

It  appears  from  the  amended  complaint  that  the  Mineral 
Point  Zinc  Company  operates  a  plant  situated  within  the 
limits  of  the  city  of  Mineral  Point  and  partly  within  the 
town  of  Mineral  Point,  In  1918  the  company  paid  to  the 
city  $48,065.71  as  a  tax  upon  its  income  for  1916  and  that  a 
part  of  the  income  was  derived  from  business  carried  on  and 
property  located  within  the  town  of  Mineral  Point,  There- 
after the  town  of  Mineral  Point  secured  the  written  approval 
of  the  tax  commission  ior  the  payment  of  $6,248.58  as  its 
portion  of  the  income  tax  upon  the  Mineral  Point  Zinc  Com- 
pany on  its  income  for  1916. 

The  town  then  filed  its  duly  verified  claim  within  one 
year  from  the  pa)mient  of  the  tax  to  the  city  of  Mineral 
Point  with  the  common  council  of  the  city  of  Mineral  Point, 
which  claim  was  for  $6,248.58  less  the  amount  paid  by  the 
city  to  the  state  and  county.  The  common  council  never 
passed  upon  this  claim  and  no  notice  of  action  or  non- 
action upon  said  claim  has  ever  been  served  upon  the  town 
of  Mineral  Point, 

It  further  appears  from  the  allegations  of  the  amended 
complaint  that  the  tax  commission,  in  giving  its  written 
approval  and  consent,  fixed  the  amount  at  $6,248.58  by 
reason  of  an  error  in  computation  due  to  the  fact  that  the 
return  for  the  year  1917  was  used  instead  of  the  return  for 
the  year  1916,  and  it  is  alleged  that  if  the  allocation  or 
apportionment  of  the  tax  had  been  made  by  the  tax  com- 
mission on  the  basis  of  the  facts  as  they  existed  in  the  year 
1916,  the  amount  due  the  plaintiff  town  would  be  greatly  in 
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excess  of  $6,248.58;  that  the  plaintiff  is  unable  to  state  the 
exact  amount  due  because  it  has  no  means  of  ascertaining 
the  facts  upon  which  the  apportionment  must  be  made ;  that 
if  it  is  necessary  "to  determine  the  actual  value  of  those 
parts  of  the  plant  located  respectively  in  the  town  oi' Mineral 
Point  and  in  the  city  of  Mineral  Point,  such  valuation  will 
involve  a  large  number  of  parcels  of  real  estate  and  a  large 
number  of  permanent  improvements,  the  value  of  which  it 
is  difficult  to  determine;"  that  the  value  of  that  part  of  the 
plant  located  in  the  city  of  Mineral  Point  is  difficult  to 
determine  owing  to  the  complexity  of  the  assessment  records 
for  1916  for  the  city  of  Mineral  Point,  which  records  cover 
many  pages  and  consist  of  hundreds  of  items,  including 
assessments  of  a  large  number  of  persons  and  of  a  large 
number  of  parcels  of  real  estate,  the  location  and  identity 
of  which  is  difficult  to  ascertain ;  that  the  Mineral  Point  Zinc 
Company  is  a  large  corporation  doing  a  gross  business  of 
$2,500,000  to  $3,000,000  a  year;  that  the  allocation  of  the 
income  among  the  three  plant  units  would  involve  an  inspec- 
tion of  long,  complicated  accounts  containing  thousands  of 
items;  that  it  would  be  difficult  to  determine  to  which  unit 
of  the  plant  many  of  the  items  should  be  attributed;  that 
all  of  the  aforesaid  units  are  furnished  power  by  a  single 
power  plant  of  great  value,  and  that  it  would  be  very  dif- 
ficult to  determine  what  part  of  the  value  of  the  power  plant 
should  be  properly  credited  to  the  respective  units  of  the 
plant  aforesaid.  The  prayer  was  for  an  accounting  to 
determine  the  amount  of  the  tax  justly  belonging  to  plaint- 
iff and  judgment  therefor. 

The  defendant  interposed  a  general  demurrer  to  the 
amended  complaint,  which  demurrer  was  overruled,  and 
from  the  order  overruling  the  demurrer  this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  Thomas  M.  Priest- 
ley of  Mineral  Point,  attorney,  and  Sanborn,  Blake  &  Aberg 
of  Madison,  of  counsel;  and  the  cause  was  argued  orally  by 
Mr.  John  B.  Sanborn  and  Mr,  Priestley, 
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For  the  respondent  there  was  a  brief  by  Fiedler,  Fiedler 
&  Jackson  of  Mineral  Point,  and  oral  argument  by  /?ay- 
mond  T.  Jackson  and  E,  C.  Fiedler, 

RosENBERRY,  J.  Attention  is  called  to  the  fact  that  we 
are  not  here  dealing  with  the  revaluation  or  reassessment 
of  property  for  taxing  purposes.  It  is  admitted  that  the 
taxpayer  has  discharged  its  obligation  to  the  state,  and  the 
controversy  is  solely  between  two  taxing  districts  as  to  the 
allocation  of  the  tax. 

The  right  of  the  plaintiff  to  recover  grows  out  of  the 
provisions  of  the  statutes  then  in  force,  as  follows: 

Sec.  1087;«— 22,  Stats.  1917.  "(6)  W^henever  any  city, 
town  or  village  shall  have  collected  an  income  tax  that  under 
the  income  tax  law  ought  not  to  have  been  collected  by  such 
city,  town  or  village,  but  by  the  provisions  of  the  income  tax 
law  should  have  been  collected  by  another  town,  city  or 
village,  such  moneys  may  be  paid  to  such  town,  city  or  village 
as  is  by  law  entitled  to  such  tax  upon  such  town,  city  or 
village  making  a  satisfactory  showing  to  the  common  coun- 
cil, town  or  village  board,  of  such  fact,  within  one  year  after 
the  payment  of  the  income  tax;  provided,  however,  that  no 
town  or  village  board  or  common  council  shalL  refund  any 
such  moneys  without  the-  written  approval  of  the  assessor 
of  incomes  who  made  the  assessment,  or  of  the  tax  commis- 
sion in  the  case  of  assessments  made  by  it,  specifying  the 
defect  in  the  assessment  of  [or]  tax  proceeding." 

This  section  was  amended  by  ch.  306,  I^ws  1919,  which 
amendment  is  not  material  excepting  as  it  may  aid  in  the 
construction  of  the  statute.  In  the  absence  of  the  statute, 
we  are  cited  to  no  authority  which  would  authorize  a  re- 
covery under  the  common  law  in  a  like  situation.  Cases 
involving  the  distribution  of  assets  where  one  municipal- 
ity has  been  created  out  of  another  are  not  helpful  for  the 
reason  that  they  depend  upon  the  terms  of  the  particular  en- 
abling act  involved.  While  it  is  claimed  by  the  plaintiff 
that  it  would  have  had  a  right  of  action  against  the  defend- 
ant in  the  nature  of  an  action  for  money  had  and  received 
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at  common  law,  no  authorities  are  cited  to  support  that 
proposition.  The  statute  providing  for  the  allocation  of  the 
tax  is  as  follows: 

"Section  1087m — 22.  The  place  at  which  the  income  tax 
herein  provided  for  shall  be  assessed,  levied  and  collected 
shall  be  determined  as  follows : 

"(1)  In  their  return  for  purposes  of  assessment  persons 
deriving  incomes  from  within  and  without  the  state,  or  from 
more  than  one  political  subdivision  of  the  state,  shall  make 
a  separate  accounting  of  the  income  derived  from  without 
the  state  and  from  each  political  subdivision  of  the  state  in 
such  form  and  manner  as  the  tax  commission  may  prescribe. 

"(2)  The  entire  taxable  income  of  every  person  deriving 
income  from  within  and  without  the  state  or  from  within 
different  political  subdivisions  of  the  state,  when  such  person 
resides  within  the  state,  shall  be  combined  and  aggregated 
for  the  purpose  of  determining  the  proper  exemptions  and 
proper  rate  of  taxation.  The  taxable  income  so  computed 
shall  be  assessed,  and  taxes  at  such  rate  shall  be  paid,  in  the 
several  towns,  cities  and  villages  in  proportion  to  the  respec- 
tive amounts  of  income  derived  from  each,  counting  that 
part  of  the  income  derived  from  without  the  state  when  tax- 
able as  having  been  derived  from  the  town,  city  or  village 
in  which  said  person  resides." 

It  is  provided  by  sec.  1087wt — 20: 

"1.  The  state  tax  commission  shall  complete  the  assess- 
ment of  income  for  each  corporation,  joint-stock  company, 
and  association  on  or  before  the  fifteenth  day  of  October  in 
each  year,  and  compute  the  tax  thereon,  and  shall  thereupon 
forthwith  certify  to  each  county  clerk  a  statement  of  the 
assessment  of  each  corporation,  joint-stock  company  and 
association  in  his  county  and  the  amount  of  tax  levied  against 
each." 

By  the  provisions  of  sec.  1087m — 10  it  is  provided: 

"The  assessment  of  corporations,  joint-stock  companies 
and  associations  shall  be  made  by  the  state  tax  commission, 
and  the  as.sessment  of  persons  other  than  corporations,  joint- 
stock  companies  and  associations  shall  be  by  the  county 
assessor  of  incomes." 


360        SUPREME  COURT  OF  WISCONSIN.     [Feb. 

Mineral  Point  v.  Mineral  Point,  173  Wis.  355. 

It  is  provided  by  sub.  3,  sec.  1087wi — 10,  that  every  cor- 
poration shall  furnish  to  the  tax  commission  a  true  and 
accurate  statement  at  such  time  and  in  such  manner  and 
form  and  setting  forth  such  facts  as  said  commission  shall 
deem  necessary  to  enforce  the  provisions  of  this  act.  There 
is  no  allegation  in  the  complaint  that  the  Zinc  Company 
did  not  make  a  proper  return  as  required  by  the  income  tax 
act. 

The  question  arises,  May  the  courts  review  the  action  of 
the  tax  commission  in  allocating  the  taxes  of  the  Zinc 
Company  to  the  various  municipalities  entitled  thereto  under 
the  provisions  of  sec.  1087m — 22,  such  allocation  being  a 
part  of  the  assessment  which  the  tax  commission  is  re- 
quired to  make  under  the  terms  of  the  law,  the  right  to 
such  review  not  being  given  by  the  statute?  There  seems  to 
be  no  provision  for  the  review  of  the  assessment  upon  the 
motion  of  a  taxing  municipality.  While  the  language  of  sec. 
1087m — 17  is  very  broad,  it  apparently  does  not  contemplate 
a  review  of  the  allocation  between  different  taxing  districts, 
but  confers  upon  the  board  of  review  the  power  to  increase 
or  lessen  the  amount  of  any  income  assessed  under  the  con- 
ditions there  specified.  We  shall  not  construe  the  statute 
in  this  proceeding,  as  it  does  not  appear  from  the  allegations 
of  the  complaint  that  any  effort  was  made  by  the  aggrieved 
town  to  have  the  assessment  made  by  the  tax  commis- 
sion passed  upon  by  the  board  of  review.  It  appears  from 
the  allegations  of  the  complaint  th^t  the  tax  commission 
proceeded  upon  its  own  initiative  to  correct  the  error  with 
reference  to  the  allocation  of  the  tax  assessed  upon  the 
income  of  1916.  No  effort  was  made  to  obtain  a  review  of 
the  proceedings  by  which  the  tax  commission  endeavored  to 
correct  the  mistake  it  had  made.  On  the  contrarv,  the 
aggrieved  town  filed  a  claim  for  the  amount  allocated  to 
it  by  the  tax  commission  and  brought  this  action  to  enforce 
payment  thereof,  claiming,  however,  that  a  much  greater 
amount  is  justly  due  to  it.    The  granting  of  the  relief  sought 
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by  the  plaintiff  would  involve  a  reassessment,  at  least  in 
part,  of  the  income  of  the  Zinc  Company,  in  order  that  the 
alleged  mistake  of  the  tax  commission  might  be  corrected. 
No  principle  of  law  is  better  established  than  that  courts, 
either  at  law^  or  in  equity,  are  powerless  to  give  relief  against 
the  erroneous  judgment  of  assessing  foodies  except  as  they 
may  be  specially  empowered  by  law  to  do  so.  Mills  v.  Glea- 
son,  11  Wis.  470;  IVis.  Cent.  R,  Co.  zk  Ashland  Co.  81  Wis. 
1,  50  N.  W.  937 ;  State  ex  rel.  Brozvn  Co.  v.  Myers,  52  Wis. 
628,  9  N.  W.  777 ;  State  ex  rel.  Ellis  v.  Thome,  1 12  Wis.  81, 
87  N.  W.  797;  2  Cooley,  Taxation  (3d  ed.)  p.  1382  and 
cases  cited.  When  the  taxing  authorities  act  within  their 
jurisdiction  and  exercise  their  judgment  in  the  manner  pre- 
scribed by  statute  their  determination  is  fitial  and  conclusive 
and  their  action  may  not  be  reviewed  except  in  a  manner 
prescribed  by  statute.  Mere  irregularities  or  errors  of  judg- 
ment afford  no  basis  for  invoking  the  exercise  of  judicial 
power.  The  remedies  provided  by  statute  are  presumed  to 
be  adequate.  Ogden  City  v.  Armstrong,  168  U.  S.  224,  18 
Sup.  Ct.  98.  The  statutes  of  this  state  confer  upon  the 
courts  no  power  or  authority  to  review,  in  the  particular 
circumstances  of  this  case,  the  action  of  the  tax  commission 
in  allocating  the  tax. 

The  plaintiff  therefore  must  recover,  if  at  all,  by  virtue 
of  the  provisions  of  sub.  (6),  sec.  1087m — 22.  This  brings 
us  to  the  construction  and  application  of  that  statute.  The 
statute  was  evidently  enacted  so  as  to  permit  the  tax  com- 
mission to  correct  mistakes  made  by  it  in  the  allocation  of 
income  taxes  between  municipalities  and  to  give  the  munici- 
pality which  should  by  the  provisions  of  the  income  tax  law 
have  received  the  tax  the  right  to  collect  it.  We  think, 
therefore,  the  word  "may"  in  the  clause  "such  moneys  may 
be  paid  to  such  town,"  etc.,  must  be  construed  to  mean 
"must,"  where  the  town  entitled  to  receive  the  tax  has  com- 
plied with  the  provisions  of  the  statute.  The  allegations  of 
the  complaint  show  that  the  plaintiff  applied  to  the  tax  com- 
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mission  and  had  the  income  of  the  Mineral  Point  Zinc  Com- 
pany allocated,  with  the  result  that  it  secured,  the  written  ap- 
proval of  the  tax  commission  for  the,  payment  of  $6,248.58 
by  the  defendant.  The  claim  was  filed  with  the  defendant 
within  one  year,  stating  the  facts,  including  the  fact  that 
the  payment  had  been  approved  by  the  tax  commission  as 
required  by  the  statute.  It  is  urged  here  that  under  the  rule 
in  Lieberman  v.  Weil,  141  Wis.  635,  124  N.  W.  262.  the 
court  cannot  say  that  the  defendant  city  should  have  been 
satisfied  with  the  showing  made.  We  do  not  think  the  word 
"satisfactory,"  as  used  in  sub.  (6),  was  used  in  the  sense 
in  which  it  is  ordinarily  used  in  contracts  relating  to  services 
or  goods.  We  think  that,  as  a  matter  of  law,  when  by  the 
showing  made  it  satisfactorily  appeared  that  the  amount 
claimed  is  due  and  owing,  that  the  claim  had  been  filed  within 
the  time  limited,  that  the  tax  commission  had  given  its  writ- 
ten approval  and  specified  the  defect  in  the  assessment,  in 
this  case  the  allocation  of  the  tax,  the  showing  must  be  said 
to  have  been  satisfactory  in  a  legal  sense.  The  allegations 
of  the  complaint  show  that  such  a  showing  was  made,  and 
the  defendant  thereby  became  obligated  to  pay  the  plaintiflF 
the  amount  properly  belonging  to  it  under  the  provisions  of 
the  income  tax  law.  The  complaint  states  a  good  cause  of 
action  for  the  recovery  of  the  sum  of  $6,248.58,  less  the 
amounts  paid  to  county  and  state.  It  does  not  state  a  cause 
of  action  entitling  the  plaintiff  to  have  the  court  make  a 
re-allocation  of  the  taxes  or  to  correct  the  alleged  error  of 
the  tax  commission  or  to  review  the  proceedings  of  the  tax- 
ing officers,  no  such  remedy  being  given  the  plaintiflF  by 

statute. 

By  the  Court. — The  order  appealed  from  is  affirmed, 
neither  party  to  recover  costs  in  this  court,  except  the  appel- 
'lant  shall  pay  the' clerk's  fees. 
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Estate  of  Goodyear. 

January  14 — February  8,  Jp2i. 

IViUs:  Testamentary  capacity:  Undue  influence:  Witnesses:  Credi- 
bility: Contradictory  statements, 

1.  An  order  admitting  a  will  to  probate  is  affirmed  notwithstand- 
ing one  of  the  subscribing  witnesses,  testifying  as  to  facts 
showing  a  proper  execution  of  the  will,  admitted  on  cross- 
examination  that  he  had  made  an  affidavit  before  trial  as  to  a 
different  set  of  facts,  where  he  testified  there  was  a  mis- 
understanding about  the  affidavit  so  presented  to  him  and 
again  reiterated  his  testimony,  as  the  court  evidently  believed 
the  witness  and  this  court  cannot  say  he  was  in  error  in  his 
conclusion. 

2.'  The  evidence  in  this  case,  while  conflicting,  is  held  to  support 
the  conclusion  of  the  court  that  there  was  testamentary 
capacity  and  that  the  will  was  not  the  result  of  undue  in- 
fluence. 

3.  A  hypothetical  question  propounded  by  the  contestants  of  a 
will  to  their  expert  having  been  answered  in  their  favor,  the 
refusal  of  their  motion  to  have  certain  testimony  included 
as  a  part  of  the  question  was  harmless. 

Appeal  from  an  order  of  the  county  court  of  Iowa 
county:  Aldro  Jenks,  Judge.    Affirmed. 

One  Henry  Goodyear  executed  his  last  will  on  August 
22,  1916.  It  provided  in  substance  for  a  bequest  of  $25 
each  to  his  two  sisters  and  his  half-brother,  and  the  rest  and 
residue  was  given  and  devised  to  a  Mrs.  Rachel  Grotiell 
of  Neiber,  Wyoming,  who  was  the  adopted  daughter  of  the 
testator's  sister,  Mrs.  Fraficcs  E.  Taylor.  The  testator  died 
January  26,  1920.  Besides  the  two  sisters  and  half-brother 
above  mentioned  he  left  him  surviving  a  nephew  and  a  niece. 
The  two  sisters,  the  nephew,  and  niece  objected  to  the  pro- 
bate of  the  will  and  are  the  appellants  here  from  the  order 
admitting  the  will  to  probate. 

- '  For  the  appellants  there  was  a  brief  by  Piedler,  Fiedler  & 
Jackson  of  Mineral  Point,  and  oral  argument  by  E.  C.  Fied- 
ler and  Ray  r)tond  T.  Jackson. 
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For  the  respondent  there  was  a  brief  by  James  E,  O'Neill 
of  Dodgeville  and  E.  J.  B.  Schiibrinyx^i  Madison,  and  oral 
argument  by  Mr.  A.  R.  Petersen  of  Madison  and  Mr.  Schu- 
bring. 

EscHWEiLER,  J.  The  order  admitting  the  will  to  pro- 
bate is  assailed  by  the  contestants  on  the  grounds  ( 1 )  that 
the  same  was  not  properly  executed;  (2)  that  the  testa- 
tor at  the  time  of  the  execution  was  incompetent  to  exe- 
cute it;  (3)  that  the  terms  of  such  will  were  the  result  of 
undue  influence.  Error  is  also  assigned  as  to  a  ruling  on 
evidence. 

The  two  witnesses  to  the  will,  on  the  hearing  in  the  county 
court,  testified  on  their  direct  examination  as  to  all  the  facts 
and  conditions  necessary  to  establish  the  instrument  pro- 
pounded to  be  the  last  will  of  testator.  No  question  is  raised 
here  as  to  the  testimony  of  one  of  such  contesting  witnesses, 
he  being  the  one  who  drafted  the  will.  The  other  witness 
was  confronted  on  cross-examination  with  an  affidavit  that 
he  had  made  a  short  time  before  the  trial  in  which  statements 
appeared  to  the  effect  that  he  did  not  see  the  testator  sign 
the  will  nor  did  he  see  the  other  attesting  witness  sign  it; 
that  they  probably  signed  it  before  he  came  in ;  that  he  signed 
the  paper  but  did  not  know  at  that  time  that  it  was  a  will ; 
and  that  about  a  year  after  such  signing  by  him  the  testator 
then  first  told  him  that  the  paper  he  had  so  witnessed  was  a 
will.  He  also  admitted  that  he  understood  the  affidavit  at 
the  time  when  he  signed  it.  On  the  trial  he  stated  that  there 
was  a  misunderstanding  about  the  affidavit  so  presented  to 
him  and  again  reiterated  his  testimony  as  to  facts  showing 
a  proper  execution  of  the  instrument. 

The  trial  court  evidently  believed  the  testimony  of  this 
witness  as  given  on  the  trial,  in  spite  of  the  apparent  contra- 
diction appearing  from  the  affidavit.  We  cannot  say  that 
there  was  any  error  in  the  court's  conclusion  in  this  regard. 

The  conclusion  of  the  trial  court  upon  the  record  before 
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him  that  there  was  due  and  regular  execution  of  the  will  is 
well  supported  by  the  fact§  and  amply  justified  as  to  the  law 
under  the  rulings  of  this  court.  Will  of  Griffith,  165  Wis. 
601,  163  N.  W.  138;  Will  of  Grant,  149  Wis.  330,  334,  135 
N.  W.  833 ;  M^ill  of  Arneson,  128  Wis.  112,  116,  107  N.  W. 
21;  Gillmor's  Will,  117  Wis.  302,  94  N.  W.  32;  Will  of 
O'Hagan,  73  Wis.  78,  81,  40  N.  W.  649,  and  other  cases 
there  cited. 

Testimony  was  introduced  on  behalf  of  the  contestants 
tending  to  prove  that  the  deceased  was  very  low  in  the  scale 
of  human  mentality  and  morality.  We  consider  that  no 
useful  purpose  would  be  served  by  any  detailed  reference  to 
such  testimony.  On  the  other  hand,  witnesses  who  had  lived 
near  deceased  and  known  him  for  many  years  gave  testi- 
mony of  such  a  nature  as  to  his  mental  condition  and  mode 
of  life  that  it  amply  supports  the  conclusion  of  the  trial 
court  to  the  effect  that  at  the  time  of  the  execution  of  the  in- 
strument in  question  the  testator  met  the  test  required  of 
one  who  is  in  law  deemed  competent  to  make  a  will.  Butler's 
Will,  110  Wis.  70,  78,  85  N.  W.  678;  Dooming' s  Will,  118 
Wis.  581,  589,  95  N.  W.  876;  Rood,  Wills,  §  111. 

^  In  this  record  there  is  no  evidence  produced  before  the 
court  which  would  have  justified  a  finding  that  the  will  in 
question  was  the  result  of  any  undue  influence  exerted  upon 
the  testator  inducing  him  to  make  the  provision  in  the  will 
giving  substantially  all  of  his  property  to  one  who  was  not 
related  to  him.  It  was  his  to  give  or  withhold  as  he  pleased. 
It  was  evidently  his  will  that  it  should  so  go. 

Complaint  is  made  that  certain  testimony  as  to  the  be- 
havior of  testator  on  several  occasions  was  excluded  by  the 
court  on  the  contestants'  motion  to  have  such  testimony  in- 
cluded as  parts  of  a  hjrpothctical  question  put  to  one  of  the 
medical  experts  called  by  them.  The  exclusion  of  such  mat- 
ters of  evidence,  however,  if  erroneous,  nevertheless  was  not 
prejudicial  or  reversible  error  in  this  case,  for  the  hypo- 
thetical question  was  answered  in  contestants'  favor. 
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The  findings  of  the  trial  court  were  correct  and  must  be 
upheld. 

By  the  Court — Order  affirmed. 

Jones,  J.,  took  no  part. 


Groeschner,  Administratrix,  Respondent,  vs.  John  Gund 

Brewing  Company,  Appellaait. 

January  i4'-^February  8,  1^21, 

Automobiles:  Collision  with  motorcycle :  Law  of  the  road:  Cutting 
corners:  Negligence:  Contributory  negligence:  Evidence: 
Verdict  of  coroner's  jury:  Instructions:  Change  of  venue: 
Time  of  application:  Disqualification  of  judge  because  of  ap- 
pearance of  son  as  attorney  in  case, 

1.  A  truck  driver  who  crossed  to  the  opposite  side  of  the  street 

on  approaching  a  street  intersection  in  order  to  ciit  the  corner 
in  turning  into  the  intersecting  street  was  guilty  of  a  palpable 
violation  of  the  law  of  the  road, 

2.  In  an  action  for.  the  death  of  a  motorcycle  driver  in  a  collision 

with  a  truck  being  driven  on  the  wrong  side  of  the  street,  the 

question  of  the  contributory  negligence  of  the  driver  of  the 

motorcycle  is  for  the  jtiry: 

-3.  The  right  to  a  change  of  venue  is  purely  statutory  and  can  be 

insisted  upon  only  where  the  conditions  prescribed  by  the 

statute  authorizing  the  change  exist;  and  the  refusal  of  an^ 

■  application  for  a  change  of  venue  because  of  the  prejudice 

of  the  trial  judge,  not  made  on  or  before  the  first  day  of  the 

.        term,  as  required  by  sec.  2625,  Stats.,  is  not  erroneous  even 

though  the  facts  upon  which  the  application  was  based  were 

not  known  uiitil  after  the  commencement  of  the  tcnrf. 

4p  The  fact.that  a^sou  of  the  presiding  judge  was  one  of  the  attor- 

jieys;  for.  the, plaintiff  in  an.  action  ipr  the  death  of  plaintiiTs 

'intestate  did  riot  disqualify  the  judge  under  sec.  2^23,  Stats., 

'  *  *     providing  for  a  change  or  the  place  of  trial  where  the  judg'e 

^v   :  Is^^felatfedtoa  .party  t<5  th€  kctiofl,  in"  theiabsencc  of  evidence 

that  the  son  was-  to  be  compensated  by  a  contingent  fee. 

.t Whether,  the  judge  \yould  be  disqualified  if  the.  son  were 
•  prosecuting  tfe  case  upon  a  contingent  fee,  not  decided.] 
"5:  Whether  the  ^verdict  of  a  coroner's  Jury  is^admissible  lor  any 
purpose  vitlvan^ -action  •  foi-  damage*— a  proposition  generally 
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negatived   by  the   authorities, — it   was   immaterial   and   in- 
admissible under  the  issues  in  this  case. 
6.  The  retusal  of  requested  instructions  which  were   fully  and 
fairly  covered  by  those  given  is  not  reversible  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  E.  C.  Higbee,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  who  was  a  member  of  the  police  force  of  the  city 
of  La  Crosse.  At  the  time  of  his  death  he  was  a  motorcycle 
officer.  North  Third  street  extends  in  a  northerly  and 
southerly  direction,  is  brick-paved,  forty-six  feet  wide  from 
curb  to  curb,  and  a  single  street-car  track  occupies  the  center 
of  the  street.  State  street  intersects  said  Third  street  at 
right  angles,  is  also  brick-paved,  and  is  forty-two  feet  in 
width  from  curb  to  curb.  This  intersection  is  one  of  the 
busiest  thoroughfares  in  the  city. 

On  the  18th  day  of  November,  1916,  between  the  hours 
of  11  and  12  o'clock  a.  m.,  deceased  was  proceeding  north 
on  the  right  side  of  Third  street  on  his  motorcycle.  About 
forty-two  feet  south  of  the  intersection  of  Third  and  State 
streets  he  turned  out  to  pass  an  ice  wagon,  proceeded  north- 
ward across  State  street  and  collided  with  defendant's  truck, 
in  close  proximity  to  the  northeast  comer  of  the  intersection, 
was  thrown  under  the  truck  and  dragged  some  forty  feet 
along  State  street  before  the  truck  was  stopped. 

The  case  was  tried  before  a  jury  and  a  special  verdict  re- 
turned finding  the  driver  of  the  defendant*s  truck  guilty  of 
negligence  constituting  the  proximate  cause  of  the  injury, 
and  acquitting  the  deceased  of  negligence.  Upon  this  ver- 
dict judgment  was  rendered  for  the  plaintiff.  From  the 
judgment  so  rendered  the  defendant  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  George  H.  Gordon, 
Laiv  &  Gordon  of  La  Crcsse,  and  oral  argument  by  George 
H.  Gordon, 

Otto  M.  Schlahach,  attorney,  and  Jesse  E.  Higbee,  of 
counsel,  both  of  l^  Crosse,  for  the  respondent. 
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Owen,  J .  It  is  first  argued  that  the  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of  law  and  that  a 
verdict  should  have  been  directed  in  favor  of  the  defendant 
The  deceased  was  proceeding  north  on  the  east  side  of  Third 
street  at  a  moderate  rate  of  speed.  The  defendant's  truck 
was  going  south  on  the  west  side  of  Third  street,  and  as  it 
approached  the  intersection  of  Third  and  State  streets  the 
driver  thereof  turned  to  the  left  for  the  evident  purpose  of 
cutting  the  corner  as  he  turned  east  on  State  street,  and  the 
collision  occurred  within  a  few  feet  of  the  northeast  comer 
of  the  intersection.  In  this  the  driver  of  the  truck  was  guilty 
of  a  palpable  violation  of  the  law  of  the  road.  His  negli- 
gence is  unquestioned. 

It  is  argued  on  the  part  of  appellant  that  the  deceased,  if 
he  had  looked,  could  have  seen  the  truck  in  front  of  him, 
and  that  his  failure  so  to  do  constituted  negligence  as  a 
matter  of  law.  At  the  same  time  it  is  said  that  the  inter- 
section of  Third  and  State  streets  is  one  of  the  busiest 
thoroughfares  in  the  city  of  La  Crosse.  If  this  is  true,  mani- 
festly the  driver  of  the  motorcycle  was  required  to  be  suffi- 
ciently alert  to  avoid  traffic  of  a  character  which  he  was  re- 
quired to  anticipate.  The  deceased  was  not  required  to 
anticipate  that  he  would  encounter  a  truck  on  the  wrong  side 
of  the  street.  At  any  rate,  we  are  clear  that  he  cannot  be 
held  guilty  of  negligence  as  a  matter  of  law.  It  has  been 
said  by  this  court  that  questions  of  negligence  arising  out 
of  automobile  accidents  are  peculiarly  for  the  jury,  and  that 
such  questions  will  not  be  decided  as  a  matter  of  law  except 
under  the  clearest  circumstances.  Shortle  v.  Sheill,  172  Wis. 
53,  176  N.  W.  304.  The  case  was  properly  submitted  to 
the  jury. 

It  is  urged  that  the  court  erred  in  not  granting  the  defend- 
ant's motion  for  a  change  of  venue.  This  case  was  insti- 
tuted by  Otto  M.  Schlabach,  Esq.,  as  attorney  for  plaintiff. 
It  was  not  reached  for  trial  until  about  the  fifteenth  day  of 
the  term.  The  defendant  then  discovered  that  Jesse  E, 
Higbee,  Esq.,  a  son  of  the  presiding  judge,  had  been  em- 
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ployed  to  assist  Mr,  Schlabach  in  the  trial  of  the  plaintiff's 
<:ase.  Upon  learning  this  the  defendant  filed  an  affidavit  of 
prejudice,  sworn  to  by  the  secretary  of  the  company,  in 
which  the  deponent  stated  that  his  ground  for  belief  that 
defendant  could  not  have  a  fair  trial  of  said  action  on  ac- 
count of  the  prejudice  of  the  presiding  judge,  was  based  up- 
on the  fact  that  Jesse  E.  Higbee,  who  had  been  retained  to 
assist  plaintiffs  counsel,  was  the  son  of  the  presiding  judge, 
and  that  the  information  that  he  was  to  assist  plaintiff's 
counsel  had  come  to  deponent  subsequent  to  the  ccwnmence- 
ment  of  the  term,  for  which  reason  he  was  not  able  to  make 
the  affidavit  on  or  before  the  first  day  of  the  term.  The  trial 
judge  denied  the  motion  on  the  ground  that  the  application 
was  not  made  on  or  before  the  first  day  of  the  term. 

The  right  to  a  change  of  venue  is  purely  statutory  and  can 
be  insisted  upon  only  where  the  conditions  prescribed  by 
statute  authorizing  the  change  exist.  Sec.  2625,  Stats.,  re- 
quires that  an  application  for  a  change  of  venue  because  of 
the  prejudice  of  the  trial  judge  must  be  made  on  or  before 
the  first  day  of  the  term  when  the  judge  named  in  the  affi- 
davit is  the  presiding  judge  in  the  judicial  circuit  in  which 
the  case  is  pending.  The  statute  makes  no  exception  in  in- 
stances where  information  giving  rise  to  the  belief  of  prej- 
udice on  the  part  of  the  presiding  judge  come  to  the  liti- 
gant after  the  beginning  of  the  term.  The  terms  of  the 
statute  are  plain  and  definite  and  afford  no  occasion  for 
judicial  construction. 

It  is  further  contended  that  the  judge  was  disqualified  un- 
der the  provisions  of  sec.  2623,  Stats.,  which  provides  that 
the  place  of  trial  shall  be  changed  when  the  judge  is  related 
to  either  party  to  the  action.  It  is  claimed  that  Jesse  E.  Hig- 
bee, Esq.,  had  such  an  interest  in  the  action  as  to  constitute 
him  a  party  thereto  within  the  meaning  of  that  section.  This 
argument  is  based  upon  testimony  given  by  plaintiff  to  the 
effect  that  her  husband  left  no  estate,  and  from  this  the  con- 
clusion is  assumed  that  Jesse  E.  Higbee,  Esq.,  must  of  ne- 
cessity have  an  interest  in  the  judgment.     Whether  an  at- 
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tomey  who  prosecutes  a  case  upon  a  contingent  fee  has  such 
an  interest  as  constitutes  him  a  party  to  the  litigation  within 
the  meaning  of  this  section  we  need  not  determine,  for  the 
reason  that  there  is  no  evidence  in  the  case  from  which  it 
can  be  concluded  that  Jesse  E.  Higbee  is  so  compensated  or 
has  such  an  interest  in  the  judgment.  This  question  was  not 
raised  in  the  court  below,  and  no  effort  was  made  to  show 
that  Jesse  E.  Higbee  was  to  be  compensated  for  his  services 
in  any  manner  giving  him  an  interest  in  the  judgment.  No 
error  resulted  from  the  refusal  of  the  trial  judge  to  change 
the  place  of  trial. 

The  refusal  of  the  court  to  receive  in  evidence  the  verdict 
of  the  coroner's  jury,  summoned  to  take  an  inquest  on  the 
view  of  intestate's  dead  body,  is  assigned  as  error.  Whether 
the  verdict  of  a  coroner's  jury  is  admissible  for  any  pur- 
pose— a  proposition  negatived  by  the  great  weight  of  au- 
thority (Hollister  v,  French,  76  Cal.  649,  18  Pac.  855 ;  Rowe 
V,  Such,  134  Cal.  573,  66  Pac.  862;  Wasey  v.  Travelers'  Ins, 
Co,  126  Mich.  119,  85  N.  W.  459;  ^tnaL,  Ins,  Co,  v.  Mil- 
ward,  118  Ky.  716, 82  S.  W.  364;  American  Nat,  Ins.  Co.  v. 
White,  126  Ark.  483,  191  S.  W.  25 ;  Goldschmidt  v.  Mut,  L. 
Ins,  Co.  102  N.  Y.  486,  7  N.  E.  408;  State  ex  rel.  Grice  v. 
County  Comm'rs,  54  Md.  426 ;  Cox  v.  Royal  Tribe,  42  Oreg. 
365,  71  Pac.  73), —  it  certainly  was  not  admissible  on  any 
issue  of  this  case.  The  questions  here  involved  were  those 
of  the  negligence  of  the  respective  parties.  Concerning  these 
questions  the  coroner's  jury  had  nothing  to  do.  The  coro- 
ner's jury  is  summoned  only  when  the  district  attorney,  hav- 
ing notice  of  the  death  of  any  person  within  his  county,  has 
good  reason  to  believe  that  murder  or  manslaughter  has  been 
committed.  Sec.  4865,  Stats.  The  jury  is  sworn  to  "inquire 
on  behalf  of  this  state  when,  in  what  manner  and  by  what 
means  the  person,  whose  body  lies  here  dead  came  to  his 
death."  The  verdict  of  the  coroner's  jury  was  that  deceased 
came  to  his  death  by  reason  of  an  accident.  It  was  not  that 
either  murder  or  manslaughter  had  been  committed.    The 
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qKestion  of  the  respective  negligence  of  the  deceased  and  the 
driver  of  the  truck  was  not  a  legitimate  subject  of  inquiry 
on  the  part  of  the  coroner's  jury  any  further  than  to  ascer- 
tain whether  the  negligence  of  the  driver  of  the  truck  was 
such  as  to  constitute  manslaughter.  The  driver  of  the  truck 
was  not  charged  with  gross  negligence  in  this  case,  conse- 
quently the  issues  involved  here  were  entirely  foreign  to  the 
subject  before  the  coroner's  jury,  and  its  verdict  was  clearly 
immaterial. 

Error  is  also  assigned  because  of  the  refusal  of  the  cir- 
cuit judge  to  charge  the  jury  as  requested  by  the  defendant. 
We  have  compared  the  requests  with  the  charge  as  given, 
from  which  it  appears  that  the  court  in  its  charge  to  the  jury 
covered  fairly  and  fully  all  of  the  points  involved  in  the  re- 
quests made  by  the  appellant,  from  which  it  follows  that 
reversible  error  did  not  result  from  the  refusal  of  the  judge 
to  charge  the  jury  as  requested.  We  find  no  error  justifying 
a  reversal  of  the  judgment. 

By  the  Court.^Jndgment  affirmed. 


Ogodziski,  Respondent,  vs.  Gara  and  others^  Appellants. 

January  T 4— 'February  8,  rg2r. 

Assault  and  battery:  Interruption  of  religious  service:  Question 
for : fury :  Removal  •  of  persons-  ctaimed  to  be  causing  disturb- 
ance: Use  of  excessive  force:  Burden  of  proof  as  to  degree  of 
force  used-:  Evidence:  Wealth  of  defendants:  Punitive  dam- 
ages: Testimony  of  physician  as  to  patient's  history  of  ail- 
ment: Curing  error  committed  in  trial:  Prejudicial  remarks 
of  counsel.-        ^         .......     «        .     .  .    :        ..-  - 

l..In  ah  acttbfi  Sy.  A  .church- organ i,st  against  the  p^stof  of i a 
church  and  others' for  injuries  sustained  by  his  wile  when  she 
was  removed,  from  the  organ  loft  after  he  had  been  dischargfed 
•  from  his  emplo\'ment,  he  and  his  wife  refusing  to  lei ve  the 
church  on  demand  of  the  pastor  until  he  was  paid  what  was 
pwingf  tet  him,  the  question  whether  he  and 'his  wrfe*  on  the 
.....  .  occasion  ..in.  qucstioo  we^-e- guilty- of  molesting  :|5wi^.intei;i:ttpt- 
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ing  a  religious  service  when  they  declined  to  leave  the  organ 
loft  of  the  church  on  request  of  the  pastor  is  for  the  jury. 

2.  The  evidence  showing  the  manner  of  the  removal  of  the  wife 

from  the  organ  loft  when  she  and  her  husband  refused  to 
leave  not  harmonizing,  and  the  alleged  injuries  the  treatment 
is  claimed  to  have  caused  her  permitting  of  different  in- 
ferences, the  question  whether  or  not  defendants  used  exces- 
sive force  in  evicting  her  from  the  organ  loft  is  for  the  jury. 

3.  Where  plaintiff  charged  an  assault  and  the  excessive  use  of 
•  force  in  the  removal  of  his  wife,  and  defendants  contended 

that  what  they  did  was  lawful  and  that  they  used  no  more 
force  than  was  necessary,  instructions  placing  the  burden  of 
proof  on  defendants  to  show  that  they  used  only  reasonable 
force,  instead  of  on  plaintiff  to  show  that  they  used  un- 
reasonable force,  are  erroneous  and  prejudicial. 

4.  Where  a  doctor  visited  the  wife  at  the  request  of  attorneys  and 

prescribed  for  her,  he  could  testify  that  he  took  the  history 
of  her  ailment  that  she  gave  him  into  consideration  but  could 
not  testify  to  the  facts  she  so  stated,  except  as  to  facts 
describing  the  existence  of  pain. 

5.  Communications  sent  by  the  defendant  pastor  to  the  wife,  ap- 

parently pertaining  to  matters  concerning  the  relationship  of 
plaintiff  and  his  wife  as  parishioners,  organist,  and  members 
of  the  choir,  were  incompetent;  and  this  court  seriously  ques- 
tions whether  the  court's  instruction  to  the  jury  that  such 
evidence  was  improperly  received  and  that  they  must  dis- 
regard it  cured  the  error  in  admitting  it. 

6.  Where  two  or  more  defendants  are  sued  jointly  for  punitive 

damages  arising  out  of  a  tort,  evidence  as  to  the  wealth  of 
the  defendants  is  not  competent.  McAllister  v.  Kimherlx- 
Clark  Co.  169  Wis.  473,  followed. 

7.  Remarks  of  plaintiff's  counsel  in  summing  up  the  case  to  the 

jury  to  the  effect  that  all  the  witnesses  for  the  defense  were 
communicants  of  the  Catholic  church,  blindly  subservient  to 
their  priest,  against  whose  instructions  they  would  not  think 
of  testifying,  are  prejudicial,  and  were  not  cured  by  the 
mere  suggestion  of  the  court  to  disregard  them. 

Appeal  from  a  judgment  of  the  county  court  of  Trem- 
pealeau county:  Randolph  A.  Richards,  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages based  upon  a  claim  of  assault  and  battery  upon  his 
wife,  Mary  Ogodziski.  Plaintiff  and  his  wife  came  to  the 
village  of  Independence,  Wisconsin,  from  Philadelphia  on 
July  1,  1919.    From  July  1,  1919,  until  August  31,  1919, 
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plaintiff  acted  as  organist  in  the  Polish  Catholic  church  ot 
which  defendant  Gara  is  pastor,  and  plaintiff's  wife  sang  in 
the  choir.  On  the  morning  of  August  31,  1919,  after  a  dis- 
turbance, plaintiff's  wife  was  evicted  from  the  church  by 
defendants  Marsolek  and  Skroch  by  order  of  defendant 
Gara.  Plaintiff  claims  that  up  to  the  time  of  this  eviction 
his  wife  had  been  a  strong,  healthy  woman;  that  on  August 
31,  1919,  she  was  nineteen  years  of  age  and  had  been  for 
several  months  pregnant  with  child;  that  the  defendants 
wilfully  and  maliciously  and  without  cause  or  provocation 
assaulted  her,  bruising  and  beating  her ;  that  by  reason  of 
this  assault  she  suffered  a  miscarriage;  that  ever  since  she 
has  been  confined  to  her  bed,  her  health  impaired  and  her 
mind  permanently  affected.  Damages  were  demanded  by 
the  plaintiff  in  the  sum  of  $10,000.  Defendants'  answer 
asserts  that  Adam  and  Mary  Ogodziski  had  voluntarily  as- 
sociated themselves  as  members  of  the  congregation  and  as 
such  were  bound  by  the  jurisdiction  of  the  officers  of  such 
church  and  by  the  rules  and  regulations  of  the  church  and 
canon  law ;  that  on  the  morning  in  question  they  conducted 
themselves  in  a  disorderly  manner  that  required  and  justified 
their  eviction  from  the  church;  that  defendants  Marsolek 
and  Skroch  as  officers  of  the  church  evicted  Mary  Ogodziski 
solely  so  that  the  religious  services  interrupted  by  her  might 
proceed;  that  in  so  doing  defendants  acted  in  discharge  of 
their  official  duties  and  used  towards  her  no  force  other  than 
was  reasonably  necessary  to  perform  their  duty;  that  if  in 
an  effort  to  resist  the  exercise  of  the  lawful  orders  of  the 
church  she  sustained  an  injury,  the  same  was  of  her  own 
infliction  and  without  fault  of  the  defendants. 

The  case  was  tried  before  the  court  and  a  jury.  The  jury 
rendered  a  general  verdict,  finding  for  the  plaintiff,  and 
awarded  plaintiff  the  sum  of  $3,000  as  compensatory  dam- 
ages. Judgment  was  entered  for  plaintiff  against  the  de- 
fendants jointly  and  severally  in  the  sum  of  $3,000  and  costs. 
This  is  an  appeal  from  such  judgment. 
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Jesse  E.  Higbee  of  La  Crosse,  of  counsel,  and  John  Ktilig 
of  Independence  and  Ole  /.  Eggum  of  Whitehall,  attorneys, 
for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Cowie  &  Hale  of 
La  Crosse  and  John  A,  Markham  of  Independence,  and  oral 
argument  by  Mr,  R.  S.  Cowie,  Mr.  Quincy  H.  Hale,  and 
Mr.  Markham. 

SiEBECKER,  C.  J.  It  is  Contended  by' the  defendants  that 
the  court  erred  in  refusing  to  hold  as  a  matter  of  law  that 
the,  plaintiff  and  his  wife,  on  the  occasion  in  question,  were 
guilty  of  molesting  and  interrupting  a  religious  service  when 
they  declined  to  leave  the  organ  loft  of  the  church  at  the 
request  of  the  Rev.  Gara,  who  was  in  charge  of  the  serv- 
ices. It  appears  that  plaintiff  and  his  wife  refused  to  turn 
over  the  keys  to  the  organ  when  Rev.  Gara  requested  them 
to  do  so  on  Saturday,  the  day  preceding  the  alleged  assault. 
This  request  by  Rev.  Gara  was  made  for  the  purpose  of  per- 
mitting one  Volski,  an  organist,  to  play  on  the  organ  pre- 
liminary to  negotiating  for  his  engagement  as  organist  of 
the  church  in  plaintiff's  place.  The  evidence  shows  that 
plaintiff  had  been  engaged  as  organist  for  the  church  from 
the  first  Sunday  in  July  and  that  he  had  not  been  discharged 
from  this  engagement.  The  by-laws  of  the  church  provide 
that  the  organist  cannot  be  discharged  without  the  consent 
of  the  bishop.  At  8  o'clock  mass  on  the  Sunday  morning 
of  August  31st  plaintiff  and  his  wife  appeared  and  occujMed 
the  organ  bench  for  the  purpose  of  furnishing  the  organ 
4Tiusic  and  participating  in  the  choir  service.  Rev,  Gara 
came  to  the  organ  balcony  and  requested  them  to  leave  the 
organ  bench  so  that  Volski  might  play  the  organ ;  this  they 
refused  tado  unless  plaintiff  then  and  there  received  full 
compensation  for  his  services  as  organist.  The  interview^ 
resulted  in  their  staying  at  the  organ,  No  music  was  fur- 
nished for  the  8  o'clock  service.  .The  next  service > was.  a 
high  mass  service  at  JO-o^clock,   -^At  theapppinted  time 
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plaintiff,  his  wife,  and  their  little  child  were  again  present 
occupying  the  organ  bench.  Rev.  Gara  again  came,  to  the 
organ  balcony  and  requested  them  to  leave  th€  bench  and 
organ  balcony.  They  again  refused  unless  they  were  paid 
in  full  for  plaintiff's  services ;  whereupon  one  of  the  church 
trustees  tendered  plaintiff  a  check  in  payment  of  what  the 
trustees  considered  due  him.  This  plaintiff  refused  to  ac- 
cept upon  the  ground  that  it.  was  insufficient  and  he  refused 
to  vacate  the  organ  bench.  Rev.  Gara  then  directed  them  to 
leave  the  place,  and  upon  their  refusal  to  do  so  called  upon 
the  trustees  present  to  remove  them.  They  did  not  remove 
them.  Plaintiff  and  his  wife  persisted  in  remaining  in  their 
places  at  the  organ  and  with  the  choir,  whereupon  J?^z/,  Gara 
called  upon  defendant  Marsolek  as  church  marshal  and  the 
defendant  Skroch  to  remove  plaintiff's  wife,  who  had  taken 
the  more  active  and  aggressive  stand  against  Rev.  Gara's 
requests  and  directions  to  leave  the  organ  balcony.  Marso- 
lek and  Skroch  took  hold  of  plaintiff's  wife  and  forced  her 
to  the  stairway  leading  from  the  balcony  to  the  church  floor, 
where  others  interfered  and  she  was  released.  She  returned 
to  the  balconv.  The  evidence  is  not  without  conflict  as  to 
what  took  place  between  Rc7\  Gara  and  plaintiff's  wife  on 
the  occasion  of  the  10  o'clock  service  and  as  to  who  took 
the  aggressive  in  the  colloquy  and  as  to  the  acts  and  conduct 
of  the  respective  parties.  As  stated,  plaintiff  had  not  been 
discharged  from  service.  That  Rev.  Gara  did  not  desire  his 
presence  was  known  to  plaintiff  and  his  wife,  but  their  pres- 
ence under  the  circumstances  cannot  be  held  in  law  to  be  an 
unlawful  act.  It  appears  they  did  nothing  to  interrupt  the 
religious  service  before  Rev.  Gara  appeared  in  the  balcony 
and  that  they  were  ready  and  willing  to  proceed  with  the 
organ  and  choir  music  in  the  usual  m'anner.  Rev.  Gara's 
presence  at  the  organ  and  his  demands  that  they  leave  led  to 
the  verbal  altercation  and  the  forcible  removal  of  plaintiff's 
wife.  The  facts  and  circumstances  disclosed  by  the  evidence 
are  not  sufficiently  clear  and  free  from  conflict  to  determine 
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as  a  matter  of  law  that  plaintiff  and  his  wife  were  guilty  of 
causing  the  disturbance  of  the  religious  service  and  to 
authorize  the  wife's  forcible  removal  from  the  church.  We 
think  the  court  properly  submitted  this  issue  to  the  jury  for 
determination. 

The  court  submitted  to  the  jury  the  inquiry  whether  or 
not  the  defendants  used  an  excessive  and  unreasonable 
amount  of  force  in  evicting  plaintiff's  wife  from  the  organ 
balcony.  The  evidence  showing  the  manner  of  her  removal 
does  not  harmonize,  and  the  alleged  injuries  this  treatment 
is  claimed  to  have  caused  her  permit  of  different  inferences 
and  hence  must  be  resolved  by  the  jury.  It  is  further  con- 
tended that  the  overwhelming  preponderance  of  the  evidence 
established  that  plaintiff's  wife  did  not  have  a  miscarriage 
as  is  claimed  by  her.  She  and  plaintiff  testify  positively  to 
a  state  of  facts  which,  if  true,  tend  to  support  her  claim. 
Her  ill  health  following  this  assault  is  a  condition,  in  the 
opinion  of  experts,  that  may  have  been  caused  by  a  mis- 
carriage. In  their  opinion  her  forcible  removal  by  defend- 
ants might  so  affect  her  as  to  produce  miscarriage.  In  view 
of  these  consequences  and  the  positive  evidence  of  plaintiff 
and  defendant  on  this  subject,  this  issue  of  fact  was  properly 
submitted  to  the  jury. 

It  is  also  claimed  that  the  court  committed  prejudicial 
error  in  its  instruction  to  the  jury  on  the  burden  of  proof. 
The  court  directed  the  jury  as  follows: 

"In  order  for  the  plaintiff  to  recover  in  this  action,  the 
burden  is  upon  him  to  satisfy  and  convince  you,  by  a  fair 
preponderance  or  greater  weight  of  evidence,  that  his  wife, 
Mary  Ogodziski,  conducted  herself  in  a  proper  and  orderly 
manner  at  said  church  meeting  and  was  not  the  cause  of 
the  disturbances  which  arose  in  the  balcony  of  said  church 
meeting  on  the  day  in  question ;  and  if  you  are  further  satis- 
fied and  convinced  by  the  fair  preponderance  or  greater 
weight  of  evidence  that  the  defendants  were  not  so  justified 
in  evicting  said  Mary  Ogodziski,  then  her  eviction  by  force 
was  an  assault  and  battery  for  which  the  defendants  must 
answer," 
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The  court  further  instructed: 

"The  burden  of  proof  is  upon  the  defendants  to  satisfy 
and  convince  you,  by  the  fair  preponderance  or  greater 
weight  of  evidence,  that  the  defendants  were  so  justified  in 
evicting  Mary  Ogodziski,  and  th^at  no  more  force  zvas  used 
than  zvas  reasonably  necessary  in  doing  so,  and  if  you  are  so 
satisfied  and  convinced,  then  plaintiff  is  not  entitled  to  re- 
cover and  your  verdict  must  be  for  the  defendants." 

These  instructions  do  not  harmonize,  but  the  effect  of 
them  is  clearly  to  put  the  burden  of  proof  upon  defendants 
that  they  were  justified  in  evicting  plaintiff's  wife  from  the 
organ  balcony  and  that  they  used  no  more  force  than  was 
reasonably  necessary  to  remove  her. 

It  is  strenuously  urged  that  this  instruction  states  the  rule 
of  burden  of  proof  correctly.  This  claim  is  based  on  the 
case  of  Monson  v.  Leans,  123  Wis.  583,  101  N.  W.  1094. 
That  case  turned  upon  the  fact  w^hether  or  not  plaintiff  or 
defendant  was  in  the  rightful  possession  of  a  scraper  when 
the  blow  was  struck  for  which  damages  were  claimed  by 
plaintiff.  It  is  there  declared  that  in  an  assault  and  battery, 
where  the  blow  and  the  damages  it  caused  are  admitted,  it 
devolved  upon  defendant  to  show  that  the  assault  was  justifi- 
able. We  have  no  such  state  of  admitted  facts  in  this  case. 
Here  the  assault  and  the  excessive  use  of  force  upon  plaint- 
iff's wife  as  charged  in  the  complaint  are  denied  by  the  de- 
fendants. It  is  their  contention  that  what  they  did  was  law- 
fully done  upon  direction  of  Rev.  Gara,  who  was  in  charge 
of  the  church  service  and  had  the  right  to  maintain  order, 
and  that  they  used  no  more  force  in  removing  plaintiff's  wife 
from  the  balcony  than  was  necessary.  The  issue  thus  pre- 
sented required  that  plaintiff  show,  in  order  to  establish  his 
cause  of  action,  that  he  and  his  wife  did  not  disturb  the 
church  service,  and  if  the  jury  found  they  did  disturb  such 
service  then  the  burden  was  on  him  to  show  that  defendants 
used  an  excessive  amount  of  force  in  evicting  her  from  the 
church  on  account  of  such  unlawful  disturbance.     The  in- 
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structions  above  quoted  erroneously  placed  the  burden  on 
the  defendants  instead  of  the  plaintiff.  The  effect  of  such 
error  necessarily  misled  the  jury,  and  in  a  hotly  contested 
case  like  this  one  necessarily  prejudiced  the  defendants  in 
their  rights.  We  cannot  say  upon  the  record  that  this  error 
did  not  materially  affect  the  verdict. 

The  defendants  excepted  to  a  number  of  other  instructions 
given.  These  exceptions  are  called  to  our  attention,  but  the 
grounds  of  prejudice  asserted  respecting  them  amount  to  no 
more  than  a  criticism  in  phraseology  and  suggestions  that 
defendants'  request  for  instructions  on  the  same  point  should 
have  been  substituted.  We  do  not  find  the  exceptions  of 
sufficient  importance  to  review  them  here. 

It  is  contended  that  the  court  erred  in  admitting  improper 
and  immaterial  evidence.  It  is  urged  that  Dr.  Thompson 
testified  to  the  condition  of  plaintiff's  wife  when  he  visited 
her  at  the  request  of  the  attorneys  in  the  latter  part  of  Sep- 
tember, 1919.  The  doctor  prescribed  for  her.  This  made 
it  proper  to  state  that  he  took  such  history  of  her  ailment  as 
she  gave  him  into  consideration.  But  he  cannot  testify  to 
the  facts  she  so  stated,  excepting  those  facts  describing  ex- 
isting symptoms  of  pain.  We  do  not  regard  his  testimony 
as  shown  by  the  record  to  be  prejudicial  in  its  nature  and 
import.  It  is  claimed  by  plaintiff  that  Rev.  Gar  a  sent  com- 
munications to  plaintiff's  wife.  Whether  or  not  such  alleged 
communications  arose  out  of  their  controversy  respecting 
plaintiff's  services  as  organist  is  not  clear.  It  is  claimed  by 
defendants  that  no  such  communications  were  sent.  It  is  not 
shown  that  anything  of  an  improper  nature  was  communi- 
cated, nor  do  the  facts  and  circumstances  permit  of  such  an 
inference.  The  trial  court  became  convinced  before  the  case 
was  submitted  to  the  jury  that  this  was  not  competent  evi- 
dence and  instructed  them  that  it  was  improperly  received* 
and  that  they  must  disregard  and  treat  it  as  though  not  re- 
ceived. The  court  did  all  it  could  to  cure  the  error,  but  we 
seriously  question  that  the  mischief  done  by  receiving  it 
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could  thus  be  cured.  Of  course  this  error  will  not  be  com- 
mitted on  a  retrial. 

Evidence  of  defendants'  wealth  was  admitted  on  the  ques- 
tion of  pimitofy  damages  claimed  by  the  plaintiff.  In  a  case 
where  two  or  more  defendants  are  sued  jointly  for  damages 
arising  out  of  a  tort,  evidence  of  defendants'  wealth  is  not 
competent  McAllister  v.  Kimberly-Clark  Co.  169  Wis.  473, 
173  N.  W.  216.  On  this  point  we  refer  to  the  case  of  Mary 
Ogodziski  against  these  same  defendants  arising  out  of  the 
transaction  involved  in  this  case  and  decided  herewith  {post, 
p.  380,  181  N.  W.  231). 

Exception  is  taken  to  the  remarks  of  plaintiff's  counsel  in 
summing  up  the  case  to  the  jury.  The  following  is  reported 
as  a  part  of  die  exceptioned  remarks:  * 'By  this  claimed  m-r 
jury  to  the  motlier,  the  little  child  of  the  plaintiff  [then  in 
court]  must  go  through  life  without  the  loving  care  and  at- 
tention of  a  mother.  .  .  ."  The  remarks  further  alleged  that 
all  witnesses  for  the  defense  were  communicants  of  the 
Catholic  church,  who  from  earliest  infancy  had  been  taught 
blind  obedience  to  the  commands  of  its  priests,  and  that  each 
of  them  was  in  court  as  a  witness  for  the  defense  upon  the 
command,  under  the  restraint,  and  subject  to  the  influence 
of  Gara,  the  priest,  which  they  had  felt  from  their  cradles, 
and  not  one  of  them  would  think  of  testifying  differently 
than  as  their  priest  had  commanded;  that  all  the  powers  of 
the  Catholic  church  had  been  asserted  to  defeat  the  rights 
of  the  plaintiff  and  justice  at  the  trial. 

It  requires  no  comment  to  show  that  the  facts  asserted  in 
this  summing  up  are  not  justified  by  the  record.  The  effect 
of  such  comment  was  necessarily  prejudicial  when  made  to 
a  jury  composed  of  Protestants.  It  is  common  knowledge 
that  the  religious  emotions  are  easily  aroused,  and  that  when 
aroused  to  the  prejudice  of  a  party  the  reason  readily  yields 
to  such  prejudice  and  naturally  prevents  a  jury  from  acting 
deliberately  and  fairly  upon  the  issues  they  must  determine. 
We  are  compelled  to  hold  that  these  remarks  of  counsel  were 
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prejudicial  and  that  the  mere  suggestion  by  the  court  to  dis- 
regard them  was  wholly  ineffectual  to  remove  the  preju- 
dice engendered  by  them,  under  the  facts  and  circumstances 
in  this  case.  These  remarks  constitute  prejudicial  error 
in  the  trial  of  the  case. 

Other  alleged  errors  have  been  examined,  but  we  do  not 
deem  it  necessary  to  treat  them.  A  new  trial  of  the  case 
must  be  had  upon  the  foregoing  considerations. 

By  the  Co«rf.— rThe  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  direction  to  grant  a  new  trial. 


Ogodziski,  Respondent,  vs.  Gara  and  others.  Appellants. 

January  i4^February  8,  ip2i. 

Assault  and  battery:  Damages:  Punitive  damages  in  actions  to 

enforce  a  joint  liability:  Instructions. 

» 

1.  In  an  action  to  enforce  a  joint  liability  for  assault  against  two 

or  more  defendants,  testimony  as  to  the  wealth  of  one  is 
inadmissible  as  affecting  the  amount  of  punitory  damages 
assessed  against  all. 

2.  In  a  woman's  action  for  assault  and  battery  committed  by  the 

pastor  of  the  church  in  which  plaintiff's  husband  was  organist, 
an  instruction  that  plaintiff  was  entitled  to  recover  such 
damages  as  would  compensate  her  for  physical  pain  and 
mental  suffering  endured  in  the  past  and  which  ''she  may  have 
to  endure  in  the  future"  was  erroneous,  and  should  have  been 
"which  she  is  reasonably  certain  to  endure  in  the  future." 

3.  The  expression  in  the  charge,  "You  must  be  satisfied  to  a 

reasonable  extent,'*  should  have  been,  "You  must  be  satisfied 
to  a  reasonable  certainty"  The  charge  "She  is  entitled  to 
damages  for  the  indignity,"  referring  to  punitory  damages, 
should  have  been,  "You  7nay  assess  damages  for  the  indig- 
nity," etc. ;  and  the  expression,  "The  amount  of  such  damages 
[punitory]  is  governed  by  the  wealth  of  the  party,"  should 
have  been,  "The  wealth  of  the  party  is  an  element  to  be 
considered  in  assessing  punitory  damages." 

Appeal  from  a  judgment  of  the  county  court  of  Trem- 
pealeau county:  Hans  A.  Anderson,  Judge.     Rez'crsed. 
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Action  to  recover  damages  for  an  alleged  assault  growing 
out  of  the  same  acts  complained  of  in  the  case  of  the  hus- 
band, Adam  Ogodziski,  against  the  same  defendants,  de- 
cided herewith  (ante,  p.  371,  181  N.  W.  227).  In  this 
case  the  jury  returned  a  verdict  assessing  plaintiff's  com- 
pensatory damages  at  $4,000  and  her  punitory  damages  at 
$4,000.  From  a  judgment  for  the  above  sums  and  costs 
entered  in  favor  of  the  plaintiff  the  defendants  appealed. 

Jesse  E,  Higbee  of  La  Crosse,  of  counsel,  and  John  Kulig 
of  Independence  and  Ole  J.  Eggum  of  Whitehall,  attorneys, 
for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Cozvie  &  Hale 
of  La  Crosse  and  John  A,  Markham  of  Independence,  and 
oral  argument  by  Mr.  R.  S.  Cozine,  Mr.  Quincy  H.  Hale,  and 
Mr.  Markham. 

ViNjE,  J.  The  principal  questions  raised  by  the  appeal 
herein  are  also  raised  in  the  case  of  the  husband  against  the 
same  defendants  {ante,  p.  371,  181  N.  W.  227),  and  their 
treatment  in  that  case  by  the  Chief  Justice  will  be  considered 
applicable  to  this  case. 

Since  the  jury  in  this  case  found  punitory  damages  it 
will  become  necessary  to  consider  defendants'  claim  that  it 
was  error  to  receive  testimony  as  to  their  wealth.  We  have 
recently  had  occasion  to  hold  that  in  the  case  of  two  or 
more  defendants  the  reception  of  such  testimony  is  error  on 
the  ground  that  evidence  as  to  the  financial  ability  of  one 
affects  the  amount  of  punitory  damages  assessed  against 
all,  and  hence,  since  each  one  is  liable  for  the  whole  judg- 
ment, he  may  be  unjustly  mulcted  in  damages  because  of  the 
wealth  of  a  codefendant,  though  he  himself  may  be  a  poor 
man.  See  McAllister  v.  Kimberly-Clark  Co.  169  Wis. 
473,  476,  173  N.  W.  216,  and  cases  cited.  We  see  no 
reason  to  change  the  rule  there  adopted.  The  reception  of 
such  testimony  was  prejudicial  error. 

Since  there  must  be  a  new  trial  in  this  case  also  for  reasons 
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Stated  in  the  case  of  the  husband,  we  deem  it  proper  to 
briefly  refer  to  some  errors  in  the  charge  to  the  jury  to  the 
end  that  they  may  not  recur  in  the  next  trial  if  one  be  had. 
The  court  instructed  the  jury :  -'She  is  entitled  to  recover 
such  damages  as  will  compensate  for  the  physical  pain  and 
mental  suffering  she  has  endured  in  the  past  and  which  she 
may  have  to  endure  in  the  future."  This  should  have  been, 
which  she  is  reasonably  certain  to  endure  in  the  future.  The 
expression  **you  must  be  satisfied  to  a  reasonable  extent" 
should  have  been,  you  must  be  satisfied  to  a  reasonable 
certainty.  The  charge  '*she  is  entitled  to  damages  for  the 
indignity,"  referring  to  punitory  damages,  should  have 
been,  you  may  assess  damages  for  the  indignity,  etc. ;  and 
the  expression  "the  amount  of  such  damages  (punitory)  is 
governed  by  the  wealth  of  the  party"  should  have  been,  the 
wealth  of  the  party  is  an  element  to  be  considered  in  assess- 
ing punitory  damages.  It  is  not  necessary  to  determine 
whether  or  not  the  errors  here  briefly  alluded  to  are  preju- 
dicial. The  prejudicial  error  as  to  the  burden  of  proof 
is  in  this  case  also  as  well  as  in  the  husband*s  case,  and  that 
together  with  others  herein  treated  require  a  reversal  of  the 
judgment. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Chess  &  Wymond  Company,  Respondent,  vs.  La  Crosse 

Box  Company,  Appellant. 

January  14 — February  8,  ig2i. 

Sales:  Defects  in  quality:  Notice  to  seller:  Single  or  several  con- 
tracts: Construction  by  parties. "^  Breach:  Failure  to  pay  for 
quantity  of  goods  received:  Remedy  of  seller. 

1.  Under  sec.  1684/ — 49,  Stats.,  the  buyer  of  kiln-dried  rotary-cut 
gum  veneer  which  accepted  the  material  on  delivery  without 
giving  the  seller  notice  of  defects  in  quality  could  not,  when 
sued  by  the  seller  for  the  price,  recover  on  its  counterdaim 
for  damages  for  defects  in  quality. 
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2.  Where  the  parties  to  a  contract  of  sale,  effected  by  two  separate 

orders,  treated  the  matter  of  the  time  for  shipment  of  the 
goods  as  if  covered  by  a  single  contract,  their  construction 
will  be  followed  and  the  contract  will  be  treated  as  single. 
Ambler  v,  Sinaiko,  168  Wis.  286,  followed. 

3.  A  renunciation  by  a  party  of  the  terms  of  a  contract  of  sale 

is  a  breach  of  contract  which  justifies  the  opposite  part}*  in 
treating  the  contract  as  broken  and  rescinding  it  at  his 
election. 
4-  Under  sec.  1684/ — 45,  Stats.,  where  the  buyer  of  gum  veneer 
not  only  refused  payment,  but  proposed  to  hold  moneys  then 
in  its  hands  belonging  to  the  seller  as  security  for  the  further 
performance  of  its  contract,  which  constituted  a  clear  de- 
parture from  the  contract  and  amounted  to  an  announcement 
that  the  buyer  had  declined  to  carry  it  out,  the  seller  was 
justified  in  its  refusal  further  to  perform. 

« 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county:  E.  C.  Higbee,  Circuit  Judge.     Affirmed, 

Breach  of  contract.  On  August  17,  1917,  one  John  L. 
Moore,  a  broker,  of  Jackson,  Mississippi,  sent  the  defendant 
quotations  on  twenty-six  cars  of  kiln-dried  rotary-cut  gum 
veneer  of  different  sizes  and  dimensions,  price  to  be  $40  per 
M.  f .  o.  b.  cars  La  Crosse.  On  August  30th  the  defendant 
sent  to  Moore  the  following  order : 

"You  may  enter  our  order  as  follows: 
3.16''_16"  wide— 48"-60"  long— 3  cars. 
1^"  _16"  wide— 40"-60"  long— 2  cars. 
1.8''  —16"  wid«— 48"-60"  long— 1  car. 
"If  these  cars  prove  satisfactory  as  to  quality  and  service, 
we  will  be  pleased  to  send  you  the  balance  of  the  order. 
Shipments  to  start  at  once.    Cut-downs  not  to  exceed  109^. 

'Yours  truly, 

'La  Crosse  Box  Co. 
A.  R.  Scott,  President." 

Moore  placed  this  order  with  the  plaintiflf,  who  in  the 
meantime  had  opened  correspondence  with  the  defendant 
looking  to  a  direct  sale.  By  letter  dated  September  11, 
1917,  the  defendant  accepted  plaintiff's  proposition  for 
five  cars.  The  plaintiff  did  not  receive  the  order  given  by 
defendant  to  Moore  until  after  it  had  commenced  corre- 
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spondence  with  the  defendant  in  respect  to  a  sale  direct,  and 
in  reply  to  defendant's  letter  of  September  11th  the  plaint- 
iff wrote  defendant  as  follows,  under  date  of  September 
15,  1917: 


"Beg  to  advise  that  since  first  taking  this  matter  up  with 
you  we  have  received  an  order  from  you  for  six  cars  of  ve- 
neer through  Mr.  John  L.  Moore  of  Jackson,  Miss.  We 
will  make  all  possible  speed  in  getting  this  out  (both  orders) , 
but  just  now  we  are  slightly  handicapped  by  the  fact  that  we 
are  putting  in  some  new  machinery,  but  will  do  our  best." 

Four  cars  covered  by  the  specifications  of  the  first  order 
were  shipped  and  received,  the  last  one  being  received 
February  26,  1918.  The  amount  due  for  the  car,  deducting 
freight,  was  $393.16.  The  plaintiff  shipped  and  the  defend- 
ant received  two  cars  of  material  to  apply  on  the  five-car 
contract,  the  second  car  being  invoiced  November  17, 
1917.  On  January  17,  1918,  the  plaintiff  wrote  the  de- 
fendant asking  for  a  remittance  of  $1,002.95,  open  account, 
then  over  sixty  days  old.  On  January  29,  1918,  the  plaint- 
iff wrote  the  defendant  as  follows: 

"Upon  examination  of  our  books  this  morning  we  find 
that  you  owe  us  $2,825.94.  We  must  insist  that  this  account 
be  paid.  If  we  do  not  hear  from  you  in  the  next  four  or  five 
days  we  will  take  the  liberty  of  drawing  on  you  at  sight." 

On  February  7th  the  plaintiff  advised  the  defendant  that 
it  had  drawn  a  sight  draft  for  $2,825.94.  On  February 
20th  the  draft  was  returned  unpaid.  On  March  4th  the 
National  Bank  of  La  Crosse  forwarded  to  the  plaintiff  a 
draft  on  defendant's  account  for  $2,390.70.  with  this  state- 
ment : 

"There  is  a  balance  of  $393.16  due  on  the  last  car  and  this 
amount  the  La  Crosse  Box  Company  is  prepared  to  pay  on 
arrival  of  another  car  on  the  contract  still  unfulfilled.  They 
claim  there  are  several  more  cars  due  and  are  taking  this 
means  of  making  sure  that  you  ship  all  the  remaining  cars 
contracted  for." 
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On  March  16th  the  plaintiff  wrote  the  bank  disputing  the 
right  of  the  defendant  to  hold  the  money  to  secure  the 
performance  of  the  contract  and  advising  that  future  ship- 
ments would  be  made  only  with  draft  attached  to  bill  of 
lading.  On  March  22,  1918,  the  defendant  wrote  the  plaint- 
iff as  follows: 

''Will  you  please  advise  us  when  you  expect  to  ship  the 
remaining  five  cars  that  are  still  due  us  on  our  order?" 

On  March  26th,  in  reply  to  the  letter  of  March  22d,  the 
plaintiff  wrote  the  defendant: 

"We  have  nothing  to  say  in  regard  to  any  more  deliveries 
until  you  have  paid  our  account  in  full." 

The  amount  not  having  been  paid,  on  April  22d  the 
plaintiff  wrote  the  defendant  canceling  the  contract.  On 
April  24th  the  defendant  wrote  the  plaintiff  that  it  would 
pay  on  the  15th  day  of  May,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum.  There  were  further  negotiations, 
the  plaintiff  endeavoring  to  secure  payment,  which  was 
refused  by  the  defendant,  and  the  defendant  urging  ship- 
ments, which  were  not  made  by  the  plaintiff  because  of  the 
defendant's  refusal  to  pay. 

This  action  was  begun  by  the  plaintiff  to  collect  the  sum 
of  $393.16  with  interest  from  January  3,  1918. 

The  defendant  answered  by  way  of  counterclaim,  alleged 
that  the  gum  veneer  was  to  be  kiln  dried  in  flat  condition 
ready  for  immediate  use,  admitted  the  receipt  of  the  six  cars, 
admitted  that  the  last  car  of  material  received  was  not  paid 
for,  alleged  that  the  material  received  was  not  kiln  dried, 
was  wet,  not  in  compliance  with  the  contract,  and  unfit  for 
the  purpose  for  which  it  was  purchased,  alleged  by  way  of 
counterclaim  that  it  was  put  to  an  expense  of  $409.07  in 
preparing  the  material  for  use  and  in  making  it  comply 
with  the  terms  of  the  contract,  and  by  way  of  second 
counterclaim  claimed  special  damages  by  reason  of  defects 
Vol.  173—13 
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of  boxes  manufactured  therefrom  to  the  amount  of  $200, 
and  for  its  third  counterclaim  alleged  that  it  had  been  put  to 
the  expense  of  $1,800  in  procuring  the  material  not  delivered 
in  the  open  market,  and  asked  for  judgment  of  $2,409.07. 

At  the  close  of  the  testimony  the  court  directed  the  jury 
to  return  a  verdict  for  the  plaintiff  in  the  sum  of  $393.16, 
and  judgment  was  entered  for  the  plaintiff  accordingly, 
from  which  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
George  H.  Gordon,  Law  &  Gordon  of  La  Crosse,  and  for 
the  respondent  on  that  of  McConnell  &  Schweizer  of  La 
Crosse. 

RosENBERRY,  J.  The  errors  assigned  by  the  defendant 
raise  two  questions: 

First.  Was  there  an  acceptance  by  the  defendant  of  the 
goods  shipped  by  the  plaintiff  within  the  meaning  of  sec. 
1684/ — 49,  Stats.,  which  released  the  plaintiff,  the  seller, 
from  liability? 

Second.  Did  the  refusal  of  the  defendant  to  pay  for  the 
instalment  due  January  3, 1918,  amount  to  a  material  breach, 
justifying  the  injured  party  in  treating  the  whole  contract 
as  broken  within  the  provisions  of  sub.  2,  sec.  1684f — 45, 
Stats.  ? 

Detailed  errors  are  assigned,  which,  under  the  disposition 
we  make  of  the  case,  it  is  not  necessary  for  us  to  consider. 

It  IS  undisputed  that  invoices  were  rendered  with  each  of 
the  shipments  and  that  by  the  terms  of  such  invoices  pay- 
ment was  to  be  made  within  thirty  days  net.  No  objection 
being  made  to  the  time  of  payment  as  specified  in  the  invoice, 
the  trial  court  was  of  the  opinion  that  it  became,  in  effect,  a 
part  of  the  contract,  and  we  shall  so  treat  it.  Otherwise 
the  invoices  would  have  been  payable  upon  receipt.  The 
only  complaint  made  by  the  defendant  prior  to  its  refusal  to 
pay  for  the  car  of  material  received  January  3,  1918,  was 
in  its  letter  of  January  23,  1918,  as  follows: 

"Commencing  in  about  sixty  days  and  at  the  rate  of  one 
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car  per  week,  we  expect  to  take  in  thirty  cars  of  3-16  and  J4 
inch  gum  and  yellow  pine  veneer  and  we  will  be  pleased  to 
receive  your  quotations.  The  stock  must  be  dried  more 
thoroughly  than  what  you  have  shipped  us  heretofore. 
Some  of  the  stock  that  you  shipped  us  before  seemed  to  be 
as  green  as  if  it  had  just  come  from  the  log,  and  conse- 
quently it  cost  us  considerable  time  and  money  to  "work. 
Quite  a  number  of  boxes  were  returned  to  us  on  account  of 
the  large  cracks  between  the  boards.  Also  some  of  the  boxes 
were  Warped  out  of  shape  and  were  returned  for  that  reason. 
"We  await  your  quotations  on  veneer  that  is  in  dry  con- 
dition and  readv  to  be  used." 

This  letter  did  not  apprise  the  plaintiff  that  the  defendant 
expected  to  make  any  claim  for  damages  on  account  of  the 
quality  of  the  material  which  it  had  received  prior  thereto. 
It  appeared,  without  dispute,  from  the  testimony  of  the 
officers  of  the  defendant  company  that  inspection  of  the 
material  might  have  been  made  as  it  was  received  and  that 
had  an  inspection  been  made  the  claimed  deitects  in  quality 
would  have  been  disclosed,  The  trial  court  held  that  under 
the  provisions  of  sec.  1684/ — 49,  which  provides  "but,  if, 
after  acceptance  of  the  goods,  the  buyer  fails  to  give  notice 
to  the  seller  of  the  breach  of  any  promise  or  warranty 
within  a  reasonable  time  after  the  buyer  knows,  or  ought  to 
know,  of  such  breach,  the  seller  shall  not  be  liable  therefor," 
the  defendant  did  not,  within  a  reasonable  time,  give  notice 
of  its  claim  to  the  plaintiff.  The  holding  of  the  trial  court 
is  fully  warranted  by  the  undisputed  evidence.  The  first 
car  was  received  by  the  defendant  on  November  14,  1917, 
more  than  two  months  prior  to  the  time  of  the  writing  of  the 
letter  of  January  23d.  Although  some  complaint  is  made 
in  the  letter  of  January  23d,  no  claim  for  damages  is  made 
by  reason  of  the  defective  condition  of  the  material  shipped 
by  the  plaintiff.  There  is  nothing  in  the  evidence  to  show 
that  the  defendant  might  not  have  discovered,  by  the  exercise 
of  ordinary  diligence,  the  actual  condition  of  the  material 
accepted  several  weeks  prior  to  January  18th.  A  buyer  is 
certainly  under  obligations  to  use  reasonable  diligence  in 
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ascertaining  the  condition  of  the  goods  which  he  has  re- 
ceived. The  property  was  in  the  possession  of  the  buyer 
and  subject  to  its  unlimited  control.  No  excuse  is  offered 
for  the  failure  of  the  buyer  to  discover  the  condition  of  the 
material,  and  it  knew,  or  ought  to  have  known,  of  such 
condition  long  prior  to  January  23,  1918.  The  material  to 
be  delivered  was  kiln-dried  rotary-cut  gum  veneer.  The 
letter  of  January  23,  1918,  is  a  complaint  that  the  stock  was 
not  thoroughly  dried,  and  nowhere  in  the  letter  is  there  an 
intimation  that  the  defendant  claimed  a  breach  of  any 
promise  or  warranty  on  the  part  of  the  plaintiff.  The 
defendant,  having  accepted  the  material  without  notice  of 
defect  in  quality,  could  not  recover  on  its  counterclaim  for 
damages  for  defect  in  quality. 

In  this  case  there  were  two  offers  which  were  accepted  by 
the  letter  of  September  15th.  While  there  were  really  two 
contracts,  the  transactions  were  treated  by  both  parties  as  a 
single  contract.  In  the  letter  of  acceptance  the  plaintiff 
says:  "We  will  make  all  possible  speed  to  get  this  out," 
apparently  referring  to  the  material  covered  by  the  two 
offers  which  were  being  accepted  by  it.  There  was  no 
demand  by  the  defendant  setting  forth  its  right  to  per- 
formance of  the  contract  under  which  it  was  not  in  default. 
The  advice  of  the  bank  was  that  the  defendant  was  holding 
the  balance  of  $393.16  as  a  "means  of  making  sure  that  you 
will  ship  all  the  remaining  cars  contracted  for."  In  its 
letter  of  March  22d  the  defendant  said:  "Will  you 
please  advise  us  when  you  expect  to  ship  the  remaining  five 
cars  that  are  still  due  us  on  our  order  ?"  The  parties  having 
treated  the  matter,  in  that  respect,  as  if  covered  by  the  single 
contract,  they  brought  the  matter  squarely  within  Ambler  v. 
Sinaiko,  168  Wis.  286,  170  N.  W.  270. 

Did  the  refusal  by  the  defendant  to  pay  for  the  car 
delivered  January  3,  1918,  coupled  with  the  declaration  of 
the  defendant  that  it  proposed  to  hold  the  unpaid  balance  as 
security  for  the  further  performance  of  the  contract,  amount 
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to  a  material  breach  justifying  the  plaintiff  in  treating  the 
contract  as  broken  under  the  provisions  of  sub.  2,  sec. 
1684f — 45 ?    By  that  section  it  is  provided: 

"Where  there  is  a  contract  to  sell  goods  to  be  delivered 
by  stated  instalments,  which  are  to  be  separately  paid  for, 
and  the  seller  makes  defective  deliveries  in  respect  of  one  or 
more  instalments,  or  the  buyer  neglects  or  refuses  to  take 
delivery  of  or  pay  for  one  or  more  instalments,  it  depends 
in  each  case  on  the  terms  of  the  contract  and  the  circum- 
stances of  the  case,  whether  the  breach  of  contract  is  so 
material  as  to  justify  the  injured  party  in  refusing  to  pro- 
ceed further  and  suing  for  damages  for  breach  of  the  en- 
tire contract,  or  whether  the  breach  is  severable,  giving  rise 
to  a  claim  for  compensation,  l)ut  not  to  a  right  to  treat  the 
whole  contract  as  broken/' 

It  was  said  in  Campbell  &  Cameron  Co.  v.  Weisse,  121 
Wis.  491,  99  N.  W.  340,  that  a  party  might  insist  upon  full 
l^erformance  of  a  contract  by  having  the  quantity  purchased 
delivered,  though  the  party  so  insisting  be  in  default  as  to 
payments  for  material  delivered,  upon  the  ground  that  the 
payment  for  such  deliveries  is  not  a  condition  precedent  to 
the  complete  performance  of  the  contract  by  the  seller.  In 
the  Campbell  &  Cameron  Co,  Case  there  was  a  contract  for 
the  sale  of  bark,  which  was  to  be  loaded  at  Pratt's  Junction, 
measured  and  accepted  at  Sheboygan  Falls,  and  paid  for 
spot  cash  within  ten  days  from  receipt  of  cars.  Between 
December  30,  1901,  and  January  13,  1902,  the  seller  de- 
livered eight  carloads  of  bark,  and  a  dispute  arose  as  to  the 
measurement  of  the  bark,  as  a  result  of  which  the  seller 
refused  to  deliver  more,  whereupon  the  buyer  refused  full 
payment  on  the  shipments  that  had  been  made  and  received 
on  the  ground  that  the  seller  had  breached  its  contract.  It 
will  be  seen,  therefore,  that  the  general  proposition  there 
stated  does  not  apply  to  a  case  where  the  seller  is  not  in 
default  and  the  buyer  has  refused  to  make  a  payment  due 
under  the  terms  of  the  contract. 

Prior  to  the  enactment  of  the  uniform  sales  act  the  great 
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weight  of  authority  in  this  country'  sustained  the  proposition 
that  failure  to  pay  for  one  instalment  by  the  buyer  excuses 
the  seller  from  delivering  the  rest,  and  this  generally  with- 
out regard  to  the  reason  for  the  buyer's  failure.  2  Williston, 
Contracts,  §  867,  and  cases  there  cited;  32  L.  R.  A.  n.  s. 
note  p.  2.  The  matter  is  thoroughly  treated  in  5  Page, 
Contracts,  at  §§  3008-3022.  A  renunciation  by  one  party 
of  the  terms  of  a  contract  of  sale  is,  under  all  the  authorities, 
a  breach  of  the  contract  and  justifies  the  opposite  party  in 
treating  the  contract  as  broken  and  rescinding  and  avoiding 
it  at  his  election.  Murphy  v.  Sagola  L,  Co,  125  Wis.  363, 
103  N.  W.  1113;  5  Page,  Contracts.  §  3013. 

In  this  case  we  are  not  dealing  with  the  mere  inadvertence 
of  the  buyer  to  make  payment  for  an  instalment  nor  with  a 
situation  where  payment  is  delayed  by  reason  of  some 
controversy  as  to  quantity  or  quality,  but  with  a  straight-out 
refusal  to  pay  in  accordance  with  the  terms  of  the  contract. 
This,  as  was  held  in  Amhlcr  v.  Sinaiko,  168  Wis.  286,  170 
N.  W.  270,  constitutes,  as  a  matter  of  law,  a  breach  of  the 
contract.  This  is  true  both  under  the  uniform  sales  act  and 
under  the  law  as  it  stood  prior  to  the  passage  of  that  act. 
While  in  a  particular  case,  whether  the  breach  by  reason  of 
the  failure  to  deliver  an  instalment  or  to  accept  and  pay  for 
it  is  a  material  breach  or  not  is  generally  a  question  for 
the  jury  (£.  /.  Dtipont  dc  Nemours  P.  Co.  v.  United  Z.  &  C. 
Co.  85  N.  J.  Law,  416,  89  Atl.  992),  where  the  conduct  of 
the  buyer  amounts  to  a  renunciation  of  the  contract  the 
seller  may  elect  to  treat  it  as  a  breach. 

In  this  case  the  buyer  not  only  refused  payment,  but  pro- 
posed to  hold  the  moneys  then  in  his  hands  belonging  to  the 
plaintiff  as  security  for  the  further  performance  of  the 
contract.  This  constituted  a  clear  departure  from  the  con- 
tract and  amounted,  as  was  said  in  Murphy  v.  Sagola  L.  Co. 
125  Wis.  363,  103  N.  W.  1113,  to  an  announcement  that 
the  buyer  had  declined  to  carry  out  the  contract  according 
to  its  terms  and  justified  the  plaintiff  in  its  refusal  to  further 
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perform.  Norrington  v.  M^^ right,  115  U.  S.  188,  6  Sup.  Ct. 
IZ  See,  also,  Dow  C.  Co.  v.  Detroit  C.  Works,  208  Mich. 
157,  175  N.  W.  269. 

The  defendant  having  breached  its  contract  and  the 
plaintiflF  having  elected  to  treat  the  contract  as  at  an  end,  the 
defendant  had  no  right  to  require  further  deliveries.  It  was 
therefore  not  entitled  to  recover  on  its  counterclaim  for 

« 

failure  to  deliver. 
By  the  Court. — Judgment  affirmed. 


Milwaukee  Basket  Company  and  another,  Appellants, 
vs.  Wiecki  and  another,  Respondents. 

January  75 — February  8,  i(/2i. 

Workmen's  compensation:  Parents  as  dependents  of  minor  child: 
Presumption:  Burden  of  proof:  Measure  of  dependency: 
Method  of  ascertainment :  Contributions  of  fninor  to  family 
earnings. 

1.  There  is  no  presumption  from  the  mere  fact  of  family  relation- 

ship that  parents  are  partially  dependent  on  an  immarried 
son  nineteen  years  old  within  the  meaninjj^  of  the  workmen's 
compensation  act.  and  they  have  the  burden  of  showing  such 
dependency  to  a  reasonable  certainty  by  competent  evidence. 

2.  Where  members  of  a  family  con^^istinp:  of  the  parents  and  six 

children  contributed  amounts  aggregating  $3,022  to  the  family 
earnings,  of  which  deceased,  an  unmarried  son  nineteen  years 
old,  contributed  $824,  being  $432  in  excess  of  the  amount 
used  for  his  support,  the  industrial  commission  was  war- 
ranted in  finding  that  such  son  contributed  the  latter  amount 
to  his  parents*  "support"  so  as  to  entitle  them  to  benefits 
allowable  to  partial  dependents  under  sub.  (4)  (c).  sec. 
2394 — 9,  Stats.,  based  on  his  contribution,  though  $900  of 
the  family  earnings  were  paid  on  the  purcha'^e  of  a  home. 
Justices  ViNjE  and  Tonfs  dissent  in  so  far  as  the  opinion 
holds  that  the  contributions  of  the  minor  which  went  into 
savings  or  investment  are  **support"  within  the  meaning  of 
the  statute. 

3.  Where  a  minor  contributes  his  earnings  to  the  family  funds. 

so  much  thereof  as  is  actually  needed  and  necessarily  used 
for  his  individual  care  and  support  from  the  general  family 
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purse  should  be  deducted  from  his  earnings  in  determining 
the  amount  of  his  contributions  to  the  support  of  his  depend- 
ents, under  sub.  (4)  (c),  sec.  2394 — 9,  Stats.,  notwithstand- 
ing the  parents'  legal  duty  to  support  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

One  John  Wiecki  received  an  injury  resulting  in  his  death 
while  in  the  employ  of  the  Mihvaukee  Basket  Company. 
His  parents,  Francisca  and  August  Wiecki,  made  application 
for  compensation  under  the  workmen's  compensation  act. 

Deceased  was  nineteen  years  of  age  and  unmarried  at  the 
time  of  the  accident,  January  15,  1919.  The  Commission 
found  that  the  deceased  and  five  other  children  had  been 
living  as  members  of  the  family  during  the  year  preceding 
the  accident.  The  two  youngest,  aged  thirteen  and  six, 
attended  school.  Four  of  the  children  and  the  father  were 
working.  The  earnings  during  the  preceding  year  were  as 
follows : 

August  Wiecki,  the  father $1,081  45 

John,   deceased 824  33 

Max    570  07 

Frances 341  60 

Anna 791  76 

$3,609  21 
The  family  also  received  as  rent  from  a  son-in- 
law  for  a  portion  of  the  homestead  in  which 
they  lived   36  00 

$3,645  21 

It  is  conceded  that  it  was  error  on  the  part  of  the  Com- 
mission to  assume  that  the  entire  amount  of  Anna's  earn- 
ings were  contributed  to  the  family,  as  it  appears  from  the 
undisputed  evidence  that  she  in  reality  contributed  but  $169. 
Such  difference,  however,  does  not  materially  affect  the 
question  here  to  be  decided. 

A  little  more  than  a  year  before  the  death  of  John  the 
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family  had  undertaken  to  purchase  the  home  in  which  they 
lived.  During  the  year  they  had  paid  on  the  indebtedness 
for  this  home  the  sum  of  $1,300,  $400  of  which  had  been 
borrowed  from  the  son-in-law,  leaving  $900  which  had  been 
taken  out  of  the  earnings  of  the  family. 

The  Commission  determined  that  after  deducting  the 
$900  from  the  total  earnings  of  the  family  the  balance  was 
the  sum  necessarily  used  for  the  support  of  the  family. 
Assuming  that  the  support  of  the  two  children  at  school 
together  would  be  equal  to  the  support  of  one  wage-earner, 
an  amount  was  then  arrived  at  as  the  actual  cost  of  the 
support  of  each  member  of  the  family,  fixing  such  at  about 
$400.  Such  an  amount  was  deducted  from  the  earnings 
contributed  by  the  son  John  and  the  balance  then  left  of 
$432  held  by  the  Commission  to  be  the  amount  contributed 
by  John  for  the  support  of  the  family  and  the  basis  for  the 
computation  under  sub.  (4)  (c),  sec.  2394 — 9,  Stats.,  and 
multiplied  by  four  gave  the  amount  of  $1,728  fixed  as  the 
death  benefit. 

The  appellants,  the  employer  and  insurer,  brought  an 
action  for  review  in  the  circuit  court  for  Dane  county  on  the 
ground  that  the  finding  of  the  Commission  upon  the  question 
of  dependency  is  not  supported  by  the  evidence.  From  the 
judgment  of  the  circuit  court  affirming  the  award  of  the 
Commission  the  plaintiflfs  have  appealed. 

For  the  appellants  there  were  briefs  by  Brozvn,  Pradt  & 
Genrich  of  Wausau,  and  oral  argument  by  L.  A.  Pradt, 

For  the  respondents  there  was  a  brief  by  the  Attorney 
General  and  IV infield  W.  Gitman,  assistant  attorney  general, 
attorneys  for  the  Industrial  Commission,  and  Schoetz, 
Williams  &  Anderson  of  Milwaukee,  attorneys  for  Fran- 
cisca  and  August  Wiecki;  and  the  cause  was  argued  orally  by 
Mr.  Gilman. 

EscHWEiLER,  J.  The  amount  contributed  by  the  de- 
ceased minor  son  John  to  his  family  with  whom  he  lived 
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during  the  year  preceding  his  death,  even  without  having 
deducted  therefrom  the  amount  that  was  necessary  for  the 
actual  cost  of  his  support,  was  less  than  the  $900  taken  out 
of  the  family  earnings  and  paid  therefrom  on  the  purchase 
of  the  home. 

Sub.  (4)  (c),  sec.  259A — 9,  Stats.,  being  the  section  upon 
which  the  findings  of  the  Covtmission  rest,  reads,  so  far  as 
here  material,  as  follows: 

"(c)  In  case  the  deceased  employee  leaves  no  one  wholly 
dependent  upon  hinv  for  support,  but  one  or  more  persons 
partially  dependent  therefor,  the  death  benefit  shall  not  ex- 
ceed four  times  the  amount  devoted  by  deceased,  during  the 
year  immediately  preceding  his  death,  to  the  support  of  such 
dependents  and  shall  be  apportioned  according  to  the  per- 
centage that  the  amount  devoted  by  the  deceased  to  the  sup- 
port of  such  person  or  persons,  for  the  year  immediately 
prior  to  the  accident,  bears  to  the  average  annual  earnings 
of  the  deceased.'' 

The  appellants  contend  that  the  undisputed  facts  that, 
from  the  contributions  made  to  the  general  family  purse  by 
all  the  working  members  of  the  family,  there  was  taken 
out  and  used  $900  for  the  specific  purpose  of  paying  for  a 
home,  and  which  sum  was  more  than  the  total  earnings  of 
the  deceased,  conclusively  negative  the  finding  by  the 
Commission  of  partial  dependency  of  the  parents  upon  the 
deceased  son,  tinder  any  reasonable  construction  to  be  given 
to  the  section  above  quoted.  That  where,  as  here,  had 
there  been  no  contributions  by  the  deceased  son  to  the  family 
during  the  year  preceding  the  death,  there  would  have  been 
nevertheless  a  surplus  (disregarding  the  $900)  over  and 
above  the  amount  that  would  have  been  actually  expended 
for  the  care  and  support  of  the  family,  it  must  be  held  as 
a  matter  of  law  that  such  sum  of  $900,  being  in  excess  of 
the  earnings  of  the  deceased,  was  neither  used  nor  needed 
for  the  support  of  the  family  and  therefore  there  was  not  a 
case  of  partial  dependency;  that  the  surviving  parents  are 
not  losers  by  reason  of  the  son's  death  in  respect  to  any 
dependency  for  support  by  them  upon  him. 
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The  claimants  have  the  burden  of  showing  to  a  reason- 
able certainty  from  competent  evidence  that  there  was,  at  the 
time  of  the  death,  a  partial  dependency  by  them  upon  such 
deceased,  there  being  no  presiunption  in  that  regard  in  their 
favor  from  the  mere  fact  of  the  family  relationship.  Wis. 
n.  Co.  V.  Industrial  Comm.  161  Wis.  42,  45,  152  N.  W.  460. 

Under  present-day  conditions  there  cannot  be  any  ques- 
tion but  that  payments,  to  a  reasonable  extent  at  least,  for 
the  purpose  of  maintaining  the  roof  which  shelters  the 
family,  either  in  the  shape  of  rent  if  it  be  not  their  own,  or 
interest  upon  existing  indebtedness  on  such  home  if  it  be 
theirs,  and  for  repairs,  insurance,  or  such  like  items,  should 
be  considered  a  part  of  the  necessary  support  of,  the  family 
within  the  meaning  of  the  statute.  It  is  so  frankly  conceded 
by  appellants'  counsel. 

In  this  case,  instead  of  renting,  the  family  elected  to 
purchase  a  home.  By  what  must  undoubtedly  have  been 
rigid  economy,  as  is  demonstrated  by  a  momentary  compari- 
son between  the  number  maintained  and  the  amount  from 
which  such  maintenance  had  to  be  taken,  they  set  aside  a 
very  substantial  part  of  such  joint  earnings  for  the  purpose 
of  thus  securing  a  home. 

It  cannot  well  be  questioned  but  that  as  to  some  at  least 
of  the  $900  taken  out  of  the  joint  family  earnings  there  was 
a  very  proper  basis  for  holding  that  there  was  a  situation 
of  partial  dependency  of  the  parents  for  their  support  upon 
the  earnings  of  this  son.  The  Commission  was  therefore 
justified  in  so  finding,  and  such  finding  as  affirmed  by  the 
circuit  court  certainlv  cannot  be  disturbed. 

The  Commission,  having  this  situation  before  it,  arrived 
at  its  conclusion  that  the  amount  devoted  bv  the  deceased 
to  the  support  of  his  parents  duringr  the  year  prior  to  the 
accident  was  the  whole  amount  of  his  earnings  paid  over 
to  his  family  less  the  amount  actually  needed  to  pav  for  his 
care  and  support.  We  cannot  say,  in  view  of  all  the  cir- 
cumstances presented  in  this  record,  that  such  conclusion 
was  unwarranted.     Similar  holdings  have  been  sustained 
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in  other  courts.  State  ex  rel,  Fleckenstein  B.  Co.  v.  District 
Court,  134  Minn.  324,  159  N.  W.  755;  Day  v.  Sioux  Falls 
F.  Co.  (S.  Dak.)  177  N.  W.  816. 

We  find  nothing  inconsistent  with  the  result  here  reached 
in  the  cases  relied  upon  by  appellants,  Dazy  v.  Apponaug 
Co.  36  R.  I.  81,  89  Atl.  160,'and  Rhode  Island  B.  &  I.  Works 
'r.  Industrial  Comm.  287  III.  648,  122  N.  E.  830. 

It  is  suggested  in  respondents'  brief  by  the  assistant 
attorney  general  that  it  is  desirable  to  have  the  question 
now  decided  whether  or  not  the  Industrial  Commission,  in 
determining  matters  of  dependency  such  as  here  involved, 
should  deduct  from  the  total  contributions  to  the  familv  bv 
the  injured,  person  an  amount  of  money  equal  to  that  which 
was  actually  used  or  needed  for  his  individual  support  dur- 
ing the  year  in  question  before  it  fixes  the  amount  that 
should  be  held  to  have  been  contributed  to  the  support  of 
the  dependents.  It  being  contended  that  where  the  injured 
employee  was,  as  in  this  case,  a  minor  and  living  with  his 
parents,  there  was  the  corresponding  relative  duty  of  support 
of  such  minor  by  the  parent  regardless  of  whether  or  not 
the  parent  exercised  his  legal  right  to  receive  the  wages  of 
such  minor,  therefore  there  is  no  warrant  for  deducting 
such  sum,  as  the  parent  would  have  had  to  pay  just  as  much, 
the  son  not  earning  or  contributing,  as  when  earning  and 
contributing.  Although  the  question  as  presented  is  not 
necessary  for  a  disposition  of  this  case,  nevertheless  we 
feel  that  our  views  upon  it  may  be  stated  now. 

We  are  of  the  opinion  that  where,  as  here,  a  minor  con- 
tributes his  earnings  to  his  family  with  whom  he  resides, 
so  much  thereof  as  is  actually  needed  and  necessarily  used 
for  his  individual  care  and  support  from  the  general  family- 
purse  IS  to  be  treated  as  a  sum  used  for  his  individual  sup- 
port rather  than  as  a  contribution  by  him  of  the  same  amount 
to  the  support  of  his  dependents  under  the  statute  above 
quoted. 
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We  think  the  rule  and  the  reason  are  well  stated  in  the 
case  of  Moll  v.  City  Bakery,  199  Mich.  670,  165  N.  W.  649. 
By  the  Court, — ^Judgment  affirmed. 

ViNjE,  J.  (dissenting).  I  am  unable  to  concur  in  the 
view  that  that  part  of  contributions  to  the  family  fund  that 
go  into  savings  or  investment  can  be  said  to  be  for  support. 
In  this  case  the  whole  family  earned  during  the  test  year 
$3,022.45,  placing  Anna's  contribution  at  $169,  which  it  is 
conceded  it  should  be.  Out  of  this  sum  $900  were  saved 
and  invested,  leaving  $2,122.45  used  for  family  support 
for  the  year.  The  deceased  contributed  $432  net  to  the 
family  fund,  exclusive  of  his  own  support.  It  should  be 
held  that  a  proportionate  part  of  his  contribution  went  into 
savings  or  investment.  Such  proportionate  part  would  be 
$128.06,  and  this  sum  should  have  been  deducted  from  his 
net  contribution  to  the  family  fund  and  the  balance  only  held 
to  have  been  for  support. 

Under  the  principle  announced  by  the  court,  a  father  who 
earns  $3,000  for  the  test  year,  spends  $2,000  for  the  support 
of  his  family,  and  invests  $1,000  is  held  to  be  dependent 
upon  a  son  who  contributes  $400  to  the  family  fund  for  the 
year.  I  cannot  believe  that  it  was  the  legislative  intent  that 
a  father  should  be  permitted  to  swell  his  investment  account 
at  the  expense  of  an  employer  of  his  son,  or  at  the  public 
expense,  if  it  instead  of  the  employer  ultimately  bears  the 
burden.  Neither  in  popular  nor  in  technical  language  does 
the  word  "support"  connote  a  meaning  common  to  either 
"investment"  or  "savings,"  and  judicial  construction  should 
not  change  its  meaning. 

I  am  authorized  to  state  that  Mr.  Justice  Jones  concurs 
in  this  dissent 
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WiSCONSIN-MlNNESOTA    LiGHT    &    PoWER    COMPANY, 

Respondent,  vs.  Johnson,  imp.,  Appellant. 

January  15 — February  8,  ig2i. 

Workmen's  compensation:  Parents  as  dependents  of  adult  child. 

Where  an  adult  son  living  with  his  parents  paid  them  his  board 
and  lodging  and  contributed  nothing  else  to  the  family  purse 
excepting  presents,  made  payments  amounting  to  $400  upon  a 
home  for  the  family,  as  he  had  agreed  to  do  if  his  father 
would  purchase  one,  and  paid  $45  for  furniture  to  be  used  in 
the  home,  his  parents  are  not  entitled,  under  the  workmen's 
compensation  act — sub.  (4)  (c),  sec.  2394 — 9,  Stats., — ^to  an 
award  for  his  death. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed, 

One  Henry  Johnson  was  killed  April  23,  1919,  while  in 
the  employment  of  the  respondent.  Claim  for  compensa- 
tion was  made  by  John  Johnson,  his  father.  The  industrial 
commission  held  that  there  was  a  case  of  partial  dependency 
and  allowed  a  death  benefit  in  favor  of  the  father  of  four 
times  the  amount  found  to  have  been  contributed  by  the  son. 
Henry  was  twenty-five  years  of  age  at  the  time  of  the 
accident  and  for  more  than  a  year  preceding  his  death  had 
lived  at  home  with  his  father,  mother,  and  a  married  sister 
with  her  two  children.  Henry  paid  $25  a  month  for  his 
jix)ard.  Under  claimant's  testimony  that  was  jiist  about  the 
cost  of  his  board. 

Within  the  year  preceding  his  death  and  on  the  suggestion 
of  Henry  and  upon  his  stating  that  he  would  pay  for  it,  the 
father  disposed  of  the  old  house  in  which  they  had  been 
theretofore  living  and  purchased  a  new  home.  The  son 
then  drew  $200  from  the  savings  bank  in  which  he  kept  his 
funds  and  gave  a  check  for  that  amount  to  his  mother  and 
it  was  applied  directly  on  the  first  payment  for  the  house. 
Subsequently  and  during  the  same  year  he  in  the  same 
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manner  advanced  another  $200.  He  also  bought  and  paid 
for  furniture  in  the  amount  of  $45  which  was  placed  in 
the  house.  He  also  gave  his  mother  two  items  of  $10  each, 
but  one  was  in  the  nature  of  a  Christmas  present  and  the 
other  to  enable  her  to  visit  another  member  of  the  family, 
and  both  of  these  items  were  disregarded  in  the  findings  of 
the  industrial  commission.  The  father  was  able,  out  of 
his  earnings,  to  make  small  payments  upon  the  house. 

Upon  appeal  to  the  circuit  court  the  award  was  set  aside. 
From  the  judgment  so  directing  the  claimant  has  appealed. 

A,  C.  Larson  of  Eau  Claire,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Linderman  & 
Ramsdell  of  Eau  Claire,  and  oral  argument  by  G,  0.  Linder- 
man. 

For  the  defendant  Industrial  Commission  there  was  a 
brief  by  the  Attorney  General  and  VVinfield  IV.  Gilman, 
assistant  attorney  general,  and  oral  argument  by  Mr.  GiU 
man. 

EscHWEiLER,  J.  In  this  case  an  adult  son,  living  with 
his  parents  and  paying  them  for  his  board  and  lodging  a 
regular  amount  fairly  equivalent  to  its  cost,  contributed 
nothing  in  excess  of  such  amount  to  the  family  purse.  The 
father  had  no  legal  control  over  the  wages  of  the  son.  Two 
contributions  of  $200  each  were  made  by  the  son  for  the 
avowed  and  designated  purpose  of  the  purchase  of  a  home. 
Neither  of  such  payments  ever  became  a  part  of  the  general 
family  fund,  nor  were  they  intended  to  be  used  for  any 
other  purpose  than  the  particular  one  to  which  they  were 
in  fact  applied. 

We  feel  compelled  to  hold  that  under  the  facts  in  this 
case  the  $445  paid  by  the  son  was  not  paid  by  him  for  the 
support  of  his  parents  within  the  meaning  of  sub.  (4)  (c), 
sec.  2394 — 9,  Stats.,  under  which  the  claim  is  made.  The 
facts  here  are  so  manifestly  different  from  those  appearing 
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in  the  case  of  Milwaukee  Basket  Co,  v,  Wiecki,  decided 
herewith  {ante,  p.  391,  181  N.  W.  308),  that  extended  dis- 
cussion is  unnecessary. 

It  follows  that  the  judgment  of  the  circuit  court  should 
be  affirmed. 

By  the  Court, — ^Judgment  affirmed. 


City  of  Milwaukee,  Respondent,  vs.  Milwaukee  Elec- 
tric Railway  &  Light  Company,  Appellant. 

September  25, 1^20 — March  8,  ip2i. 

Street  railways:  Distinction  between  street  and  interurban  rail- 
ways: Jurisdiction  of  courts:  Questions  relating  to  franchises: 
Unlawful  use  of  city  streets:  Injunction  at  request  of  city: 
Estoppel:  Use  of  streets  without  franchise:  Continuing  tres- 
pass: Prescription:  Eminent  domain:  Compensation  to  ad- 
joining owners:  Highways:  Purpose  of  dedication. 

1.  Neither  the  railroad  commission,  whose  function  is  to  establish 

reasonable  street-car  rates,  nor  the  courts  can  interfere  with 
the  granting  of  a  street  railway  franchise,  which  is  a  legisla- 
tive act;  but  whether  the  company  needs  a  further  franchise 
than  it  has  to  carry  on  its  business  within  the  limits  of  a 
given  city  is  a  judicial  question  within  the  jurisdiction  of  the 
courts. 

2.  Though  the  right  to  prevent  the  unlawful  exercise  of  a  franchise 

by  a  street  railway  company  rests  solely  with  the  state,  to  be 
asserted  in  quo  warranto,  a  city  has  authority  in  its  govern- 
mental capacity  and  is  charged  with  the  duty  to  maintain  the 
streets  for  lawful  travel,  and  as  an  incident  of  that  dutv 
can  have  their  unlawful  use  by  ^  street  railway  company 
prevented  by  injunction.  In  its  proprietary  capacity  as  the 
owner  of  lots  a  city  can,  like  any  other  owner,  sue  for  in- 
junction to  restrain  the  placing  of  an  additional  burden  on 
the  streets  abutting  its  lots  without  compensation. 

3.  The  fact  that  a  city  has  acquiesced  for  more  than  twenty  years 

in  the  use  of  its  streets  by  a  street  railway  company  does  not 
estop  the  city  from  asserting  its  right  to  prevent  such  use. 

4.  A  city  seeking  to  prevent  the  use  of  streets  for  interurban  rail- 

way traffic  cannot,  in  its  proprietary  capacity  as  owner  of  lots 
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abutting  on  the  streets,  resort  to  condemnation,  in  the  absence 
of  a  franchise  for  intern rban  traffic. 

5.  The  use  of  city  streets  by  a  street  railway  company  without  a 

franchise  permitting  the  particular  use  is  a  continuing  tres- 
pass on  the  streets,  which  may  be  restrained  by  injunction. 

6.  As  against  the  city  in  its  governmental  capacity  or  as  against 

the  public,  a  continuing  trespass  on  city  streets  by  a  street 
railway  company  using  the  streets  for  a  purpose  not  permitted 
by  its  franchise  cannot  ripen  into  a  right. 

7.  This  court  has  held  (a)  that  city  streets  are  subject  to  ordinary 

surface  street  railway  service  without  compensation  to  the 
owners  of  abutting  lands ;  (b)  that  country  highways  or  streets 
outside  of  city  limits  are  not  subject  to  ordinary  street  rail- 
way service  without  extra  compensation  to  the  owners  of 
abutting  lands  who  thereby  suffer  serious  impairment  to  their 
right  of  access  to  such  lands;  and  (c)  that  neither  city  streets 
nor  country  highways  are  subject  to  interurban  railway 
service  without  compensation  to  the  owners  of  abutting  lands. 

8.  The  purpose  of  dedicating   streets  and  highways   for  public 

use  is  to  permit  travel  thereover,  and  the  means  by  which 
travel  is  effected  is  secondary  to  the  primary  purpose  and 
may  change  from  time  to  time  with  new  inventions  and 
changed  conditions. 

9.  Urban  surface  street  car  passenger  service  is  the  transporta- 

tion of  passengers  in  suitable  cars  over  the  streets  of  a  city 
operated  so  as  to  permit  them  to  enter  and  leave  the  cars  at 
reasonable  intervals,  regardless  of  the  initial  point  from  which 
the  car  or  passenger  comes  or  the  point  to  which  they  are 
destined,  the  criterion  being  the  character  of  the  service 
rendered  by  the  cars  while  on  the  city  streets. 

10.  Interurban  railway  passenger  traffic  as  to  a  given  city  is  the 

transportation  between  it  and  other  cities  or  municipalities  of 
passengers  without  thereby  rendering  reasonable  or  the  pre- 
scribed street-car  service  in  such  city. 

11.  The  operation  upon  an  urban  surface  street  railway  by  the 

owner  of  the  franchise  therefor  of  cars  reasonably  suitable 
for  street-car  service,  and  which  give  street-car  service  in 
such  manner  as  the  railroad  commission  may  prescribe,  or,  in 
the  absence  of  regulations  by  the  commission,  give  reasonable 
street-car  service,  does  not  subject  the  adjacent  property 
within  the  city  limits  to  an  additional  servitude,  though  such 
cars  may  start  from  or  be  destined  for  points  outside  the  city 
limits  or  be  used  in  strictly  interurban  service  outside  of  the 
city  limits;  and  the  operation  of  such  cars  within  the  city 
limits  does  not  require  any  franchise  additional  to  the  urban 
surface  street-car  franchise.  Vounkin  i\  Milwaukee  L.,  H.  & 
r.  Co.  120  Wis.  477,  overruled. 
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12.  Where  the  street  railway  company  had  a  tranchise  for  carry- 
ing freight  to  a  certain  street,  which  was  the  city  limits,  it 
had  the  right  to  continue  carrying  freight  to  such  street  after 
the  city  limits  were  extended. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  E.  T.  Fairchild,  Circuit  Judge.    Reversed, 

Action  by  the  city  of  Mikvaukee  in  its  governmental 
capacity  and  also  in  its  proprietary  capacity  as  owner  of  a 
large  number  of  lots  abutting  upon  streets  over  which  the  de- 
fendant operates  its  street  railway  system  to  enjoin  the  de- 
fendant, which  has  no  interurban  franchise  in  the  city  of 
Milwaukee,  from  carrying  upon  its  street  railway  system  in 
the  city  of  Milwaukee  passengers  brought  from  or  carried  to 
points  outside  of  the  corporate  limits  of  the  city:  The 
trial  court  defined  an  interurban  passenger  as  one  whose 
passage  starts  at  a  point  within  the  city  for  a  destination 
outside  of  the  city  limits  or  starts  from  a  point  outside  of 
the  city  limits  and  comes  to  a  point  within  the  city  limits. 
Based  upon  this  definition  of  an  interurban  passenger,  he 
found  that  interurban  service  was  rendered  wherever  an 
interurban  passenger  was  carried  and  found  within  what 
specific  points  on  each  of  defendant's  lines  within  the  city 
interurban  service  was  rendered.  As  conclusions  of  law 
the  court  held  (a)  that  the  city  in  its  governmental  capacity- 
was  entitled  to  an  injunction  restraining  the  defendant  from 
operating  cars  carrying  interurban  passengers  between  the 
points  and  over  the  portions  of  the  line  described  in  the 
•findings  of  fact;  (b)  that  the  city  in  its  capacity  as  owner 
of  the  properties  described  in  the  findings  of  fact  was  en- 
titled to  an  injunction  restraining  the  defendant  from  operat- 
ing cars  carrying  interurban  passengers  in  front  of  such 
properties;  and  (c)  the  city  is  entitled  to  an  injunction  re- 
straining the  carriage  of  freight  across  the  city  limits  as 
found  in  finding  number  2.  From  a  judgment  entered 
accordingly  the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Van  Dyke,  Shaw, 
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Muskat  &  Van  Dyke,  attorneys,  and  Miller,  Mack  &  Fair- 
child,  of  counsel,  all  of  Milwaukee;  and  the  cause  was 
argued  orally  by  James  D.  Shaw  and  Edivin  S.  Mack. 

Clifton  Williams,  city  attorney,  for  the  respondent. 

The  following  opinion  was  filed  December  14,  1920: 

ViNjE.  J.  Defendant's  contention  that  the  court  has  no 
jurisdiction  of  the  action  because  it  necessarily  prevents 
the  enforcement  of  an  order  of  the  railroad  commission  is 
not  tenable.  It  is  the  function  of  the  railroad  commission 
to  establish  reasonable  street-car  rates.  It  is  not  concerned 
with  the  question  of  w^hether  or  not  the  street  car  company 
has  the  requisite  franchise  to  operate  its  cars.  That  is 
purely  a  judicial  question.  The  granting  of  the  franchise 
is  a  legislative  act,  which  neither  the  railroad  commission 
nor  the  courts  can  interfere  with.  Whether  defendant  needs 
a  further  franchise  than  it  has  to  carry  on  its  business  with- 
in the  limits  of  Milu'aukcc  is  the  main  question  for  deter- 
mination in  this  case,  and  it  is  a  judicial  question  within  the 
jurisdiction  of  the  trial  court. 

Defendant  also  claims  that  the  city  in  its  governmental 
capacity  has  no  power  to  maintain  thi^  action,  because  it  is 
said  the  city  has  no  rights  or  duties  with  respect  to  the 
unlawful  exercise  of  franchise,  since  such  right  rests  solely 
with  the  state  to  be  asserted  in  an  action  of  quo  zvarranto. 
That  is  true.  But  this  is  not  an  action  to  annul  a  franchise. 
The  city  is  charged  with  the  duty  of  maintaining  streets  for 
lawful  travel,  and  as  an  incident  of  that  dutv  it  has-  the 
right  to  inquire  if  a  certain  kind  of  travel  is  lawful,  and  if 
not  to  have  it  prohibited  by  injunction.  It  claims  defendant 
has  no  franchise  for  interurban  traffic  and  that  it  is  carrying 
on  such  traffic  on  the  streets  of  the  citv.  Streets  are  dedi- 
cated  for  lawful  travel,  and  a  city  has  the  right  to  see  that 
the  purpose  of  the  dedication  is  not  departed  from  by  the 
unlawful  use  of  streets. 

As  the  owner  of  a  large  number  of  lots  abutting  upon 
streets  on  which  defendant's  tracks  are  laid,  the  city  in  its 
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proprietary  capacity  may  maintain  this  action  to  prohibit  any 
burden  additional  to  a  lawful  street  use  being  imposed  upon 
them  without  compensation.  Chicago  &  N.  W.  R.  Co.  zk 
Mihcaukee,  R.  &  K.  E.  R.  Co.  95  Wis.  561,  70  N.  W.  678; 
Vounkin  v.  Mihvaukee  L.,  H.  &  T.  Co.  112  Wis.  15,  87  N. 
W.  861 ;  Beloit,  D.  L.  6r  J.  R.  Co,  v.  Macloon,  136  Wis.  218, 
116  N.  W.  997;  Schuster  v.  Mikvaukce  E.  R.  &  L.  Co.  142 
Wis.  578,  126  N.  W.  26.  For,  as  was  said  in  Milwaukee  v. 
Milwaukee,  12  Wis.  93,  101,  "In  its  character  of  a  political 
power,  or  local  subdivision  of  government,  it  is  a  public 
corporation,  but  in  its  character  of  owner  of  property  it  is 
a  private  corporation,  possessing  the  same  rights,  duties, 
and  privileges  as  any  other."  See,  also,  Eaii  Claire  Dells 
Imp.  Co.  V.  Eau  Claire,  172  Wis.  240,  179  N.  W.  2. 

In  view  of  what  has  been  held  it  cannot  be  said  that  the 
city's  case  is  without  equity  if  it  can  establish  an  unlawful 
use  of  its  streets  either  as  to  its  governmental  or  proprietary 
capacity.  The  fact  that  it  has  for  a  considerable  period  of 
time,  upwards  of  twenty  years  the  court  found,  acquiesced 
in  such  use,  if  any,  does  not  estop  it  from  now  asserting  its 
claim.  Wilbur  L.  Co.  r.  Milwaukee  L.,  H.  &  T.  Co.  134 
Wis.  352.  114  N.  W.  813;  Schuster  v.  Milwaukee  E.  R.  Sr 
L  Co.  142  Wis.  578,  126  N.  W.  26.  In  its  proprietary- 
capacity  it  could  not  resort  to  condemnation  in  the  absence 
of  a  franchise  for  interurban  traffic.  Beloit,  D.  L.  &  J.  R. 
Co.  V.  Macloon,  136  Wis.  218,  116  N.  W.  897.  The  use 
of  the  streets  bv  the  defendant  without  a  franchise,  where 
one  is  needed,  constitutes  a  continuing  trespass.  Ibid.  As 
against  the  city  in  its  governmental  capacity,  or  as  against 
the  public,  the  continuing  trespass,  if  any,  has  not  ripened 
into  a  right. 

Before  we  consider  the  question  of  whether  or  not  the 
defendant  has  made  a  use  of  the  city's  streets  not  warranted 
by  its  franchise,  it  is  desirable  to  state  briefly  what  our  court 
has  held  upon  this  and  related  questions.    It  has  held : 

(a)  That  city  streets  are  subject  to  ordinary  surface 
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street  railway  service  without  compensation  to  the  owners 
of  abutting  lands.  Hobart  v,  Mihvaukee  City  R.  Co.  27  Wis. 
194;  Chicago  &  N,  W.  R.  Co.  v.  Milwaukee,  R,  &  K.  E.  R. 
Co.  95  Wis.  561,  70  N.  W.  678;  La  Crosse  City  R.  Co.  v. 
Higbee,  107  Wis.  389,  83  N.  W.  701 ;  Beloit,  D.  L.  &  J.  R. 
Co.  V.  Macloon,  136  Wis.  218,  116  N.  W.  897.  (b)  That 
country  highways  or  streets  outside  of  city  limits  are  not 
subject  to  ordinary  surface  street  railway  service  without 
extra  compensation  to  the  owners  of  abutting  lands  who 
thereby  suffer  serious  impairment  to  their  access  thereto. 
Zehren  v.  Mihvaukee  E.  R.  &  L.  Co.  99  Wis.  83,  74  N.  W. 
538.  -(c)  That  neither  city  streets  nor  country  highways 
are  subject  to  interurban  surface  railway  service  without 
compensation  to  the  owners  of  abutting  lands.  Chicago  & 
N.  W.R.  Co.  V.  Mihvaukee,  R.  &  K.  E.  R.  Co.  95  Wis.  561, 
70  N.  W.  678;  Younkin  v.  Mihvaukee  L.,  H.  &  T.  Co.  120 
Wis.  477,  98  N.  W.  215 ;  Bcloit,  D.  L.  &  J.  R.  Co.  v.  Mac- 
loon,  136  Wis.  218,  116  N.  W.  897;  Schuster  v.  Mihvaukee 
E.  R.  &  L.  Co.  142  Wis.  578,  126  N.  W.  26. 

None  of  the  cases  define  what  constitutes  passenger 
street  railway  service  nor  what  constitutes  passenger  inter- 
urban railway  service,  though  it  is  apparent  that  the  addi- 
tional burden  must  grow  out  of  some  difference  in  the 
service.  In  Schuster  v.  Mihvaukee  E.  R.  &  L.  Co.  142  Wis. 
578,  126  N.  W.  26,  it  was  found  that  the  interurban  cars 
were  larger  than  street  cars;  that  they  usually  ran  at  a 
greater  speed  and  often  in  trains  of  two  or  more  and  stopped 
after  reaching  the  city  limits  to  discharge  only  interurban 
passengers,  and  had  a  terminal  station  for  the  discharge 
of  most  of  their  passengers.  This  constituted  a  substantial 
diflference  from  ordinary  street-car  service,  especially  as  to 
the  discharge  of  passengers.  In  Beloit,  D.  L.  &  J.  R.  Co. 
V.  Macloon,  supra,  the  interurban  road  had  not  secured  from 
the  city  council  a  right  to  use  the  street  for  interurban  rail- 
way purposes  but  only  for  urban  street  railway  purposes, 
and  it  was  held  that  it  could  not  condemn  for  interurban 
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uses.  In  Younkin  z\  Mihvaukce  L.,  H.  &  T.  Co.  120  Wis. 
477,  98  N.  W.  215,  decided  in  1904,  the  interurban  cars 
ran  from  Milwaukee  through  Waukesha  and  to  Waukesha 
Beach,  a  distance  of  about  three  miles  bevond  Waukesha. 
The  cars  were  held  to  render  interurban  service  in  Waukesha 
though  they  ran  through  the  city  as  local  cars  and  rendered 
the  usual  local  street-car  service.  There  is  nothing  to  show 
they  did  not  render  such  local  service  in  a  reasonably 
adequate  and  satisfactory  manner.  But  the  court  reached 
the  conclusion  that,  since  thev  were  in  interurban  service 
before  they  reached  Waukesha  and  after  they  left  it,  they 
were  in  such  service  within  the  limits  -of  Waukesha.  In 
other  words,  the  decision  went  upon  the  basis  of  the  origin 
and  destination  of  the  cars  rather  than  upon  the  character 
of  the  service  thev  rendered  while  in  Waukesha.  The 
question  presented  is,  Shall  we  adhere  to  that  basis  or  shall 
we  seek  to  define  passenger  street-car  service  and  passenger 
interurban  service  upon  a  basis  of  difference  in  service? 
The  latter  seems  to  be  not  only  the  most  logical  but  also  the 
only  criterion  that  will  permit  of  a  change  in  method  from 
time  to  time  as  new  inventions  or  uses  spring  into  being. 

Law  is  the  rule  of  reason  applied  to  existing  conditions. 
Obviously,  when  conditions  change  there  must  be  a  corre- 
sponding change  in  the  law,  else  it  would  cease  to  be  a  rule 
of  reason  and  would  become  a  mere  arbitrarv  static  rule. 
Law  indicating,  as  it  does,  the  just  relations  that  obtain 
under  given  conditions,  can  be  static  only  so  long  as  the 
conditions  to  which  it  applies  remain  static.  It  does  not 
prevent  new  conditions  from  arising,  for  if  it  did,  and  could, 
progress  would  be  arrested.  On  the  contrary,  it  aims  to 
adjust  relations  to  conditions  as  they  exist  when  rights  or 
obligations  are  claimed  under  them,  and  in  proportion  as  it 
does  that  equitably  it  performs  its  true  function.  When- 
ever it  arrests  or  clogs  true  progress  it  ceases  to  function 
truly.  To  do  justice,  then,  under  existing  conditions,  is  its 
paramount  office — all  else,  even  the  most  venerable  prece- 
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dents,  must  yield  to  that  office.  So  much  by  way  of  an 
academic  introduction  to  the  legal  solvent  that  must  be 
applied  to  the  question  now  before  us. 

In  the  development  of  every  industry  important  changes 
take  place  from  time  to  time.  This  is  true  of  street-car  and 
interurban  service  as  well  as  of  other  industries.  Changes 
have  taken  place  in  the  size  of  rails  used,  in  the  power 
employed,  in  the  size  and  weight  of  cars,  in  the  rate  of 
speed,  in  the  frequency,  of  stops,  and  in  many  other  respects. 
First  we  had  animal  power,  then  cable  cars,  and  now 
electric  cars.  Wq  find  much  less  difference  within  city 
limits  between  the  ordinary  interurban  and  street  railway 
service  than  we  did  a  few  decades  ago.  The  California 
court  points  this  out,  saying: 

"There  has  recently  come  into  existence  a  certain  class  of 
railroads,  known  as  interurban  roads,  which  are  a  sort  of 
hybrid,  having  in  some  respects  the  characteristics  of  the 
ordinary  railroad,  and  in  others  those  of  the  street  railroad. 
Within  the  limits  of  the  cities  which  they  enter  they  usually 
pass  along  the  streets,  and  perform  the  ordinary  functions 
of  street  railroads,  stopping  where  desired  to  let  passengers 
on  or  off,  and  serving  the  public  need  for  local  street  travel. 
Outside  the  cities,  on  their  way  from  one  city  or  town  to 
another,  they  frequently  travel  upon  a  roadway  obtained 
from  private  persons,  not  upon  a  public  road,  and  stop,  as 
in  case  of  ordinary  railroads,  only  at  stations  established  by 
them  for  that  purpose."  San  Francisco  &  S.  M,  E,  Co.  v. 
Scott,  142  Cal.  222,  75  Pac.  575. 

The  purpose  of  dedicating  streets  and  highways  for  public 
use  is  to  permit  travel  thereover.  The  means  by  which  travel 
is  effected  is  secondary,  the  purpose  is  primary.  La  Crosse 
City  R.  Co.  V.  Higbee,  107  Wis.  389,  83  N.  W.  701.  The 
means  may  change  from  time  to  time,  dependent  upon  man's 
inventive  genius.  Not  so  long  ago  animal  power  was  the 
exclusive  means  of  travel  whether  used  to  propel  the  animal 
alone,  as  in  walking,  or  in  transporting  passengers  by  means 
of  an  animal-drawn  vehicle.     Naturally,  therefore,  it  was 
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considered  that  streets  were  dedicated  to  the  use  of  walking 
and  driving  only — limiting  driving  to  animal  power.  With 
the  advent  of  steam  and  electricity  came  other  power  for 
street  travel  use.  Since  the  primary  use  of  streets  is  travel — 
the  transportation  of  persons  and  goods  thereover, — any 
method  of  accomplishing  that  purpose  in  a  reasonably  safe, 
convenient,  practical,  and  effective  way  constitutes  a  legiti- 
mate street  use. 

The  growth  of  large  cities  has  taxed  the  inventiveness  of 
man  to  the  utmost  to  solve  the  question  of  passenger  trans- 
portation therein,  and  especially  in  their  congested  business 
centers.  We  now  have  surface,  elevated,  and  subway 
tracks.  We  have  local,  limited,  or  express  cars.  They 
run  singly,  or  more  often  in  trains  of  considerable  length. 
We  thus  see  that  man's  necessities  and  his  ability  to  meet 
those  necessities  have  materially  changed  street  travel  as 
to  method  though  the  street  purpose  remains  the  same. 
The  use  of  the  streets  is  open  to  all  who  wish  to  travel 
thereon  whether  for  business  or  pleasure,  whether  residents 
or  nonresidents.  It  is  to  the  interest  of  a  city  to  make  its 
streets  convenient  for  the  easy  travel  thereon  of  all  who 
live  within  or  visit  it. 

In  view  of  the  foregoing  considerations,  we  hold  that 
urban  surface  street-car  passenger  service  is  the  transporta- 
tion of  passengers  in  suitable  cars  over  the  streets  of  a 
city  operated  so  as  to  permit  them  to  enter  and  leave  the 
cars  at  reasonable  intervals.  The  initial  point  from  which 
the  car  or  passenger  comes  or  the  point  to  which  they  are 
destined  is  immaterial.  The  criterion  is  the  character  of 
the  service  rendered  by  the  car  while  on  the  city  streets. 
If  that  is  an  ordinarv  or  reasonable  street-car  service  as  to 
fitness  of  car,  rate  of  speed,  and  frequency  of  stops  for 
passengers  to  enter  and  leave,  then  while  on  the  city  streets 
such  service  is  street-car  service  though  the  car  may  come 
from  or  enter  interurban  service  on  the  same  trip.      In 
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Jeffers  v,  Annapolis  (Md.)  68  Atl.  361,  it  was  held  that  an 
electric  railway  is  none  the  less  a  "street"  railway  within 
city  limits,  under  ordinances  authorizing  it  to  use  certain 
streets,  though  when  it  leaves  the  city  it  becomes  an  inter- 
urban  railway.  So  held  at  the  suit  of  an  owner  of  an 
abutting  lot  within  the  city  who  sought  compensation  but 
was  denied  it.  And  in  Stale  ex  rel.  Ddnnison  v.  Seattle 
R.  &  S,  R.  Co.  64  Wash.  167,  116  Pac.  638,  it  was  held  that 
a  railway  company  which  performs  the  service  of  an  ordi- 
nary street  railroad  in  a  city  under  a  franchise  granted  by 
the  city  is,  as  to  such  service,  a  street  railroad  though  it  is 
also  an  interurban  railroad  engaged  in  carrying  passengers 
beyond  the  limits  of  the  city. 

We  further  hold  that,  as  to  a  given  city,  interurban  rail- 
way passenger  traffic  is  the  transportation  between  it  and 
other  cities  or  municipalities  of  passengers  without  thereby 
rendering  reasonable  or  the  prescribed  street-car  service  in 
such  city.  In  interurban  service  the  streets  of  the  city  are 
used  for  a  purpose  foreign  to  their  dedication  by  being 
transformed  into  a  right  of  way  for  a  commercial  railroad 
which  does  not  render  reasonable  street  service.  Hence 
the  additional  burden  upon  abutting  lands. 

From  the  foregoing  it  follows  that  the  operation  upon  an 
urban  surface  street  railway  by  the  owner  of  the  franchise 
therefor  of  cars  reasonably  suitable  for  street-car  service, 
and  which  give  street-car  service  in  such  manner  as  the  rail- 
road commission  may  prescribe,  or,  in  the  absence  of  regu- 
lations by  the  commission,  give  reasonable  street-car  service, 
does  not  subject  the  adjacent  property  within  the  city  limits 
to  an  additional  servitude,  though  such  cars  may  start  from 
or  be  destined  for  points  outside  the  city  limits  or  be  used 
in  strictly  interurban  service  outside  of  the  city  limits;  and 
the  operation  of  such  cars  within  the  city  limits  does  not  re- 
quire any  franchise  additional  to  the  urban  surface  street-car 
franchise. 
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Since  we  reach  the  conclusion  that  the  trial  court  enter- 
tained an  erroneous  view  as  to  what  constitutes  interurban 
service,  it  follows  that  conclusions  of  law  (a)  and  (b)  are 
also  erroneous  and  that  the  case  must  be  sent  back  for  a 
new  or  further  trial  as  to  whether  or  not  the  defendant 
renders  any  interurban  service  within  the  city  of  Milwaukee, 
and,  if  so,  on  w^hat  lines  and  between  what  points.  It  is 
probable  that  from  the  evidence  already  taken  that  fact  could 
be  determined.  But  we  think  it  just  to  the  parties,  in  view 
of  the  difference  between  the  trial  court's  conception  of  in- 
terurban service  and  this  court's  view  thereof,  to  permit  them 
to  introduce  such  further  testimony  as  they  may  desire,  to 
the  end  that  all  the  evidence  applicable  to  the  law  as  herein 
contained  may  be  taken.  We  see  no  reason  for  disturbing 
the  trial  court's  conclusion  (c). 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 

The  following  opinion  was  filed  March  8,  1921 : 

Per  Curiam.  Our  attention  is  called  to  the  fact  that 
defendant's  Milwaukee-Waukesha  line  had  a  franchise  for 
carrying  freight  east  as  far  as  Twenty-second  avenue,  which 
w^as  formerly  the  city  limits  of  Milwaukee.  They  have  since 
been  extended  further  west.  In  the  opinion  it  was  stated 
that  we  saw  no  reason  for  disturbing  the  trial  court's  con- 
clusion (c),  which  was  that  the  city  is  entitled  to  an  iniimc- 
tion  restraining  the  carriage  of  freight  across  the  city  limits 
as  found  in  finding  number  2.  In  view  of  the  change  in  the 
city  limits  this  conclusion  will  be  construed  to  authorize  the 
defendant  to  carry  freight  on  its  Milwaukee- Waukesha  line 
as  far  east  as  Twentv-second  avenue,  the  former  citv  limits. 

A  motion  for  a  rehearinsf  was  denied,  without  costs,  on 
March  8.  1921. 
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State  ex  rel.  Blaine,  Attorney  General,  vs.  Fairchild,  Circuit 

Judge,  and  others. 

September  2^ — December  14,  Ip20. 

On  a  motion  to  quash  an  alternative  writ  of  ^nandamus  restrain- 
ing the  enforcement  of  the  judgment  of  the  court  in  the  case 
of  Milwaukee  v.  Milwaukee  E,  R,  &  L.  Co.,  ante,  p.  400,  the 
decision  in  that  case  controls,  and  the  motion  to  quash  is 
denied. 

Original  action  of  mandamus, 

/.  /.  Blaine,  attorney  general,  and  M.  B.  Olbrich,  deputy  attorney 
general,  for  relator. 

Van  Dyke,  Shaw,  Muskat  &  Van  Dyke  and  Miller,  Mack  &  Fair- 
child,  all  of  Milwaukee,  and  Clifton  Williams,  city  attorney,  for 
defendants. 

Vinje,  J.  Mandamus  sued  out  of  this  court  to  restrain  the 
circuit  court  and  parties  in  the  case  of  City  of  Milwaukee  v,  Mil- 
Tjuaukee  Electric  Railway  &  Light  Company  from  carrying  into 
effect  the  judgment  entered  therein,  and  especially  that  part  of  it 
requiring  passengers  from  outside  of  the  city  limits  but  within 
the  single-fare  zone,  as  established  by  the  railroad  commission,  or 
passengers  from  the  city  going  to  some  point  in  the  single- fa  re 
zone  outside  the  city,  to  pay  an  additional  fare  at  the  city  limits. 
In  view  of  the  decision  herewith  rendered  in  the  case  of  City  of 
Milwaukee  v.  Milwaukee  Electric  Railway  &  Light  Co.,  ante,  p.  400, 
180  N.  W.  339,  the  petition  is  held  to  contain  all  the  essential 
facts  necessary  to  state  a  cause  of  action,  and  the  city's  motion  to 
quash  the  alternative  writ  of  mandamus  is  denied. 

By  the  Court. — Motion  to  quash  the  alternative  writ  of  manda- 
nius  is  denied. 
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State  ex  rel.  Hemmy,  Respondent,  vs.  Miller,  Appellant. 
State  ex  rel.  Pautsch,  Respondent,  vs.  Lindemann,  Ap- 
pellant. 

October  20,  1^20 — March  8,  ip2i. 

Corporations:  Election  of  officers:  Eligibility:  Nonresident  offi- 
cers: Proxies:  Lack  of  documentary  stamps:  Validity:  Re- 
ceipt by  election  officials:  Liability:  Rehearing  on  motion  of 
court, 

1.  Where  the  by-laws  of  a  mutual  hail  and  cyclone  insurance 

company  required  that  a  member  be  given  a  second  notice  by 
mail  of  delinquency  in  the  payment  of  an  assessment,  a  mem- 
ber in  default  was  entitled  to  vote  where  it  did  not  appear 
that  the  second  notice  had  been  given. 

2.  Where  the  articles  of  incorporation   of   a   mutual   hail  and 

cyclone  insurance  company,  after  reciting  who  should  be  the 
first  officers  and  directors,  declared  that  each  officer  should 
reside  at  the  place  of  the  home  office,  while  other  sections 
declared  that  each  director  should  be  a  bona  fide  resident  of 
the  state,  one  not  residing  at  the  place  of  the  home  office  is 
ineligible  to  be  an  officer. 
On  rehearing: 

3.  This  court  has  power,  on  its  own  motion,  to  order  a  rehearing 

although  neither  party  moved  therefor,  and  although  the 
order  was  not  made  within  thirty  days  after  the  original 
decision  was  filed,  where  the  court  ordered  the  record  to  be 
retained  within  sixty  days  after  such  decision  was  announced. 

4.  Although  the  federal  revenue  act  of  1919  (U.  S.  Comp.  Stats. 

Ann.  Supp.  1919,  §  6318m)  provides  for  the  retention  in  force 
of  all  laws  relating  to  the  assessment  and  collection  of  taxes, 
so  far  as  applicable,  the  act  of  Congress  of  June  13,  1898, 
making  certain  unstamped  instruments,  including  voting 
proxies,  invalid,  did  not  become  a  part  of  the  revenue  act  of 
1919  so  as  to  forbid  the  voting  of  an  unstamped  proxy  at  a 
corporate  election,  since  in  the  passage  of  the  revenue  act 
of  1914  these  sections  were  incorporated  in  the  bill  passed  by 
the  House  of  Representatives  but  were  eliminated  by  the 
Senate. 

5.  The  presiding  officers  and  inspectors  of  a  corporate  election 

were  not  justified  in  rejecting  unstamped  voting  proxies  on 
the  ground  that  the  reception  of  such  ballots  would  subject 
them  to  a  penalty  under  the  revenue  act  of  1919  (U.  S.  Comp. 
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Stats.  Ann.  Supp.  1919,  §  6318^),  providing  that  whoever 
"accepts"  any  instrument,  document,  or  paper  without  the  full 
amount  of  tax  thereon  be  duly  paid  is  guilty  of  a  misdemeanor 
and  subject  to  a  fine. 

Appeals  from  orders  of  the  circuit  court  for  Dodge 
county:  Chester  A.  Fowler,  Judge.    Affirmed. 

The  first  action  was  brought  by  plaintiff  to  test  the  right 
and  title  of  defendant  to  the  office  of  director  of  the  Wiscon- 
sin Farmers  Mutual  Hail  and  Cyclone  Insurance  Company, 
a  Wisconsin  corporation  with  principal  offices  at  Juneau, 
Wisconsin. 

The  last  annual  meeting  of  this  company  was  held  at  its 
offices  November  3,  1919.  At  this  time  there  was  to  be  held 
an  election  of  director  of  the  company  to  succeed  T.  P, 
Hemmy,  the  plaintiff.  Both  plaintiff  and  defendant  were 
candidates  for  the  office,  and  the  defendant  was  declared 
elected  on  the  ballots  taken  at  the  meeting.  Plaintiff  con- 
tends that  the  defendant  was  not  legally  elected,  but  that 
nevertheless  he  entered  into  and  usurped  the  office. 

Defendant  demurred  to  the  complaint.  The  demurrer 
was  heard  and  overruled  bv  the  circuit  court.  From  the 
order  overruling  this  demurrer  appeal  is  taken. 

The  second  action  was  brought  to  test  the  right  and  title 
of  the  appellant  to  the  oflice  of  secretary  of  the  same  com- 
pany. 

At  a  meeting  of  the  board  of  directors  of  the  company  in 
which  William  F.  Miller  participated  as  a  director,  Ferd. 
Lindemann  was  declared  elected  as  secretary  of  the  com- 
pany. Plaintiff,  who  was  secretary  at  the  time,  was  also  a 
candidate  for  the  office.  U^illiam  F.  Miller  cast  his  vote  in 
favor  of  the  defendant.  Defendant  was  elected  by  a  ma- 
jority of  one  vote.  Plaintiff  contends  that  defendant  failed 
of  election  because  Miller's  vote  was  illegal;  that  the  vote 
should  have  been  declared  a  tie,  and  that  the  plaintiff 
would  be  entitled  to  the  office  until  his  successor  was  dulv 
elected  and  qualified.    He  also  contends  that  article  5  of  the 
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articles  of  organization  of  the  company  provides  that  the 
officers  of  the  company  shall  reside  at  the  place  of  the  home 
office,  and  that  the  defendant  at  the  time  of  his  election  was 
not  and  is  not  now  a  resident  of  Juneau,  Wisconsin,  the 
home  office. 

Defendant  demurred  to  the  complaint  on  the  ground  that 
the  same  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  An  order  was  entered  overruling  the  demurrer, 
from  which  order  this  appeal  is  taken. 

For  the  appellants  there  were  briefs  by  Kading  &  Kading 
of  Watertown,  and  oral  argument  by  C  A,  Kading, 

For  the  respondents  there  were  briefs  by  Clifford  &  Hart- 
man  of  Juneau,  and  oral  argument  by  G.  A.  Hartman. 

The  following  opinion  was  filed  November  16,  1920: 

SiEBECKER,  C.  J.  The  question  is,  Do  the  facts  alleged 
in  the  complaint  show  that  the  3,000  proxies  presented  by 
Pautsch  were  legal  votes,  in  view  of  the  fact  that  the  re- 
quired revenue  stamps  had  not  been  affixed  ?  The  complaint 
shows  that  the  proxies  were  not  stamped  as  required 
by  the  internal  revenue  act  (U.  S.  Comp.  Stats.  1918, 
§  6318a,  and  sub.  (11),  Schedule  A)  and  that  they  were  re- 
jected at  the  annual  meeting  for  the  election  of  officers  of 
the  insurance  company  upon  that  ground.  It  is  to  be  ob- 
served that  the  question  of  the  validity  of  the  proxies  be- 
tween Mr.  Pautsch  and  the  persons  who  signed  them  is  not 
raised  here.  The  inquiry  is  whether  or  not  they  were  prop- 
erly rejected  as  votes  at  the  election  of  directors  of  the 
company  at  the  annual  meeting.  The  allegations  of  the  com- 
plaint can  only  be  sustained  upon  a  trial  of  the  case  by  re- 
ceiving in  evidence  these  proxies  so  unstamped.  The  trial 
court  held  that,  although  the  proxies  were  not  stamped  as 
required  by  the  internal  revenue  act,  they  were  legally  voted 
and  are  competent  evidence  in  a  court  to  prove  the  complain- 
ant's election.  The  internal  revenue  act  was  construed  in 
the  case  of  U,  S.  v.  Masters,  264  Fed.  250,  to  the  effect  that 
the  revenue  act  of  1919  "provided  for  the  retention  in  force 
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of  all  laws  relating  to  the  assessment  and  collection  of  taxes, 
so  far  as  applicable,  for  the  purpose  of  collecting  stamp  taxes 
omitted  through  mistake  or  fraud  from  any  instrument, 
document,  paper,  or  writing.  U.  S.  Comp.  Stats.  Ann. 
Supp.  1919,  §  6318w.  The  effect  of  the  above  provision  was 
by  reference  to  read  into  the  revenue  act  of  1919  the  pro- 
visions of  the  act  of  June  13,  1898,  which  has  never  been 
repealed.*'  The  act  of  June  13,  1898  (30  U.  S.  Stats,  at 
Large,  ch.  448),  provided  for  a  tax  on  proxies  for  voting 
for  officers  of  any  incorporated  company  (sec.  6  and 
Schedule  A,  p.  462),  and  sec.  13  of  said  act  provides,  respect- 
ing the  using  of  unstamped  instruments  mentioned  in  Sched- 
ule A,  among  other  things : 

"And  such  instrument,  document,  or  paper,  not  being 
stamped  according  to  law,  shall  be  deemed  invalid  and  of  no 
effect." 

Sec.  14  of  the  same  act  provides: 

"That  hereafter  no  instrument,  paper,  or  document  re- 
quired by  law  to  be  stamped,  which  has  been  signed  or  issued 
without  being  duly  stamped.  .  .  .  shall  be  recorded  or  ad- 
mitted, or  used  as  evidence  in  any  court  until  a  legal  stamp  or 
stamps,  denoting  the  amount  of  tax,  shall  have  been  affixed 
thereto,  as  prescribed  by  law." 

The  ruling  in  the  case  of  In  re  HaTcley,  220  Fed.  372,  is 
in  harmony  with  the  idea  that  such  an  unstamped  instrument 
is  not  a  valid  one  and  will  not  be  recognized  as  evidence  in 
the  courts.  In  the  light  of  these  provisions  it  is  considered 
that  the  proxies  in  question  were  at  the  time  they  were  voted 
at  the  meeting  of  the  insurance  company  "invalid  and  of  no 
effect,"  and  hence  were  properly  rejected  as  votes  cast  for 
the  election  of  director.  The  cases  in  this  court  determining 
the  effect  of  omissions  to  stamp  instruments  under  the 
revenue  acts  of  June,  1864,  and  July,  1866,  are  not  pertinent 
and  authoritative  on  the  questions  presented  here,  for  the 
reason  that  the  provisions  of  the  revenue  act  of  1919,  which 
govern  the  instant  cases,  incorporate  the  above  provisions  of 
the  revenue  act  of  1898,  providing  that  unstamped  instru- 
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merits  are  invalid,  and  cannot  be  used  as  evidence  in  court. 
Lutton  V.  Baker  (Iowa)  174  N.  W.  599,  6  A.  L.  R.  16%, 
note  p.  1701. 

It  is  contended  that  one  August  Kading,  who  voted  at  the 
annual  meeting  as  a  member  of  the  insurance  company,  was 
not  legally  qualified  to  vote  on  account  of  his  default  in 
paying  an  assessment  due-  from  him  and  his  consequent  sus- 
pension as  a  member  of  the  company,  and  that  his  vote  was 
therefore  wrongfully  counted  in  favor  of  the  election  of 
Miller  as  a  director.  It  is  alleged  that  Kading  failed  to  pay 
his  assessment  under  the  notice  sent  him  pursuant  to  rules 
and  regulations  of  the  company,  but  the  trial  court  correctly 
held  that  the  vote  of  Kading  was  properly  counted  as  a  legal 
one  because  it  is  not  alleged  that  the  secretary  gave  him  a 
second  notice  by  mail,  as  required  by  section  18  of  the  com- 
pany's by-laws,  which  is  a  necessary  notice  to  be  given  to 
suspend  a  policy-holder  as  a  member  of  the  company  in  de- 
fault of  his  paying  his  assessment  pursuant  to  the  first  notice. 

It  is  claimed  that  Fcrd.  Lindcmann  was  not  legally  elected 
secretary  of  the  company  at  the  meeting  of  the  board  of 
directors  upon  the  ground  that  William  F.  Miller,  who  voted 
at  such  directors'  meeting  for  Lindemann's  election,  was  not 
a  legally  elected  director,  and  further,  that  Lindcmann  is 
disqualified  from  holding  the  office  of  secretary  because  he  is 
not  a  resident  of  Juneau,  Wisconsin.  As  above  indicated, 
under  the  allegations  of  the  complaint,  Miller  was  duly 
elected  a  director  by  a  majority  of  the  legal  votes  cast  at  the 
annual  meeting  of  the  company,  and  he  was  therefore  en- 
titled to  vote  as  a  director  at  this  meeting  for  the  election  of 
secretary  of  the  company.  It  is  urged  that  Lindemann  was 
not  qualified  to  hold  the  office  of  secretary  since  he  was  not 
a  resident  of  Juneau,  Dodge  county,  Wisconsin,  as  required 
by  article  5  of  the  articles  of  organization  of  the  company, 
which  provides: 

"The  first  officers  of  this  association,  for  the  purpose  of 
incorporation,  shall  be  as  follows:  E.  A.  Hopkins,  president 
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and  general  manager,  residing  at  Juneau,  Dodge  county, 
Wisconsin;  George  W.  Morse,  vice-president,  residing 
at  Juneau,  Dodge  county,  Wisconsin;  John  C.  Bachhuber, 
secretary,  residing  at  Juneau,  Dodge  county,  Wisconsin; 
Theo.  P,  Hcmniy,  treasurer,  residing  at  Juneau,  Dodge 
county,  Wisconsin;  who,  together  with  T.  A.  McCallow  of 
Juneau,  Dodge  county,  Wisconsin,  Andrew  Bachhuber  of 
Ma)rville,  Dodge  county,  Wisconsin,  Frank  Flannigan  of 
Ashippun,  Dodge  county,  Wisconsin,  J.  T.  Loos  of  Juneau, 
Dodge  county,  Wisconsin,  and  Andrew  I^ckas  of  Randolph, 
Dodge  county,  Wisconsin,  shall  constitute  the  board  of  di- 
rectors until  the  first  annual  election  on  the  first  Monday  in 
November,  1898.  Each  of  said  oflficers  shall  reside  at  the 
place  of  the  home  office  of  said  corporation  and  shall  con- 
tinue in  office  until  their  successors  have  been  chosen  and 
have  qualified  as  provided  by  the  by-laws  of  said  corpora- 
tion. Said  officers  to  hold  their  respective  offices  for  a  term 
of  one  year  and  each  of  said  directors  to  be  elected  at  the 
home  office  of  said  corporation  at  the  city  of  Juneau,  Dodge 
county,  Wisconsin." 

Section  6  of  the  by-laws  provides  that  "All  officers  and 
directors  shall  be  bona  fide  residents  of  the  state  of  Wiscon- 


sm. 


This  clearly  indicates  that  the  directors  are  not  classed  as 
officers  of  the  company  within  the  contemplation  of  the  pro- 
visions of  article  5  and  that  the  officers  referred  to  in  the 
last  sentence  of  this  article  refer  to  the  president,  vice- 
president,  secretary,  and  treasurer.  Does  the  sentence, 
"Each  of  said  officers  shall  reside  at  the  place  of  the  home 
office  of  said  corporation,"  apply  to  such  officers  as  would 
be  elected  annually  thereafter,  or  only  to  those  named  in  the 
article  as  the  first  officers?  We  think  it  is  manifest  that  this 
requirement  of  residence  of  the  officers  applies  to  all  officers 
other  than  those  named  as  the  first  officers  of  the  association. 
From  this  it  follows  that  Lindemann  was  not  qualified  to 
hold  the  office  of  secretary  and  that  he  unlawfully  intruded 
into  the  office  and  dispossessed  L.  C,  Pautsch  as  secretary, 
who  was  entitled  to  hold  this  office  until  a  successor  was  dulv 

elected  and  qualified  to  hold  the  office. 

Vol.  173—14 
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Upon  these  considerations  it  follows  that  the  trial  court 
properly  overruled  the  demurrer  to  the  complaint  in  the  case 
against  Ferd,  Lindemann,  but  erred  in  overruling  the  de- 
murrer to  the  complaint  in  the  case  against  William  F. 
Miller,  The  cause  must  be  remanded  with  the  direction  that 
the  order  overruling  the  demurrer  in  the  Lindemann  Case 
is  affirmed,  and  that  the  order  overruling  the  demurrer  in  the 
Miller  Case  is  reversed,  with  direction  to  enter  an  order  sus- 
taining the  demurrer  in  this  latter  case,  and  that  the  causes 
are  remanded  for  further  proceedings  according  to  law. 

By  the  Court, — It  is  so  ordered. 

On  January  11,  1921,  a  reargument  was  ordered  on  the 
following  question : 

Do  the  revenue  acts  of  Congress  of  1914  and  1919  retain 
in  force  all  material  provisions  of  the  revenue  act  of  Con- 
gress of  June  13,  1898,  relating  to  the  assessment  and 
collection  of  taxes,  and  the  provision  making  unstamped 
instruments,  documents,  and  papers  invalid,  of  no  effect,  and 
unrecordable  and  incompetent  as  evidence  ? 

For  the  appellants  the  causes  were  submitted  on  the  brief 
of  Kading  &  Kading  of  Watertown,  and  for  the  respondents 
on  that  of  Clifford  &  Hartman  of  Juneau. 

A  brief  was  also  filed  by  Douglass  Van  Dyke  of  Milwau- 
kee as  amicus  curice,  on  behalf  of  the  Milwaukee  Bar  Asso- 
ciation. 

The  following  opinion  was  filed  March  8,  1921: 

Si^BECKER,  C.  J.  A  reargument  has  been  had,  and  we 
are  satisfied  that  we  arrived  at  an  erroneous  conclusion  in 
the  decision  heretofore  announced.  The  error  was  occa- 
sioned by  holding  that  certain  provisions  respecting  the 
stamping  of  proxies  and  their  competency  as  evidence  w^ere 
in  force  as  parts  of  the  revenue  acts  of  Congress  of  1914 
and  1919.  We  there  held  that  these  revenue  acts  of  Con- 
gress provided  for  reading  into  them  all  the  existing  laws 
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relating  to  the  collection  of  taxes  so  far  as  applicable,  and 
that  certain  existing  revenue  laws  so  read  into  the  later  laws 
rendered  unstamped  proxies  invalid  and  that  they  could 
not  be  voted  at  a  corporate  election,  upon  the  ground  that 
sees.  13  and  14  of  the  act  of  June  13,  1898,  were  then  in 
force  and  became  part  of  the  acts  of  Congress  of  1914  and 
1919  and  made  such  unstamped  proxies  void  and  incompe- 
tent as  evidence.  The  reargument  discloses  that  sections 
7,  13,  14,  and  15  of  the  act  of  June  13,  1898,  which  provide 
that  certain  unstamped  instruments,  including  proxies, 
should  not  be  competent  evidence  in  court,  should  be  deemed 
invalid  and  that  the  record,  registry,  or  transfer  of  any 
such  instrument  should  not  be  used  in  evidence,  were  not 
included  in  the  act  of  1914  or  1919.  Though  these  sections 
were  incorporated  in  the  bill  passed  by  the  House  of  Repre- 
sentatives, they  were  in  fact  eliminated  by  amendment  in 
the  Senate,  and  as  so  amended  the  bill  was  finally  concurred 
in  by  the  House  of  Representatives ;  thus  expressly  eliminat- 
ing the  provisions  as  they  had  been  in  sees.  7,  13,  14,  and 
15  of  the  act  of  June  13,  1898.  This  clearly  indicates  that 
Congress  did  not  intend  that  any  of  these  provisions  of  the 
act  of  June  13,  1898,  were  to  be  read  into  the  acts  here  in 
question.  It  necessarily  follows  that  we  were  in  error  in 
our  former  opinion  in  declaring  that  the  provisions  of  sees. 
13  and  14  of  the  1898  act  were  read  into  the  1914  act.  The 
case  of  Cole  v.  Ralph,  252  U.  S.  286,  40  Sup.  Ct.  321 
(decided  March  15,  1920),  was  first  called  to  our  attention 
after  the  former  decision  in  this  case  had  been  announced. 
It  was  there  held  that  the  omission  of  the  required  revenue 
stamps  from  deeds  did  not  make  the  instruments  incompe- 
tent  as  evidence.  The  deeds  received  in  evidence  in  that 
case  over  objection  were  without  the  stamps  required  by 
the  act  of  October  14,  1914.  In  speaking  on  this  subject 
the  court  declared: 

"But  this  neither  invalidated  the  deeds  nor  made  them 
inadmissible  as  evidence.    The  relevant  provisions  of  that 
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act,  while  otherwise  following  the  language  of  earlier  acts, 
do  not  contain  the  words  of  those  acts  which  made  such  an 
instrument  invalid  and  inadmissible  as  evidence  while  not 
properly  stamped." 

The  defendant  Miller  contends  that  the  court  had  no 
power  to  order  this  rehearing  because  neither  party  had 
made  a  motion  for  that  purpose  and  because  the  order  of 
the  court  directing  a  rehearing  was  not  made  within  thirty 
days  after  the  original  decision  of  the  case  in  this  court  was 
filed.  The  record  was  ordered  to  be  retained  by  the  court 
within  sixty  days  after  such  decision  was  announced.  Under 
these  circumstances  the  court  had  the  power  to  order  a  re- 
hearing. State  ex  rel.  Postel  v.  Marcus,  160  Wis.  354,  152 
N.  W.  419. 

It  is  further  urged  that  the  former  decision  of  this  court 
overruling  the  order  appealed  from  in  the  Miller  Case  was 
correct  upon  the  ground  that  the  presiding  officer  and  in- 
spectors of  election  at  the  corporate  meeting  wherein  the 
unstamped  proxies  were  voted  were  justified  in  rejecting 
the  votes  based  on  such  proxies  for  the  reason  that  reception 
of  such  ballots  by  the  presiding  officer  and  inspectors  would 
have  subjected  them  to  a  penalty  under  the  provisions  of 
sec.  6318^,  1919  Supp.  to  U.  S.  Comp.  Stats.  (Act  February 
24,  1919,  ch.  18,  sec.  1102,  40  U.  S.  Stats,  at  Large,  1133). 
The  act  provides:  "Whoever  makes,  signs,  issues,  or  accepts, 
.  .  .  any  instrument,  document,  or  paper  of  any  kind  or  de- 
scription whatsoever  without  the  full  amount  of  tax  thereon 
be  duly  paid,  ...  is  guilty  of  a  misdemeanor"  and  subject 
to  a  fine.  The  claim  that  an  acceptance  of  the  votes  by  the 
inspectors  and  presiding  officer  representing  the  unstamped 
proxies  constituted  an  unlawful  acceptance  of  the  unstamped 
proxies  by  such  officer  and  inspectors  of  ballots  within  the 
contemplation  of  the  foregoing  section,  is  not  sustained.  Re- 
ceiving and  counting  such  ballots  does  not  necessarily  imply 
that  the  proxies  were  accepted  by  the  persons  conducting  the 
elections;  the  proxies  may  have  been  approved  by  others 
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who  were  acting  as  officers  of  the  company.  Furthermore, 
while  the  word  "accept"  as  used  in  this  statute  may  refer 
to  the  persons  to  whom  the  proxies  were  given  and  by  whom 
they  were  accepted,  it  cannot  be  said  that  the  persons  con- 
ducting the  corporate  election  came  within  the  terms  of 
this  statute. 

Upon  the  grounds  above  stated  the  former  decision  re- 
versing the  order  appealed  from  in  the  Miller  Case  was 
erroneous,  and  the  mandate  in  this  case  must  be  that  the 
orders  appealed  from  are  affirmed. 

Bv  the  Court. — It  is  so  ordered. 


Perkins  and  others,  Appellants,  vs.  Perkins,  Respondent. 

October  22,  ip20 — March  8,  ip2i. 

Adverse  possession:  Presumption  front  continued  occupancy:  Pos- 
session  by  second  husband  of  lands  of  widow  and  her  chil- 
dren: Notice  of  adverse  claim:  Recording  tax  deed  as  notice: 
Limitation  of  action  on  tax  deed:  Possession  of  one  cotenant: 
Recovery  for  improvements :  Taxes:  Estoppel, 

1.  All  reasonable  presumptions  are  to  be  made  in  favor  of  the 

true  owner  of  land,  including  the  presumption  that  actual 
possession  is  subordinate  to  the  right  of  the  true  owner,  sub- 
ject to  the  limitation  that  actual,  continuous,  exclusive  pos- 
session for  the  statutory  period,  unexplained,  creates  a  pre- 
sumption of  fact  that  such  possession  was  characterized  by 
all  the  requisites  to  establish  title  by  adverse  possession. 

2.  Where  defendant,  on  marrying  a  widow,  took  possession  with 

her  and  her  children  of  land  which  had  been  owned  by  her 
deceased  husband  and  in  which  the  widow  owned  a  dower 
interest  and  her  minor  children  a  part  interest,  his  entry  into 
possession  was  permissive  and  not  hostile  or  adverse. 

3.  The  recording  of  a  tax  deed  does  not  give  constructive  notice 

of  the  claim  under  a  deed  to  the  former  owners  of  the 
property,  rep;istry  of  the  deed  being  notice  only  to  those  who 
claim  through  or  under  the  grantor  or  who  subsequently  deal 
with  the  title  to  the  premises. 

4.  Continued  possession  of  premises  after  entry  by  permission  of 

the  true  o%vners  is  not  adverse  to  such  owners  so  as  to  de- 
feat their  title  until  after  the  possessor  has  asserted  a  claim 
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of  title  to  the  land  in  such  a  way  as  to  bring  his  claim  to  the 
notice  of  the  owners. 

5.  Sec.  1187,  Stats.,  barring  an  action  by  the  grantee  in  a  tax 

deed  unless  he  shall  be  in  actual,  not  constructive,  possession 
of  the  land  for  three  successive  years  within  the  next  five 
years  after  the  recording  of  the  tax  deed,  operates  in  favor 
of  the  possessor  to  bar  the  title  of  whichever  party,  the 
original  owner  or  the  tax-title  claimant,  was,  during  the  three 
years  next  after  the  recording  of  the  tax  deed,  out  of  actual 
possession  and  thus  compelled  to  resort  to  legal  proceedings 
to  obtain  possession. 

6.  A  finding  that  one  of  seven  heirs  to  property  was  in  possession 

thereof  during  the  three  years  after  the  defendant  secured  a 
tax  deed  to  the  premises  sets  the  statute  (sec.  1187)  running 
against  defendant  in  favor  of  all  of  the  heirs,  since  the  posses- 
sion of  that  heir,  being  the  possession  of  a  cotenant,  was  for 
the  benefit  of  all  the  cotenants. 

7.  Under  sec.  1187,  requiring  the  possession  of  the  tax-title  claim- 

ant to  be  actual,  not  constructive,  and  sec.  1190,  providing 
that  possession,  within  the  meaning  of  sec.  1187,  is  governed 
by  the  rules  prescribed  for  determining  adverse  possession  by 
one  claiming  title  founded  on  a  written  instrument,  the 
possession  of  a  tax-title  claimant  which  was  permissive  and 
in  subordination  to  the  title  of  the  former  owners  was  the 
possession  of  the  former  owners  and  operated  to  bar  the  tax 
title. 

8.  One  whose  possession  of  premises  was  not  adverse  by  color  of 

title  asserted  in  good  faith  cannot  recover  for  improvements 
made  on  the  premises  under  sees.  3096,  3097,  Stats. 

9.  The  tax  deed  being  fair  on  its  face,  the  tax  proceeding  regular, 

and  the  defendant  having  been  defeated  by  virtue  of  sec. 
1187,  Stats.,  the  provisions  of  sec.  3087  do  not  apply,  and  the 
defendant  is  not  entitled  to  offset  taxes  on  the  premises  paid 
by  him. 
10.  An  essential  element  of  estoppel  by  silence  or  implied  mis- 
representation being  that  the  opposite  party  is  misled  by  the 
conduct  complained  of,  the  failure  of  the  owners  of  the  land 
to  assert  their  title  does  not  estop  them  from  thereafter  as- 
serting it,  where  the  defendant  knew  exactly  what  their  title 

was  and  did  nothing  in  reliance  upon  their  conduct. 

■»■.■■ "      » 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  Wickham,  Circuit  Judge.    Rez'ersed. 

Ejectment.  On  January  7,  1891,  John  I.  Brougham  was 
the  owner  of  the  land  described  in  the  complaint  and  on 


8]  JANUARY  TERM,  1921.  423 

Perkins  v.  Perkins,  173  Wis.  421. 

that  day  died  intestate,  leaving  the  following  heirs:  Delia 
Brougham,  daughter,  now  Delia  Perkhis,  aged  twenty-eight 
years ;  Fred  Brougham,  son,  aged  twenty  years ;  Kate  Broug- 
ham, daughter,  now  Kate  Perkins,  aged  eighteen  years; 
John  Brougham,  son,  aged  fifteen  years;  Mary  Brougham, 
now  Mary  Jones,  aged  thirteen  years ;  Qarence  Brougham, 
son,  aged  nine  years,  who  died  January  2,  1901,  leaving  no 
heirs ;  Clara  Brougham,  daughter,  aged  five  years,  who  died 
intestate  November  12,  1909,  at  the  age  of  twenty-four 
years,  leaving  her  surviving  her  husband,  Eugene  Rossman, 
and  two  sons,  Forest  Rossman,  who  died  in  1910,  and 
Howard  Rossman,  born  March  4,  1909,  and  who  is  now 
living,  and  Nellie,  a  daughter,  aged  three  years.  John  I. 
Brougham  also  left  him  surviving  his  widow,  Lanis  Broug- 
ham, who  married  the  defendant,  Morris  Perkins,  on  Jan- 
uary 1,  1893,  and  who  died  January  22,  1919.  The  plaint- 
iffs are  the  sole  surviving  heirs  at  law  and  successors  in 
interest  of  John  I.  Brougham,  deceased. 

After  the  marriage  of  the  widow  and  the  defendant,  and 
in  the  month  of  November,  1894,  the  widow,  her  husband, 
and  four  minor  children  moved  upon  the  premises.  All  of 
the  minor  children,  except  the  plaintiff  Nellie  Brougham, 
ceased  to  live  upon  the  premises  during  or  prior  to  the  year 
1899.  Nellie  Brougham  continued  to  make  her  home  on 
the  premises  with  the  defendant  and  her  mother  until  the 
death  of  her  mother  January  2,  1919.  The  defendant  pur- 
chased tax  certificates  upon  the  premises,  sale  of  1894,  tax 
of  1893,  and  on  December  11.  1897,  he  caused  a  tax  deed  of 
the  premises  to  be  issued  to  himself.  In  the  year  1894  and 
subsequently  the  land  was  assessed  to  the  defendant  and  he 
paid  the  taxes  thereon  from  that  year  to  the  time  of  trial.  It 
appeared  that  the  defendant  and  his  wife  had  remained  in 
possession  of  the  premises  from  the  time  they  occupied  them 
in  November,  1894,  down  to  the  time  of  the  death  of  the 
wife,  and  that  the  defendant  occupied  the  same  at  the  time 
of  the  commencement  of  this  action.     During  that  time  the 
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defendant  had  cultivated  and  improved  the  premises.  It 
further  appears,  without  dispute,  that  the  heirs  of  John  I. 
Brougham,  when  not  residing  upon  the  premises,  have 
resided  in  the  vicinity  and  had  full  knowledge  of  the  fact 
that  the  premises  were  in  the  possession  of  the  parties  as 
stated ;  that  they  never  made  any  demand  for  an  accounting 
for  rents  or  profits.  The  reason  they  give  for  their  failure 
to  make  such  a  demand  is  that  they  did  not  do  so  out  of 
deference  to  their  mother.  None  of  the  children  knew 
that  Perkins  claimed  to  be  the  owner  of  the  farm  until  at 
or  about  the  time  of  the  mother's  death.  The  four  chil- 
dren, Mary,  Clarence,  Clara,  and  Nellie,  were  members  of 
the  family  at  the  time  Mr,  and  Mrs.  Perkins  moved  upon  the 
premises.  Clarence  remained  about  five  years  and  Clara 
about  eight  years,  and  from  the  time  of  the  marriage  the 
defendant  supported  the  children,  sent  them  to  school, 
clothed  them  and  paid  doctor's  bills,  and  treated  them  as 
members  of  his  family.  At  the  time  the  defendant  pro- 
cured the  tax  deed  he  made  an  affidavit  of  nonoccu[>ancy  in 
which  he  swore  that  the  land  had  not  been  "occupied  or 
possessed  by  any  person  for  a  period  of  thirty  days  within 
the  last  six  months  other  than  himself."  In  his  answer  the 
defendant  claimed  to  be  the  owner  of  the  premises  under 
and  by  virtue  of  the  tax  deed  referred  to.  In  support  of 
his  claims  under  the  tax  deed,  he  claimed  the  benefit  of 
sees.  1188,  1189a,  118%,  and  1190  of  the  Wisconsin  Stat- 
utes, being  statutes  of  limitation.  He  further  claimed  that 
he  entered  into  possession  of  the  premises  on  the  11th  day 
of  December,  1897,  under  claim  of  title,  basing  such  claim 
upon  a  written  instrument  as  being  a  conveyance  of  such 
premises;  that  he  claimed  under  and  by  virtue  of  the  tax 
deed;  that  he  had  been  in  possession  of  said  premises  for 
more  than  ten  years  immediately  preceding  the  commence- 
ment of  this  action ;  that,  as  purchaser  and  grantee  of  said 
premises  under  said  deed,  he  had  been  in  the  actual  and 
continued  occupation  of  said  premises  advervSe  to  and  ex- 
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elusive  of  every  right  under  claim  of  title,  founded  upon  the 
deed,  claimed  the  benefit  of  sees.  4211,  4212,  and  4215, 
Stats.,  and  pleaded  said  statutes  in  bar  of  the  action; 
claimed  title  by  reason  of  adverse  possession  for  more  than 
twenty  years  under  sees.  4213,  4214,  4215,  and  4207,  Stats. ; 
claimed  title  by  way  of  estoppel,  and  by  way  of  counter- 
claim set  up  title  under  the  tax  deed,  asked  that  his  title 
be  confirmed,  and,  in  the  event  that  the  plaintiffs'  title  is 
held  paramount  to  that  of  the  defendant,  then  for  the  value 
of  the  improvements  made  and  taxes  paid  by  him.  The 
jury  found  a  special  verdict  as  follows: 

**(1)  What  is  the  reasonable  value  of  the  rents  and 
profits  of  the  premises  described  in  the  complaint  since  Feb- 
ruar}'  26,  1913,  exclusive  of  the  value  of  the  use  of  the  im- 
provements made  thereon  by  the  defendant?    A,  $456. 

"(2)  What  is  the  amount  of  money  paid  and  the  amount 
of  interest  thereon,  cornputed  at  fifteen  per  cent,  per  annum, 
for  the  purchase  of  the  land  at  the  tax  sale,  for  executing  and 
recording  the  tax  deed,  and  for  taxes  subsequently  paid 
thereon?     A,  $829.16. 

*'(3)  What  is  the  present  value  of  the  improvements 
made  by  the  defendant  on  said  premises  as  they  now  exist, 
over  and  above  the  value  of  the  rents  and  profits  enjoyed  by 
the  defendant  prior  to  February  26,  1913?    A.  $3,860. 

"(4)  Did  the  defendant,  while  in  possession  of  the  prem- 
ises, hold  the  premises  adversely  to  all  persons  not  in  posses- 
sion under  color  of  title  asserted 'in  good  faith?    A.  No." 

The  court  found,  in  addition  to  the  facts  already  stated: 

*'That  ever  since  the  11th  day  of  December,  1897,  the 
defendant  has  held  said  premises  and  been  in  the  actual,  con- 
tinuous occupation  and  possession  thereof,  and  of  the  whole 
thereof,  exclusive  of  every  other  right,  except  as  to  the 
plaintiflf  Nellie  Brougham,  and  for  more  than  twenty  years 
immediately  preceding  the  commencement  of  this  action  the 
said  premises,  and  the  whole  thereof,  have  been  cultivated 
and  improved  and  have  been  protected  by  substantial  inclo- 
sure  by  the  defendant,  and  that  each  of  the  plaintiffs,  except 
the  plaintiff  Nellie  Brougham,  are  barred  from  the  right  to 
recover  possession  thereof  or  any  right  or  title  therein. 
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**That  the  tax  deed  under  which  defendant  claims  title  is 
voidable  as  to  the  plaintiff  Nellie  Brougham,  for  the  reason 
that  she  has  been  in  possession  of  said  premises  in  the  man- 
ner stated  in  finding  No.  3  at  all  times  since  the  taking  and 
recording  thereof,  until  about  January  22,  1919,  and  that 
the  said  Nellie  Brotiglium  is  the  owner  in  fee  of  an  undivided 
one-seventh  interest  in  and  to  the  huids  described  in  the  com- 
plaint, and  is  entitled  to  the  possession  thereof  upon  com- 
pliance with  the  terms  hereinafter  ordered. 

"That  the  defendant  is  the  owner  in  fee  and  entitled  to 
the  possession  of  an  undivided  six-sevenths  of  said  prem- 
ises." 

Judgment  was  entered  accordingly,  Nellie  Brougham 
being  required  to  pay  $53.31,  with  interest,  as  a  condition  of 
judgment  in  her  favor  being  entered.  From  such  judgment 
the  plaintiffs  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  /.  C  Gilbertson  and  A.  J.  Sutherland,  both  of  Eau  Claire, 
and  for  the  respondent  on  that  of  Sturdevant  &  Farr  of  Eau 
Claire. 

The  following  opinion  was  filed  December  14,  1920: 

RosENBERRY,  J.  The  pivotal  question  in  this  case  is 
whether  or  not  the  defendant  was  divested  of  his  title  under 
and  by  virtue  of  the  tax  deed  by  the  possession  of  the  plaint- 
iffs. 

All  reasonable  presumptions  are  to  be  made  in  favor  of 
the  true  owners,  including  the  presumption  that  actual 
possession  is  subordinate  to  the  right  of  the  true  owner, 
subject,  however,  to  the  limitation  that  actual,  continuous, 
exclusive  possession  for  the  statutory  period,  unexplained, 
displaces  a  presumption  in  favor  of  the  true  owner  and 
creates  a  presumption  of  fact  that  such  possession,  and  the 
commencement  of  it,  were  characterized  by  all  the  requisites 
to  title  by  adverse  possession.  Meyer  v,  Hope,  101  Wis. 
123,  77  N.  W.  720  \  Illinois  S.  Co.  v.Budciss,  106  Wis.  499, 
514,  82  N.  W.  534 
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The  possession  of  the  defendant  in  this  case,  however,  is 
not  unexplained.  It  is  fully  and  completely  explained.  The 
acts  of  the  defendant,  as  well  as  of  his  deceased  wife,  fully 
characterize  his  possession  at  the  time  of  entry.  The  trial 
court  found  that  they  went  upon  the  premises  in  November, 
1894.  At  that  time  the  defendant  had  no  title  to  nor  in- 
terest i^i  the  land.  He  was  the  owner  of  a  tax  certificate 
issued  upon  the  sale  of  1894  for  taxes  of  1893,  but  made 
no  claim  to  title  under  such  certificate  at  that  time  nor 
subsequently.  His  entry,  therefore,  was  clearly  permissive. 
His  wife  was  the  owner  of  a  dower  interest,  the  minor 
children  who  accompanied  him  were  part  owners  of  the 
premises.  Under  such  circumstances  the  entry  of  the"  de- 
fendant was  permissive  and  not  hostile  or  adverse.  Ayers 
V,  Reidel,  84  Wis.  276,  54  N.  W.  588;  Allen  v.  Allen,  58 
Wis.  202,  16  N.  W.  610;  Bannon  v.  Brandon,  34  Pa.  St. 
263;  Johnson  v,  Oldham,  126  Ala.  309,  28  South.  487;  De 
Witt  V.  Shea,  203  111.  393,  67  N.  E.  761. 

The  evidence  is  undisputed  that  the  defendant  never  did 
anything  to  assert  title  under  his  tax  deed,  or  made  any 
claim  adverse  to  plaintiffs,  until  at  or  about  the  time  of  his 
wife's  death ;  that  none  of  the  plaintiffs  knew  that  he  had  or 
claimed  to  have  any  interest  in  or  to  the  premises,  and  it 
is  a  fair  inference  from  the  evidence  that  they  supposed 
that  he  occupied  the  same  under  such  title  or  right  as  his 
wife,  their  mother,  had.  If  it  be  said  that  the  recording 
of  the  tax  deed  by  the  defendant  operated  as  notice  to  the 
plaintiffs  or  any  of  them,  it  is  sufficient  to  say  that  by  the 
terms  of  the  statute  the  recording  of  a  deed  is  notice,  not 
to  prior  owners,  but  to  those  who  subsequently  deal  with  the 
title.  It  is  sometimes  said  that  such  recording  is  construc- 
tive notice  to  all  the  world.  This  statement  is  too  broad. 
Registry  of  a  deed  is  notice  only  to  those  who  claim  through 
or  under  the  grantor  or  subsequently  deal  with  the  title  to 
the  premises.  Ely  v,  Wilcox,  20  Wis.  523;  39  Cyc.  1721, 
and  cases  cited. 
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While  the  record  of  the  tax  deed  was  notice  to  all  persons 
dealing  with  the  title  to  the  premises  subsequent  thereto,  it 
was  not  notice  to  the  plaintiffs  or  any  of  them.  The  de- 
fendant testified: 

**I  am  not  able  to  say  that  they  [the  plaintiffs]  knew  I 
was  in  possession,  hut  can  say  this  much:  they  came  and 
went  as  they  were  a  mind  to  there.  ...  I  suppose  they  came 
to  visit  their  mother." 

The  defendant  said  no  word,  performed  no  act,  made  no 
claim,  and  asserted  no  right  that  tended  to  arouse  in  the 
minds  of  the  plaintiffs  any  question  as  to  the  character  of 
his  possession  or  to  indicate  to  them  that  he  claimed  under 
any  different  or  other  right  than  that  under  which  he  went 
into  possession,  and  that  was  the  right  of  his  wife  and 
children. 

The  entry  of  the  defendant  being  permissive  in  character 
and  his  possession  not  being  adverse,  neither  the  twenty 
nor  ten-year  statute  of  limitations  began  to  run  until  knowl- 
edge of  his  adverse  claim  was  in  some  way  brought  home 
to  the  true  owner.  Allen  7'.  Allen,  58  Wis.  202,  16  N.  W. 
610. 

The  acts  of  the  defendant  in  procuring  the  land  to  be 
assessed  to  him,  the  payment  of  taxes  thereon,  the  posses- 
sion and  improvements  made  thereon  by  him,  unexplained, 
might  well  afford  a  basis  for  a  finding  that  his  possession 
was  adverse.  His  acts  during  the  time  that  his  possession 
was  permissive  were  of  the  same  character  and  extent  as 
they  were  after  the  execution  and  recording  of  the  tax 
deed.  Until  the  defendant  brought  home  to  the  plaintiffs 
that  he  was  acting  under  a  different  right  than  that  under 
which  he  entered,  his  possession  remained  permissive  and 
his  right  subordinate  to  the  true  owners. 

The  trial  court  found  that  from  the  date  of  the  tax  deed 
the  possession  of  the  defendant  was  adverse  to  plaintiffs. 
We  find  no  evidence  in  the  record  upon  which  such  finding 
can  be  based  except  that  relating  to  the  recording  of  the  tax 
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deed,  and  that,  as  we  have  shown,  was  ineffective  unless 
knowledge  thereof  was  actually  brought  home  to  the  plaint- 
iffs. Where  a  father  procured  a  patent  to  lands  to  be  issued 
in  the  name  of  his  son,  then  a  minor,  and  went  into  posses- 
sion of  the  lands  and  recognized  the  son's  title  for  some  years 
after  he  took  possession  of  the  lands,  this  court  said: 

"After  such  entry  and  recognition  of  the  son's  title,  the 
possession  of  the  father  would  not  become  adverse  until  he 
did  some  act  disavowing  the  right  of  the  son ;  and  asserting 
title  in  himself  in  hostility  to  the  son's  title,  and  such  dis- 
avowal of  the  son's  title,  and  his  claim  to  hold  in  hostility 
to  the  title  under  which  he  took  possession,  must  be  brought 
to  the  knowledge  of  the  son  before  the  statute  could  be  set 
to  running  under  such  subsequent  possession."  Allen  r. 
Allen,  58  Wis.  202,  16  N.  W.  610.  See,  also,  Bartlett  v. 
Secor,  56  Wis.  520,  14  N.  W.  714;  Quinn  v.  Quinn,  27  Wis. 
168. 

The  obligation  of  the  defendant  to  bring  home  to  the 
plaintiffs  knowledge  of  the  fact  that  he  made  a  claim  to  the 
premises  adverse  and  hostile  to  their  interest  was  greater 
by  reason  of  the  fact  that  they,  or  some  of  them  at  least, 
were  members  of  his  family,  under  his  care  and  protection. 

Under  the  facts  and  circumstances  of  this  case,  the 
ordinary  rule  that  a  hostile  claim  may  be  inferred  from  acts 
of  dominion  over  property  such  as  were  exercised  by  the  de- 
fendant over  the  premises  in  question  and  that  such  acts  of 
dominion  are  presumed  to  be  in  hostility  to  the  true  owner, 
has  no  application.  The  facts  being  fully  explained,  the 
nature  of  his  entry  being  clearly  established,  no  room  is 
left  for  the  operation  of  presumptions.  In  his  amended 
answer  the  defendant  makes  no  claim  of  adverse  holding 
prior  to  the  11th  day  of  December,  1897,  the  date  of  the 
tax  deed,  and  if  such  claim  were  made  we  find  no  evidence 
in  the  record  to  support  it. 

The  defendant  claims  title  by  virtue  of  his  tax  deed  under 
the  provisions  of  sec.  1187,  Stats.,  which  provides  that  no 
action  shall  be  maintained  by  the  grantee  in  a  tax  deed 
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unless  such  grantee,  or  those  claiming  under  him,  shall  be  in 
actual,  not  constructive,  possession  of  the  land  so  demanded 
for  three  successive  years  during  the  five  years  next  after 
the  recording  of  such  deed.  This  statute  operates  in  favor 
of  the  possessor  to  bar  the  title  to  whichever  party — ^the 
original  owner  or  tax-title  claimant — was,  during  the  three 
years  next  after  the  recording  of  the  tax  deed,  out  of  actual 
possession  and  thus  compelled  to  resort  to  legal  proceedingfs 
to  obtain  such  possession.  Falkner  v,  Dorman,  7  Wis.  388 ; 
Swain  v.  Comstock,  18  Wis.  463 ;  Laffitte  v.  Superior,  142 
Wis.  73,  125  N.  W.  105. 

The  trial  court  held  that  as  to  the  plaintiff  Nellie  Broug- 
ham  the  tax  deed  was  voidable,  but  held  it  valid  as  to  the 
other  plaintiffs.  The  only  difference  in  the  situation  of  the 
plaintiffs  was  that  the  plaintiff  Nellie  Brougham  remained 
upon  the  premises  in  question,  from  the  time  she  went  there 
with  her  mother  and  stepfather  in  1894,  for  many  years. 
If  her  occupation  was  such  as  to  set  the  statute  running  in 
her  favor  and  against  the  defendant,  then  the  statute  must 
run  in  favor  of  the  other  plaintiffs  against  the  defendant, 
because  her  possession,  being  the  possession  of  a  cotenant, 
was  for  the  benefit  of  all  the  cotenants  and  was  in  law  their 
possession.    38  Cyc.  21. 

It  is  to  be  noted  that  under  the  provisions  of  sec.  1187, 
Stats.,  the  possession  of  the  tax-title  claimant  is  required 
to  be  not  constructive  but  actual.  See.  1190  provides  that 
possession,  within  the  meaning  of  sec.  1187,  shall  be  gov- 
erned by  the  rules  prescribed  for  determining  an  Adverse 
•possession  by  a  person  claiming  title  founded  upon  a  writ- 
ten instrument.  The  possession  of  the  defendant  as  to 
the  plaintiffs  being  permissive  and  in  subordination  to  their 
title,  it  was,  as  we  have  held,  not  adverse.  The  possession 
of  the  parties  in  this  case,  including  that  of  defendant,  there- 
fore, was  the  possession  of  the  plaintiffs,  and  operated  to 
bar  .the  defendant  of  any  rights  under  his  tax  deed,  he 
•having  not  begun  -any  action  within  tfie  time  prfcscrib^d  By 
statute. 
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The  defendant  did  not  hold  adversely  by  color  of  title, 
asserted  in  good  faith,  and  therefore  is  not  entitled  to 
recover  for  improvements  under  the  provisions  of  sees. 
3096,  3097. 

Defendant  contends  that  plaintiffs  are  estopped  to  as- 
sert their  title  at  this  late  day.  It  is  argued  that  it  was 
the  duty  of  plaintiffs  to  speak,  and  that  because  they  re- 
mained silent  over  a  long  period  of  years,  during  which 
time  the  defendant  placed  valuable  improvements  upon  the 
premises,  they  ought  not  to  be  allowed  to  assert  their  title  as 
against  the  defendant.  One  of  the  necessary  elements  of 
estoppel  by  silence  or  implied  misrepresentation  is  that  the 
opposite  party  must  be  misled  by  the  conduct  complained 
of.  The  defendant  was  not  misled  by  the  conduct  of 
plaintiffs  or  any  of  them.  He  knew  exactly  what  their 
title  was  and  the  entire  situation.  He  did  nothing  in 
reliance  upon  their  conduct.  The  principal  elements  of 
estoppel  are  wanting.  Priezve  v.  Wis.  S.  L.  &  L  Co.  103 
Wis.  537  (79  N.  W.  780),  at  p.  552. 

If  the  result  reached  in  this  case  seems  to  be  harsh  as  to 
the  defendant,  we  can  only  say  it  is  due  to  a  situation  created 
by  the  acts  of  the  defendant  himself.  His  long-continued 
silence  with  reference  to  his  rights  under  the  tax  deed 
created  a  situation  which  has  operated  to  deprive  him  of 
benefits  to  which  he  might  otherwise  have  been  entitled. 
On  the  other  hand,  it  would  be  most  unconscionable  to 
permit  a  person  occupying  a  gwow'-parental  relationship  to  a 
family  of  children  to  acquire  title  to  premises  owned  by 
them  and  their  mother,  his  wife,  under  the  circumstances 
shown  by  the  evidence  in  this  case.  The  jury  found  that 
the  defendant  did  not  hold  possession  of  the  premises  in 
good  faith.  If  his  possession  had  been  adverse  it  might 
have  ripened  into  a  good  title,  whether  he  acted  in  good  faith 
or  not.  But  having  entered  the  premises  in  subordination 
to  the  title  of  the  plaintiffs,  the  law,  as  well  as  fair  dealing, 
required  him  to  acquaint  his  wards  with  any  change  in  the 
situation  which  might  operate  to  divest  them  of  their  title 
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to  the  property  inherited  from  their  father  and  vest  it  in 
him.  lliis  the  defendant  failed  to  do.  The  plaintiffs  are 
entitled  to  judgment  as  prayed  in  the  complaint,  establishing 
their  title  to  the  premises,  ousting  the  defendant,  and  for 
mesne  profits  as  found  by  the  jury,  less  the  amount  of  taxes 
and  interest  paid  by  the  defendant  during  the  six-year 
period. 

By  the  Court. — ^Judgment  reversed,  with  directions  to 
the  lower  court  to  enter  judgment  for  the  plaintiffs  in  ac- 
cordance with  this  opinion. 

A  motion  by  the  respondent  for  a  rehearing  was  denied, 
with  $25  costs,  on  March  8,  1921,  and  the  following  opinion 
was  filed  March  14,  1921: 

RosENBERRY,  J.  The  respondent  moves  for  a  rehearing, 
claiming  that  he  is  entitled  to  recover  taxes  paid  by  him 
upon  the  premises  in  question  under  the  provisions  of  sec. 
3087,  Stats.  Upon  this  motion  we  have  re-examined  the 
question  and  are  of  the  opinion  that  the  defendant  is  not 
entitled  to  offset  taxes  for  any  part  of  the  period  in  question. 
The  plaintiffs  did  not  recover  by  reason  of  any  defect  or 
insufficiency  in  the  tax  deed.  The  deed  was  fair  upon  its 
face  and  the  tax  proceedings,  so  far  as  the  record  discloses, 
were  regular.  The  defendant  is  defeated  by  virtue  of  the 
provisions  of  sec.  1187,  Stats.,  which  operated  in  this  case 
to  bar  him  of  any  right  to  the  premises  in  question,  and  not 
by  reason  of  any  defect  in  his  tax  deed  or  in  the  tax  proceed- 
ings. The  jury,  in  answer  to  the  fourth  question,  having 
found  that  the  defendant  did  not  hold  possession  of  the 
premises  in  good  faith,  the  court  is  of  the  opinion  that  the 
extent  of  his  offset  must  be  limited  to  his  legal  rights.  The 
original  opinion  is  therefore  modified  to  read  as  follows: 

The  plaintiffs  are  entitled  to  judgment  as  prayed  in  the 
complaint  establishing  their  title  to  the  premises,  ousting  the 
defendant  and  for  mesne  profits  as  found  by  the  jury. 
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The  mandate  is  amended  to  read  as  follows: 

Judgment  reversed,  with  directions  to  the  lower  court  to 

enter  judgment  for  the  plaintiffs  in  accordance  with  the 

opinion  as  modified. 


Pinkerton  and  another.  Appellants,  vs.-  Buech  and  others, 

Respondents. 
Manufacturers    &    Merchants    Inspection    Bureau, 

Appellant,  vs.  Same,  Respondents. 
Ferris,  Appellant,  vs.  Same,  Respondents. 

October  22,  1^20 — March  8,  ip2i. 

Detectives:  Regulation  by  legislature:  Constitutional  law:  Li- 
censes: Determination  of  competency  and  integrity  of  appli- 
cants: Requirement  that  police  authorities  approve  applica- 
tion :  Review :  Injunction  against  arrest  under  void  statute, 

1.  Injunction  against  issuing  or  applying  for  the  issuance  of  war- 

rants may  be  invoked  to  protect  property  rights  and  for  pro- 
tection against  prosecution  in  criminal  proceedings  under 
invalid  statutes. 

2.  Under  its  police  power  the  legislature  may  regelate  private  de- 

tectives, as  has  been  done  by  ch.  444,  Laws  1919  (sec.  1636— 
12w,  Stats.  1919). 

3.  Ch.  444,  Laws  1919,  providing  in  sec.  1  that  the  business  of 

private  detective  agencies  shall  not  be  conducted  without  a 
license ;  in  sec.  2  that  any  person,  partnership,  or  corporation 
intending  to  act  as  a  private  detective  and  establish  an  office 
in  any  city  in  this  state  shall  present  to  the  secretary  of 
state  an  application  which  must  be  approved  by  the  fire  and 
police  commission  of  those  cities  having  such  a  commission, 
and  by  the  chief  of  police  in  other  cities  wherein  the  office 
is  located;  and  in  sec.  3  that  the  secretary  of  state  shall  issue 
to  the  applicant  a  license  if  he  shall  find  him  to  be  of  good 
character,  competency,  and  integrity,  the  requirements  as  to 
competency,  character,  and  integrity  furnish  a  standard  for 
action  by  the  fire  and  police  commissions  of  municipalities  in 
approving  or  disapproving  the  application  of  those  desiring 
to  become  private  detectives. 

4.  The  provision  of  the  act  that  the  application  for  a  license  shall 

be  submitted  to  the  fire  and  police  commissions  of  muni- 
cipalities or  to  the  chief  of  police  is  not  an  unlawful  delega- 
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tion  of  legislative  power,  the  act  providing  a  standard  of 
qualifications  and  authorizing  the  issuance  of  a  license  only 
to  persons  of  good  character,  competency,  and  integrity. 

5.  Although  the  act  itself  establishes  no  system  for  review  by  the 

courts,  yet  where  administrative  officers,  vested  with  the 
power  to  determine  the  applicant's  character,  qualifications, 
and  integrity,  act  arbitrarily  and  wrongfully  refuse  approval, 
the  courts  may  review  the  matter  by  proper  remedies. 

6.  The  provision  that  the  application  shall  be  approved  by  the 

fire  and  police  commission  in  cities  having  such  commission 
and  in  others  by  the  chief  of  police,  and  in  addition  by  five 
reputable  citizens,  is  not  discriminatory  as  between  appli- 
cants intending  to  engage  in  the  business  of  private  detectives 
in  cities  having  such  a  commission  and  those  in  cities  having 
none,  the  classification  resting  practically  on  matters  of  en- 
forcement. 

7.  A  complaint  by  applicants  desiring  to  engage  in  the  business  of 

private  detectives  that  the  fire  and  police  commission  of  the 
city  of  Milwaukee,  authorized  by  ch.  444,  Laws  1919,  to  pass 
on  their  applications,  capriciously  and  wrongfully  refused  to 
grant  the  applications,  states  a  good  cause  of  action,  and  is 
not  subject  to  demurrer. 

Appeals  from  an  order  of  the  circuit  court  for  Mil- 
waukee county:  G.  N.  Risjord,  Judge.    Reversed. 

The  complaints  in  the  cases  are  substantially  the  same  and 
allege  that  the  plaint iflfs  made  application  to  the  police  and 
fire  commission  of  the  city  of  Milwaukee  pursuant  to  the 
provisions  of  ch.  444,  Laws  1919,  for  approval  of  applica- 
tions to  engage  in  the  business  of  private  detective  for  hire, 
but  that  the  members  of  the  commission,  acting  arbitrarily, 
capriciously,  and  in  entire  disregard  of  the  evidence  pre- 
sented to  it  and  of  the  facts,  refused  to  grant  its  approval. 
A  general  demurrer  was  filed  by  defendants  to  the  complaint 
in  each  case. 

Upon  a  hearing  the  circuit  court  entered  an  order  vacating 
and  setting  aside  an  order  theretofore  made  restraining  the 
defendants  from  issuing  or  applying  for  the  issuance  of  any 
warrant  for  the  arrest  of  the  plaintiffs,  their  agents  or 
employees,  for  violating  the  provisions  of  ch.  444,  Laws 
1919,  and  also  sustaining  the  demurrer  to  the  plaintiflFs' 
complaint,  with  leave  to  amend  within  twenty  days. 
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For  the  appellants  Pinkerton  there  was  a  brief  by  Roehr 
&  Steinmetz,  attorneys,  and  Julius  E.  Roehr,  of  counsel,  all 
of  Milwaukee;  and  the  cause  was  argued  orally  by  Julius 
E.  Roehr, 

For  the  appellant  Manufacturers  &  Merchants  Inspection 
Bureau  there  was  a  brief  by  Lamfrom,  Tighe  &  Wallach, 
attorneys,  and  Leon  B,  Lamfrom  and  Marvin  W,  Wallach, 
of  counsel,  all  of  Milwaukee;  and  the  cause  was  argued 
orally  by  Leon  B,  Lamfrom, 

For  the  appellant  Ferris  there  was  a  brief  by  Lines, 
Spooner  &  Queries  of  Milwaukee,  and  oral  argument  by 
Willet  M.  Spooner. 

For  the  respondents  there  was  a  brief  by  Winfred  C, 
Zahel,  district  attorney  of  Milwaukee  county,  Daniel  IV. 
Sullivan,  first  assistant  district  attorney,  and  William  L. 
Tibbs,  special  assistant  district  attorney ;  and  the  cause  was 
argued  orally  by  Mr.  Sullivan  and  Mr.  Tibbs. 

The  following  opinion  was  filed  January  11,  1921: 

SiEBECKER,  C- J.  The  remedy  by  injunction  is  properly 
invoked  by  the  plaintiflfs  in  this  action  to  protect  them  in 
their  property  rights  and  against  prosecution  in  criminal 
proceedings  under  invalid  statutes.  "It  is  well  settled  that 
where  property  rights  will  be  destroyed,  unlawful  inter- 
ference by  criminal  proceedings  under  a  void  law  or  ordi- 
nance niay  he  reached  and  controlled  by  a  decree  of  a  court 
of  equity."  Dobbin  v.  Los  Angeles,  195  U.  S.  223,  25  Sup. 
a.  18;  Bonnett  v.  J^allier,  136  Wis.  193,.  116  N.  W..885; 
income  Tax  Cases,  148  Wis.  456,- 134  N.  W.  673,  135  N. 
W.  164;  Wadhams  Oil  Co.  v.  Tracy,  141  Wis.  ISQl  123  N. 
W.785. 

The  subject  embraced  in  ch.  444,  Laws  of  1919. (sec. 
1636— 12w^  Stats.),  is  a  proper  one  for  legislative  regula- 
tion within  the  police  power.  Lehon  v.  Atlanta,  242  JJ.  S. 
53,  37  Sup.  Ct  70;  Fox  v'  Smith,  123  App.  Div.  369,  108  N. 
Y.  Supp.  181. 
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"Under  the  power  reserved  to  the  state  to  regulate  the 
relative  rights  and  duties  of  persons  within  its  territory, 
it  may  lawfully  require  examinations  to  determine  the 
general  fitness  of  a  person  engaging  in  vocations  directly 
connected  with  public  safety  or  person  and  property."  17 
Ruling  Case  Law,  p.  547,  §  62. 

The  occupations,  trades,  and  callings  subject  to  license 
and  regulation  are  most  extensive  in  range  and  variety. 
For  a  partial  list  of  them  see  17  Ruling  Case  Law,  pp.  548, 
549,  §  63. 

Ch.  444,  Laws  1919,  provides  for  the  regulation  of 
private  detective  agencies  and  prescribes  penalties  for  its 
violation.  Sec.  1  provides  that  such  business  shall  not  be 
conducted  by  any  person,  copartnership,  or  corporation 
without  first  having  obtained  a  license  to  do  so  from  the 
secretary  of  state.     Sec.  2  enacts  that: 

"Any  person,  copartnership  or  corporation  intending  to 
act  as  a  private  detective  for  hire  or  reward  or  to  conduct 
the  business  of  private  detective  or  detective  agency  or 
advertise  said  business  shall  present  to  the  secretary  of  state 
and  file  in  his  office  a  written  application  duly  signed  and 
verified  .  .  /*  by  the  applicant  in  person,  or  the  copartners* 
or  by  the  specified  officer  if  applicant  is  a  corporation;  "and 
if  such  person,  copartnership  or  corporation  intends  to  es- 
tablish an  office  in  any  city  in  this  state  such  application  must 
be  approved  in  each  instance  by  the  fire  and  police  commis- 
sion of  those  cities  having  a  fire  and  police  commission,  but 
in  those  cities  where  there  is  no  fire  and  police  commission 
by  the  chief  of  police  of  said  city  and,  in  addition  thereto, 
by  not  less  than  five  reputable  citizens,  freeholders  of  the 
county  where  the  applicant  or  applicants  propose  to  establish 
such  office." 

The  application  must,  among  other  things,  state  the  city 
of  the  proposed  place  of  business,  ''and  such  further  facts 
as  will  show  the  good  character,  competency  and  integrity  of 
such  applicant."  Sec.  3  provides  that  the  secretary  of 
state  shall  issue  to  the  applicant  a  license  if  he  shall  find 
him  to  be  of  good  character,  competency  and  integrity. 
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upon  the  payment  of  $200  license  fee  and  the  furnishing  of 
the  required  bond.  The  complaint  charges  that  the  plaint- 
iffs duly  applied  to  the  fire  and  police  commission  of  the 
city  of  Milwaukee  for  approval  of  their  application  to  the 
secretary  of  state  for  such  license,  but  that  the  commission- 
ers wrongfully  and  arbitrarily  refused  to  approve  the  appli- 
cation. The  appellants  admit  that  the  standard  of  qualifi- 
cations prescribed  by  the  act  to  be  applied  by  the  secretary 
of  state  in  determining  whether  or  not  an  applicant  for 
such  a  license  is  a  proper  person  to  be  licensed  to  conduct 
the  business  of  private  detective  for  hire  is  an  appropriate 
regulation.  It  is  claimed  (1)  that  no  standard  or  test 
of  qualifications  of  such  an  applicant  is  provided  for  upon 
which  the  fire  and  police  commission  or  the  chief  of  police 
of  a  city  are  to  act  for  approving  a  written  application  for 
such  a  license,  and  that  such  commissioners  and  chief  of 
police  are  therefore  vested  with  an  arbitrary  power  in 
giving  or  withholding  their  approval  of  the  written  applica- 
tion for  such  a  license,  and  that  this  renders  the  legislation 
invalid  as  violative  of  plaintiffs'  constitutional  rights,  in 
that  it  deprives  them  of  due  process  of  law  and  of  the  equal 
protection  of  the  law;  (2)  that  the  act  attempts  to  confer 
legislative  power  on  a  municipal  agency  and  officer; 
(3)  that  plaintiffs  are  deprived  of  the  right  of  judicial  re- 
view of  the  wrongful  acts  of  such  municipal  agency  or  offi- 
cer; and  (4)  that  the  act  is  discriminatory  between  persons 
seeking  to  pursue  the  same  vocation. 

The  test  and  standard  of  qualifications  prescribed  by  the 
statute  for  obtaining  the  license  is  that  the  applicant  shall  be 
a  person  of  good  character,  com/^etency,  and  integrity. 
This  standard  is  an  ascertainable  and  known  one,  and  is 
readily  understood  as  a  matter  of  common  knowledge  when 
applied  to  the  subject  to  which  it  refers.  It  is  one  frequently 
employed  in  legislative  regulations  for  licensing  vocations 
and  has  been  applied  in  many  instances  in  the  legislation  of 
this  ajid  other  states.     It  is  strenuously  asserted  that  the 
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provisions  of  sec.  2  of  this  act  do  not  prescribe  any  standard 
of  qualifications  upon  which  the  fire  and  police  commission 
or  chief  of  police  are  to  act  in  granting  or  withholding  ap- 
proval of  the  written  application  for  such  a  license  to  the 
secretary  of  state,  and  that  the  provisions  of  the  act  permit 
them  to  deny  their  approval  in  an  arbitrary  manner,  A 
reading  of  the  whole  act  and  a  study  of  the  relations  of  its 
various  provisions  indicate  that  the  legislature  had  in  mind  a 
regulation  of  private  detective  business  for  the  purpose  of 
securing  the  business  against  persons  7vho  lacked  good 
character,  competency,  and  integrity,  and  to  assure  the  public 
that  those  persons  licensed  to  engage  in  this  business  possess 
these  qualifications.  The  provisions  of  sec.  2  must  be 
construed  in  view  of  this  object.  The  parts  of  this  section 
providing  for  the  approval  of  the  written  application  by  the 
fire  and  police  commission  or  the  chief  of  police  before 
filing  it  with  the  secretary  of  state  is  followed  by  the  pro- 
vision that: 

"Such  application  shall  state  the  age,  residence,  present 
and  previous  occupation  of  such  applicant  or  applicants  and 
the  name  of  the  city  where  the  principal  place  of  business  is, 
or  is  to  be  located,  and  such  further  facts  as  will  show  the 
good  character,  competency  and  integrity  of  such  applicant 
or  applicants." 

Manifestly  the  facts  thus  required  to  be  shown  by  the 
written  application  are  declared  by  legislative  action  as  the 
standard  of  qualifications  which  entitles  the  applicant  to 
have  his  application  approved.  It  naturally  follows  from 
this  that  approval  or  disapproval  of  the  application  is  to  be 
based  on  such  standard  of  qualifications  and  that  the  facts 
shown  by  the  written  application  are  to  be  acted  on  by  the 
persons  designated  in  the  statute  to  perform  this  duty; 

As  declared  in  Milwaukee  v.  Ruplinger,  155  Wis.  391, 
395,  145  N.  W.  42,  "There  is  no  principle  better  established 
than  that  a  law  may  be  made,  complete  in  itself,  and  be  left 
to  some  officer  or  tribunal  to  determine  the  facts  feqiiisitc 
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to  application  of  the  enactment  to  a  given  case."  It  is 
manifest  from  the  provisions  of  this  law  that  the  legislature 
intended  to  provide  a  method  of  licensing  private  detective 
agencies  who  possess  the  qualifications  prescribed  in  the 
law,  and  that  the  fire  and  police  commissions  or  chiefs  of 
police  are  to  pass  on  such  qualifications  to  be  presented  to 
the  secretary  of  state  upon  the  facts  disclosed  in  the  written 
application.  We  perceive  no  reason  why  the  legislature 
may  not  select  such  officers  specified  in  the  law  as  an  appro- 
priate agency  to  perform  this  duty.  Such  officers  by  reason 
of  their  official  duties  are  naturally  considered  well  qualified 
to  pass  judgment  on  matters  involved  in  discharging  this 
function.  The  object  sought  to  be  accomplished  by  the 
act  is  that  only  such  persons  are  to  be  licensed  to  engage 
in  private  detective  business  as  meet  the  calls  of  the  stand- 
ards  prescribed  by  the  legislature.  This  method  of  as- 
certaining such  qualification  or  regulating  vocations  and 
businesses  has  been  approved  in  various  cases.  Mehlos  v. 
Milzuaukee,  156  Wis.  591,  606,  146  N.  W.  882;  State  ex 
rel.  Bucllv,  Frear,  146  Wis.  291,  131  N.  W.  S32;  Milwaukee 
v.  Ruplinger,  155  Wis.  391,  145  N.  W.  42]  State  v.  Lange  C. 
Co.  164  Wis.  228,  157  N.  W.  777,  160  N.  W.  57;  State  ex 
rel  Adams  v.  Btirdge,  95  Wis.  390,  70  N.  W.  347;  17 
Ruling  Case  Law,  p.  541,  §  58  et  seq, 

.  It  is  urged  that  applicants  for  licenses  are  deprived  of 
judicial  review  in  case  the  secretary  of  state  and  the  persons 
whose  approval  of  the  application  is  required  arbitrarily  and 
wrongfully  refuse  such  approval  and  thus  deprive  the 
applicant  of  his  right  to  a  license.  It  is  a  well  established 
principle  of  law  that  capricious  or  fraudulent  conduct  in 
the  discharge  of  an  administrative  or  gw^wt- judicial  duty 
can  be  reviewed  by  the  courts  and  an  appropriate  remedy 
be  employed  to  redress  the  wrong  thereby,  committed. 

In  speaking  on  this  subject,  this  court  in  State  ex  rel. 
Coffey  V,  Chittenden,  112  Wis.  569,  88  N.  W.  587,  says: 

"Where  there  is  no  reasonable  ground  to  justify  a  de- 
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cision  by  such  officer  or  board  other  than  one  way,  and  tliere 
is  a  failure  to  act  accordingly,  the  function  of  a  mandamus 
proceeding  is  broad  enough  to  remedy  the  mischief  by  com- 
pelling the  making  of  such  decision,  in  perfect  harmony  with 
the  rule  that  the  office  thereof  is  not  to  control  discretionary 
authority,  but  to  compel  the  exercise  thereof.  .  .  .  [If] 
no  reasonable  ground  for  any  conclusion  other  than  that 
the  conditions  precedent  to  the  performance  of  such  duty 
exist,  and  a  decision  is  made  to  the  contrary  or  performance 
thereof  is  refused,  such  conduct  is  not  the  exercise  of  dis- 
cretionary power,  but  a  refusal  to  exercise  it, — a  refusal  or 
neglect  to  perform  a  plain  duty  imposed  by  law ;  and,  there 
being  no  adequate  legal  remedy,  the  way  is  open  for  the 
extraordinary  jurisdiction  of  the  court  to  award  its  writ  of 
maatdamus/' 

The  cases  there  cited  need  not  be  repeated.  If,  under 
the  pretense  of  exercising  the  power  of  disapproval,  the  fire 
and  police  commissioners  and  the  chief  of  police  act  in 
manifest  disregard  of  the  facts  before  them,  resulting  in 
injustice,  gross  abuse,  or  avoidance  of  duty,  the  power  of 
the  courts  can  be  invoked  to  redress  the  wrong,  on  the 
ground  that  such  action  in  contemplation  of  law  is  not  a 
discharge  of  a  discretionary  duty,  but  a  substitution  of  an 
"arbitrary  and  fraudulent  disposition  and  determination  of 
the  question  submitted  for  the  honest  discretion  demanded 
by  law."  State  ex  rel.  Broivn  z\  Dental  Examiners,  38 
Wash.  325,  80  Pac.  544 ;  State  ex  rel.  Buchanan  v.  Kellogg , 
95  Wis.  672,  70  N.  W.  300. 

It  is  contended  that  the  act  unlawfully  discriminates 
between  applicants  intending  to  engage  in  business  in  cities 
having  a  fire  and  police  commission  and  those  in  cities  hav- 
ing no  such  commission,  and  that  it  unlawfully  discrimi- 
nates against  persons  intending  to  locate  in  cities  as  com- 
pared with  those  located  outside  of  cities.  These  distinctions 
rest  largely  on  grounds  pertaining  to  the  practical  enforce- 
ment of  the  policy  to  regulate  this  business.  In  that  field 
the  legislature  has  the  broadest  discretion.  "The  question 
is  not  whether  there  may  be  some  on  one  side  of  the  line 
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whose  situation  is  practically  the  same  as  that  of  some  on 
the  other  side,  but  whether  there  is  a  'distinction  between 
the  classes  as  classes,  whether  there  are  characteristics  which, 
in  a  greater  degree,  persist  through  the  one  class  than  in 
the  other  which  justify  legal  discrimination  between  them.'  " 
Borgnis  v.  Falk  Co.  U7  Wis.  327,  356,  133  N.  W.  209. 

A  detective  agency  located  in  cities  in  the  nature  of 
things  operates  in  a  field  clearly  distinguishable  from  one 
operating  in  the  country  outside  of  cities  and  constitutes  a 
distinction  that  warrants  the  legislature  in  providing  dif- 
ferent regulations  for  it.  Obviously  the  state  attempted  to 
select  the  persons  to  act  for  it  in  passing  on  the  qualifications 
of  applicants  to  operate  in  cities  who  are  well  informed  on 
the  subject  and  have  knowledge  concerning  the  business. 
It  would  seem  that  the  fire  and  police  commissioners  and 
chiefs  of  police  of  cities  are  more  likely  to  meet  these  re- 
quirements than  the  generality  of  citizens  and  hence  were 
appropriately  and  properly  designated  by  the  legislature. 
We  discover  no  discrimination  in  any  respect  in  selecting 
these  two  agencies  for  this  purpose  in  diflferent  cities. 

"It  is  the  duty  and  function  of  the  legislature  to  discern 
and  correct  evils,  and  by  evils  we  do  not  mean  some  defi- 
nite injury,  but  obstacles  to  a  greater  public  welfare.  .  .  . 
And  we  repeat,  'it  may  make  discriminations  if  founded  on 
distinctions  that  we  cannot  pronounce  unreasonable  and 
purely  arbitrary.'  "  Rast  v.  Van  Deman  &  Levins  Co.  240 
IT.  S.  342,  36  Sup.  Ct.  370. 

We  discover  nothing  in  this  legislation  resulting  in  a 
denial  of  the  equal  protection  of  the  law  or  due  process  of 
law,  nor  does  the  act  confer  legislative  power  on  persons  or 
deprive  any  one  of  the  right  to  redress  legal  wrongs  by  judi- 
cial review.     It  is  considered  that  the  trial  court  correctly 

m 

held  the  law  to  be  valid  and  properly  vacated  the  restrain- 
ing order  entered  against  the  defendants.  The  complaints 
allege  that  the  fire  and  police  commission  arbitrarily  and 
unjustifiably  refused  to  approve  the  plaintiflFs'  application 
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for  a  license.  This  states  a  good  cause  of  action,  and  the 
court  improperly  held  that  the  demurrer  to  the  complaint 
should  be  sustained. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  direction  that  the  court  enter  an 
order  in  conformity  with  this  opinion.  Neither  party  to 
recover  costs  in  this  court,  the  appellant  to  pay  the  clerk's 
fees. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on 
March  8,  1921. 


Muchlinski,  Appellant,  vs.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Respondent. 

November  17,  IQ20 — March  8,  ip2T. 

Railroads:  Injury  to  licensee:  Negligence, 

Uncontradicted  evidence  that  warning  signals  were  repeatedly 
sounded  by  a  train  running  about  eight  miles  an  hour  while 
passing  through  railroad  yards  and  that  the  trainmen  saw 
plaintiff,  who  was  familiar  with  the  yards,  walking  along  the 
tracks  in  a  place  of  safety  until  the  train  was  almost  upon 
him,  when  he  started  to  cross  the  track  upon  which  the  train 
was  approaching,  is  held  to  justify  a  directed  verdict  for  the 
defendant  railroad  company  on  the  issue  of  negligence,  even 
if  it  be  conceded  that  plaintiff  was  a  licensee. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:    W.  B.  Quinlan,  Judge.     Affirmed. 

Action  for  damages  for  a  personal  injury.  The  trial 
court  directed  a  verdict  for  defendant.  From  a  judgment 
entered  accordingly  plaintiff  appeals. 

Appellant  had  been  employed  for  some  weeks  prior  to 
his  injury  in  a  factory  adjoining  the  right  of  way  of  the 
respondent  company  in  the  city  of  Racine.  He  had  been  in 
the  custom,  as  had  many  other  employees  of  factories  in  the 
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neighborhood,  of  walking  along  the  right  of  way  in  going 
to  and  from  work. 

There  were  several  tracks  in  this  area  over  which  these 
workmen  walked,  one  main  track  and  several  used  for 
switching,  storing  cars,  and  for  loading  and  unloading 
freight.  This  right  of  way  was  not,  in  general,  fenced. 
It  was  disputed  whether  it  was  fenced  from  the  factory 
in  which  appellant  worked,  and  whether  appellant  entered 
it  from  a  public  street  crossing  or  direct  from  the  factory 
property.  There  were  a  few  signs  along  the  right  of  way 
stating  that  it  was  private  property  and  bearing  the  direction 
to  keep  off.  Appellant  testified  that  he  had  not  noticed 
them.  Appellant  was  familiar  with  the  fact  that  the  tracks 
in  this  area  were  used  quite  frequently  by  trains  and  switch 
engines.  He  had  observed  this  while  walking  along  the 
way  and  from  his  working  place  in  the  factory.  He  was 
familiar  with  the  fact  that  a  train  usually  passed  there  about 
noon  going  easterly. 

On  the  day  of  the  accident,  October  18,  1917,  appellant 
was  walking  easterly  along  the  tracks  on  his  way  to  lunch 
shortly  after  12  o'clock  noon.  He  did  not  look  to  the  rear 
when  he  entered  the  tracks  to  see  if  a  train  was  approach- 
ing, nor  did  he  look  to  the  rear  thereafter  as  he  walked 
along.  He  was  not  paying  attention  to  listening  for  whistle 
or  bell ;  he  thought  that  the  train  had  already  passed. 

After  appellant  had  walked  along  thus  for  a  few  blocks, 
the  usual  train,  a  light  motor-driven  passenger  train,  ap- 
proached from  the  west.  It  whistled  for  each  crossing  and 
at  other  times.  Its  bell  rang  continuously.  It  was  running 
about  four  to  eight  miles  per  hour.  Appellant  was  then 
walking  in  a  position  of  safety  to  the  north  of  the  main 
track  upon  which  the  train  was  approaching. 

The  engineer  testified  that  when  the  train  was  less  than 
100  feet  from  appellant  the  latter  veered  over  toward  the 
main  track,  that  he  gave  the  danger  whistle  and  applied  the 
brakes,  but  that  appellant  walked  in  front  of  the  train  and 
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was  struck.  Appellant  testified  that  he  heard  the  whistle 
back  of  him,  thought  here  comes  the  train,  thought  it  was 
on  his  left  rather  than  his  right,  was  kind  of  scared,  and 
jumped  over  upon  the  tracks  to  his  right  without  looking  to 
the  rear;  that  then  he  heard  another  whistle  and  saw  the 
train  practically  on  him  and  that  he  jumped  again,  but  too 
late.     He  received  serious  injuries. 

Plaintiff  offered  testimony  below  that  as  he  lay  on  the 
ground  somebody  he  took  to  be  the  conductor  asked  him  his 
name,  and  that  a  bystander  then  remarked  to  this  person 
that  the  latter  had  not  given  appellant  a  fair  chance,  that  he 
had  whistled  when  right  on  top  of  him.  This  evidence  was 
excluded  at  the  time  on  the  ground  that  the  identity  of  the 
person  to  whom  the  remark  was  addressed  was  not  estab- 
lished as  being  the  conductor.  Further  identification  was 
later  established  and  the  testimony  theretofore  excluded 
was  either  thereupon  admitted  by  the  trial  court  or  plaintiff 
was  given  the  opportunity  to  reintroduce  it  and  did  not  do  so. 

When  the  evidence  was  closed  the  respondent  moved  for 
a  directed  verdict.  The  trial  court,  after  stating  certain  of 
the  facts,  granted  the  motion. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Joseph  G.  Hirschbcrg,  attorney,  and  Horace  B.  Walmsley, 
of  counsel,  both  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Thompson,  Myers 
&  Kearney  of  Racine,  attorneys,  and  H,  J,  Killilea  of  Mil- 
waukee, of  counsel ;  and  the  cause  was  argued  orally  by  P.  J. 
Myers, 

The  following  opinion  was  filed  December  14,  1920: 

Jones,  J.  Plaintiff's  counsel  place  much  reliance  on  their 
claim  that  the  plaintiff  was  a  licensee  and  that  the  defendant 
owed  a  high  standard  of  care  to  persons  traveling  on  its 
right  of  way.  The  testimony  showed  that  there  were  signs 
in  large  print  reading  "Private  Property,"  "No  Thorough- 
fare," "Keep  Off,"  posted  in  prominent  places  in  the  yards. 
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The  uses  of  the  yard  for  loading  and  unloading  merchandise 
and  switching  were  such  that  it  would  not  have  been  practi- 
cable to  exclude  persons  w^ho  chose  to  enter  them  and  travel 
along  the  track.  The  defendant  seems  to  have  adopted  the 
only  feasible  course  for  giving  warning  of  danger  to  persons 
coming  upon  the  grounds. 

But  if  it  be  conceded  that  the  plaintiff  was  a  licensee  and 
that  it  was  the  duty  of  the  company  to  exercise  increased 
prudence  and  caution  in  operating  its  road  and  to  keep  a 
reasonably  vigilant  lookout  to  prevent  injury  to  those  using 
the  grounds,  still  the  proof  falls  short  of  showing  defend- 
ant's negligence.  There  is  no  evidence  that  the  train  was 
going  faster  than  eight  miles  per  hour.  The  accident  did 
not  occur  at  any  crossing.  The  usual  conflict  of  evidence 
as  to  the  ringing  of  the  bell  and  the  blowing  of  the  whistle 
is  wanting.  The  undisputed  evidence  shows  that  the  bell 
had  been  ringing  constantly  for  some  time  before,  and  up 
to  the  time  of,  the  accident;  that  the  whistle  had  been  blown 
for  all  street  crossings,  every  few  blocks,  and  twice  again 
as  signals  to  the  man  operating  the  block  system.  These 
signals  were  heard  by  him  at  his  post  several  hundred  feet 
more  distant  than  the  place  of  the  accident.  The  whistle 
was  sounded  again  as  soon  as  the  engineer  saw  any  indi- 
cation that  plaintiff  might  turn  toward  the  track.  The 
plaintiff  was  not  a  child  but  an  adult,  and  the  engineer  had 
no  reason  to  expect  that  he  would  suddenly  turn  from  a 
place  of  safety  to  cross  the  track.  It  cannot  be  said  that 
there  was  not  a  vigilant  lookout  to  prevent  injury,  because 
the  engineer  saw  the  plaintiff  some  distance  ahead  traveling 
parallel  to  the  track  in  a  place  of  safety. 

Although  it  is  argued  by  appellant's  counsel  that  the 
plaintiff  became  confused  when  he  finally  heard  the  whistle 
blown  and  jumped  in  the  wrong  direction  to  avoid  injury,  it 
is  hardly  claimed  that  the  sounding  of  the  whistle  was  a 
negligent  act.  The  trial  judge  properly  held  that  no  neg- 
ligence w^as  established  against  defendant. 
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For  about  six  weeks  plaintiff  had  been  in  the  habit  of 
traveling  on  the  defendant's  right  of  way,  and  he  was 
familiar  with  the  situation  and  the  use  to  which  the  grounds 
were  put.  The  yards  were  busy  places ;  switch  engines  were 
being  used  frequently  and  there  were  about  twenty  passen- 
ger trains  a  day.  Plaintiff  knew  that  a  train  generally 
passed  to  the  east  about  the  time  of  day  when  this  accident 
happened,  but  he  supposed  it  had  passed.  When  he  went 
upon  the  tracks  of  defendant  he  did  not  look  to  see  if  any 
train  was  coming.  Although  there  was  no  obstruction  to 
view,  he  continued  walking  along,  neither  looking,  nor 
listening  to  the  ringing  of  the  bell  nor  the  sounding  of  the 
whistle,  until,  when  the  whistle  sounded  the  third  time,  he 
became  confused,  according  to  his  own  account,  and  jumped 
in  the  wrong  direction  from  a  place  of  safety  to  one  of 
danger.  According  to  the  plaintiff's  own  showing  he  was 
walking  beside  a  railroad  track,  paying  no  attention  what- 
ever to  the  coming  or  going  of  trains.  He  was  at  a  place 
where  if  he  had  paid  the  slightest  attention  he  would  have 
heard  the  whistle  and  the  ringing  of  the  bell. 

No  claim  is  made  by  appellant's  counsel  that  the  tracks 
should  have  been  fenced  or  that  the  absence  of  a  fence  or 
other  guard  in  any  way  contributed  to  the  injury. 

The  offered  proof  of  a  declaration  by  a  bystander  was  of 
doubtful  admissibility  at  best.  In  our  opinion  there  was  no 
error  in  the  ruling  of  the  trial  court  on  that  subject. 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8,  1921. 
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Weller  and  another,  Respondents,  vs.   Phillip  Gross 

Realty  Company,  Appellant. 

November  i8,  ig20 — March  8,  ig2i. 

Brokers:  Performance  of  contract:  When  commissibn  is  earned: 
Contract  of  sale  not  consummated:  Statement  by  owner  as  to 
commission:  Waiver  of  performance  by  broker:  Estoppel: 
Unauthorised  act  of  broker:  Effect  on  commission, 

1.  In  order  to  entitle  a  broker  to  recover  his  commission  he  must 

establish  that  he  had  produced  a  purchaser  who  was  able, 
ready,  and  willing  to  purchase  the  property  on  the  terms 
specified  by  the  owner. 

2.  Where  brokers  were  employed  to  sell  a  ninety-nine-year  lease- 

hold on  terms  stated  in  writing,  which  included  conditions 
to  conform  to  the  present  lease  and  to  release  the  vendor  from 
all  liability  and  for  the  erection  of  a  new  building  by  the 
lessee,  pending  which  a  bond  was  to  be  deposited,  an  offer  to 
purchase  by  the  brokers'  customer  which  contemplated  no 
assignment  of  the  lease  until  the  new  building  was  completed, 
and  which  required  the  vendor  to  remain  the  principal  on  all 
bonds,  did  not  conform  to  the  stated  terms  so  as  to  entitle  the 
brokers  to  their  commission. 

3.  Brokers  have  earned  their  commission  when  the  stated  terms 

are  accepted  by  their  customer  and  the  contract  is  closed ;  but 
they  are  not  entitled  to  the  commission  where  the  stated  terms 
were  not  accepted  and'  the  parties  never  agreed  on  other 
terms. 

4.  The  owners'  statement  to  the  brokers  that  the  latter  had  earned 

their  commission,  made  when  the  owners  believed  the  deal 
would  be  closed  with  the  brokers'  customer,  expressed  no  in- 
tention by  the  owners  to  relinquish  their  right  to  resist  pay- 
ment of  the  commission  if  the  customer  was  not  willing  to 
take  the  property  under  the  terms  stated  to  the  brokers,  and 
therefore  did  not  waive  that  right. 

5.  The  statement  made  by  the  owners  to  the  brokers  while  nego- 

tiations with  the  brokers'  customer  were  still  pending,  that 
the  brokers  had  earned  their  commission,  does  not  estop  the 
owners  from  resisting  payment  of  the  commission  after  the 
negotiations  fell  through,  in  the  absence  of  a  showing  of  any 
acts  by  the  brokers  in  reliance  on  the  statement. 
[6.  Whether  the  unauthorized  acceptance  in  writing  by  the  brokers 
of  an  offer  which  was  not  in  conformity  to  the  owners*  terms 
is  such  a  palpable  breach  of  duty  towards  the  owners  as  to 
preclude  a  recovery  by  the  brokers,  not  decided.] 
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Appeal  from  a  judgment  of  the  circuit  for  Milwaukee 
county:  John  J.  Gregory,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  a  commission  claimed 
to  be  due  the  respondents.  The  action  was  tried  to  the  court 
and  a  jury^  After  the  evidence  was  in,  both  parties  moved 
for  a  directed  verdict;  thereupon  the  jury  was  dismissed, 
and  the  court  made  findings  of  fact  and  conclusions  of  law, 
pursuant  to  which  judgment  was  entered  for  respondents  in 
the  sum  of  $10,517.89,  from  which  judgment  the  defendant, 
appellant  here,  appeals. 

The  appellant  is  a  corporation  and  owned  a  ninety-nine- 
year  lease  with  the  Jacobs  estate,  lessor,  covering  land  known 
as  No.  126-128  Grand  avenue,  Milwaukee,  upon  which 
property  a  store  building  occupied  by  the  Phillip  Gross  Hard- 
ware &  Supply  Company  was  located.  The  Jacobs  estate 
is  the  owner  of  the  fee.  The  lease  was  signed  November 
9,  1911,  and  the  term  commenced  January  1,  1912,  and 
ended  December  31,  2010.  The  rentals  were  made  January 
1,  1912,  to  April  30,  1915,  $5,000  yearly,  and  for  the  re- 
mainder of  the  term  $13,000  yearly,  and  the  lessee  was  re- 
quired to  pay  taxes  and  assessments  on  both  land  and  im- 
provements and  water  rents,  etc.,  from  the  date  of  the  lease. 
The  lessee  was  also  required  by  the  terms  of  the  lease  to 
erect  a  new  building  at  a  cost  of  not  less  than  $100,000  and 
complete  the  same  before  January  1,  1920,  and  to  give  a 
bond  in  the  sum  of  $50,000  for  the  erection  of  a  new  build- 
ing, which  bond  was  to  be  secured  by  real-estate  mortgage, 
which  real  estate  was  siibject  to  a  first  mortgage  of  $12,500, 
the  lessee  having  the  right  to  substitute  other  security  satis- 
factory to  the  lessor.  Prior  to  the  razing  of  the  present 
building  for  the  purpose  of  erecting  a  new  one,  the  lessee 
was  required  to  deliver  to  the  lessor  an  additional  bond  of 
$50,000. 

The  Jacobs  lease  in  question  does  not  prohibit  subletting, 
but  does  provide  that  assignment  may  be  made  without  the 
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consent  of  the  lessor  upon  certain  conditions,  one  of  which 
is  the  execution  and  delivery  of  a  $50,000  bond  to  the  lessor. 
The  Jacobs  lease  also  provides  for  a  $100,000  bond  on  the 
destruction  of  the  proposed  new  building. 

For  the  appellant  there  was  a  brief  by  Lazurence  A.  01- 
%K}ell,  Bernard  V.  Brady,  and  Ohvell,  Diirant  &  Brady,  all 
of  Milwaukee,  and  oral  argument  by  Laurence  A.  Ohvell. 

For  the  respondents  there  was  a  brief  by  Benjamin  Poss 
and  Herbert  E.  Toelle,  both  of  Milwaukee,  and  oral  argu- 
ment by  Mr.  Poss, 

The  following  opinion  was  filed  January  11,  1921: 

Kerwin,  J.  The  appellant  excepted  to  the  findings  of 
fact,  and  the  main  controversy  in  this  case  turns  on 
whether  the  facts  found  by  the  court  below  are  supported 
by  the  evidence. 

A  great  amount  of  testimony  was  taken  in  the  case,  much 
of  which  had  little  bearing  upon  the  cjuestions  at  issue. 
That  an  agency  to  sell  the  property  in  question  was  created 
is  not  denied,  but  the  vital  (juestion  is,  Did  the  plaintiffs 
produce  a  person  ready  and  willing  to  buy  the  property  in 
accordance  with  the  terms  of  the  agency? 

1.  The  following  facts  appear  to  be  established  without 
substantial  dispute:  The  defendant,  Phillip  Gross  Realty 
Company,  and  the  Phillip  Gross  Hardware  &  Supply 
Company  were  corporations  whose  stock  was  owned  by 
Phillip  Gross,  his  son,  Arthur  Gross,  and  his  son-in-law% 
Chas.  E.  Mueller,  all  residents  of  Milwaukee.  The  de- 
fendant Realty  Company  owned  as  lessee  a  ninety-nine-year 
lease  upon  a  piece  of  property  on  the  north  side  of  Grand 
avenue.  The  owners  of  the  fee,  lessors,  were  Jacobs  and 
others  of  Madison,  and  are  referred  to  in  the  testimonv  as 
the  Jacobs  estate,  and  the  lease  as  the  Jacobs  lease. 

In  February,  1913,  the  hardware  company  occupied  the 
building  on  the  property  covered  by  the  Jacobs  lease  and  the 
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fiealty  Company  desired  to  dispose  of  that  lease.  The 
plaintiffs,  Weller  and  Brachman,  acted  as  agents  for  the 
Realty  Company  under  the  following  contract  of  agency: 

"Milwaukee,  Wis.,  1/14/14. 
"Mr.  W.  B.  Mueller,  City. 

"Dear  Sir:  We  hereby  agree  to  lease  the  premises 
known  as  126  and  128  Grand  avenue — 42 J/^  x  100  feet — on 
the  following  terms  and  conditions: 

"Rent  to  be  $16,500  net  per  year  to  us  for  the  balance  of 
the  term  of  ninety-nine  (99)  years  as  per  lease  now  on  said 
premises,  payable  quarterly  in  equal  instalments,  rent  to 
start  upon  possession  of  present  building.  Conditions  simi- 
lar and  to  conform  to  present  lease.  Your  parties  must 
immediately,  upon  possession,  commence  erection  of  new 
buildings  to  cost  not  less  than  $100,000.  During  construc- 
tion your  people  are  to  have  an  acceptable  bond  of  $50,000 
deposited  with  us  until  new  building  is  erected.  Taxes  for 
first  year  to  be  adjusted. 

"This  proposition  must  be  closed  on  or  before  February'' 
16,  1913.  Yours  truly, 

Phillip  Gross  Realty  Company, 
Phillip  Gross,  President. 
Chas.  E.  Mueller,  Secretary." 

The  agreement  of  agency  is  referred  to  in  the  printed  case 
as  Exhibit  1.  Under  the  agency  the  plaintiffs  sought  to  in- 
terest one  Adolph  Spiegel,  w^ho  was  in  business  in  Milwau- 
kee. Verbal  proposals  were  carried  back  and  forth  between 
the  Realty  Company  and  Spiegel,  and  during  the  negotia- 
tions the  Realty  Company  consented  to  a  reduction  of  rent 
to  $16,000  net  per  year. 

The  plaintiffs  went  to  Spiegel  with  some  concessions,  and 
Spiegel's  lawyer  drew  an  instrument  which  purported  to 
accept  the  verbal  terms  and  was  signed  in  the  name  of  the 
Public  Drug  Company,  a  corporation  controlled  by  Spiegel, 
and  contained  a  blank  space  and  appropriate  wording  for 
acceptance  by  the  Realty  Company.  The  plaintiffs  took  this 
writing  to  the  Realty  Company  on  February  15,  1913,  and 
presented  it  together  with  a  check  of  $1,000  which  Spiegel 
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had  given  them  to  induce  acceptance  of  a  previous  offer  on 
his  part.  The  following  is  a  copy  of  the  instrument  of  ac- 
ceptance, referred  to  in  the  case  as  Exhibit  3 : 

"Milwaukee,  Wis.,  February  15,  1913. 
**To  the  Phillip  Gross  Realty  Company: 

Presented. 

"Gentlemen:  The  undersigned  accepts  the  proposition 
made  on  your  behalf  by  Mr,  IV.  B.  Weller  for  the  leasing  of 
the  premises  known  as  126  and  128  Grand  avenue,  Milwau- 
kee, Wisconsin,  and  herewith  delivers  to  Mr,  Weller  check 
for  one  thousand  (1,000)  dollars  to  bind  the  bargain.  Rental 
to  be  sixteen  thousand  (16,000)  dollars  net  per  year  dur- 
ing the  term;  term  of  lease  to  be  for  ninety-nine  (99)  years, 
commencing  November  I,  1913,  or  before  if  you  deliver 
possession  after  thirty  days*  written  notice  to  that  effect. 
One  thousand  (1,000)  dollars  herewith  deposited  with 
Mr.  Weller  to  be  applied  toward  the  payment  of  the  first 
month's  rental;  check  to  be  held  until  form  of  agreements 
are  agreed  upon.  Your  present  interest  in  the  lease  you  have 
with  Jacobs  and  Robbins  dated  the  9th  day  of  November, 
19^11,  to  be  assigned  to  the  undersigned  no  later  than  Jan- 
uary 1,  1919.  On  delivery  of  possession,  twelve  thousand 
five  hundred  (12,500)  dollars  to  be  deposited  with  you  to 
be  held  in  trust  until  after  the  completion  of  the  building, 
which  is  to  be  erected  before  January  1,  1920;  you  to  pay 
five  (5)  per  cent,  interest  per  annum  on  such  sum  of  $12,500 
from  the  time  of  its  deposit,  semi-annually,  and  the  said 
$12,500  to  be  applied  on  the  first  year's  rental  after  the  com- 
pletion of  the  said  building. 

"Taxes  and  insurance  to  be  adjusted  and  prorated,  lessee 
only  to  pay  for  the  proportion  of  the  year  after  possession. 

"Lessee  shall  have  the  privilege  of  making  repairs  and 
alterations,  and  doing  all  things  in  connection  therewith 
as  if  he  were  the  owner  of  the  present  building. 

'Yours,  etc., 

'Public  Drug  Company, 
^By  Adolph  Spiegel,  President." 


"i ours,  eic. 

tr 


When  this  instrument,  Exhibit  3,  was  presented  to  the 
officers  of  the  Realty  Company  they  refused  to  consider  it 
until  their  attorney,  Mr.  Baker,  had  been  consulted.    After 
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Mr.  Baker  examined  it  he  declared  it  too  indefinite  to  war- 
rant acceptance  and  advised  that  some  instrument  covering 
all  the  obligations  to  be  assumed  by  each  party  should  be 
executed.  Mr.  Baker,  defendant's  attorney,  stated  he  could 
not  do  it  that  day,  and  it  was  suggested  by  Mr,  Weller, 
plaintiff,  that  Mr.  Gold,  Spiegel's  attorney,  might  do  it.  It 
was  finally  left  to  Mr.  Gold  to  draw  the  paper. 

On  February  18,  1913,  Mr.  Gold  submitted  a  draft  of  the 
proposed  lease  which  did  not  meet  the  approval  of  Mr. 
Baker.  Afterwards,  on  February  19,  1913,  Mr.  Baker  sub- 
mitted, at  the  solicitation  of  plaintiffs,  a  draft  of  a  proposed 
lease,  and  on  February  22,  1913,  Mr.  Gold  submitted  certain 
suggestions  in  the  form  of  a  letter,  and  on  February  25, 
1913,  Mr.  Gold  and  Mr.  Glicksman  submitted  proposals  with 
modifications.  The  matter  of  agreeing  on  "the  form"  of  the 
lease  or  transaction  had  been  left  by  the  parties  with  their 
attorneys. 

Nothing  further  seems  to  have  been  done  by  the  parties 
to  agree  upon  ''the  form"  of  lease  or  transaction  at  that 
time.  In  the  language  of  counsel,  the  negotiations  "were  in 
a  state  of  suspended  animation — still  alive,  but  not  actively 
pressed." 

Rumors  came  to  Mr.  Spiegel  that  the  defendant  was  nego- 
tiating with  other  persons,  whereupon  Mr.  Gold  commenced 
an  action  for  specific  performance  in  favor  of  Mr.  Spiegel 
and  filed  notice  of  lis  pendens.  While  the  specific  perform- 
ance action  was  pending  Mr.  Baker  suggested  that  they  con- 
tinue negotiations,  and  drew  and  delivered  to  Mr.  Gold  a 
proposed  escrow  agreement,  and  assured  Mr.  Gold  of  the 
continued  willingness  of  the  Realty  Company,  defendant, 
to  carry  out  in  good  faith  the  terms  it  had  given  to  Spiegel. 

Thereafter  on  January  9,  1914,  Mr.  Gold,  without  notice 
to  Mr.  Baker  or  the  defendant,  withdrew  the  specific  per- 
formance suit  and  refused  to  resume  further  negotiations 
with  the  defendant  or  Mr.  Baker  unless  the  defendant  would 
give  his  client  an  option  for  a  definite  period,  so  that  his 
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client  might  go  East  and  consult  other  parties  whom  he 
might  wish  to  interest  in  the  deal.  This  ended  negotiations 
in  the  matter,  and  the  defendant  Realty  Company  was  hit 
with  the  lease  on  its  hands. 

After  the  day  on  which  plaintiffs  obtained  the  proposal 
from  Spiegel  the  plaintiffs  endeavored  to  hurry  the  matter 
along  and  made  an  effort  to  get  Mr.  Gold  and  Mr.  Baker  to 
conclude  the  deal,  and  in  discussing  the  situation  with  the 
officers  of  the  Realty  Company  the  plaintiffs  were  told  in 
effect  that  they  had  nothing  to  worry  about;  that  they  had 
earned  their  commission  and  the  matter  was  up  to  the  attor- 
neys to  be  worked  out. 

After  the  specific  performance  action  had  been  instituted 
Mr.  Gold  examined  the  plaintiff  Mueller  as  to  what  he  would 
testify  to  in  that  suit,  and  Mr.  IVcllcr,  without  authority 
from  the  Realty  Company,  took  the  proposal  of  Spiegel  (Ex- 
hibit 3)  heretofore  referred  to,  and  indorsed  thereon  the 
following  acceptance :  "We  agree  to  the  foregoing.  Phillip 
Gross  Realty  Co.,  by  William  B.  Weller,  Agent,"  and  de- 
livered it  to  Mr.  Gold,  who  retained  it  for  the  purpose  of  the 
specific  performance  suit.  Mr.  IVcller  admits  that  he  had 
no  authority  to  make  this  acceptance,  and  it  will  be  observed 
from  an  examination  of  Exhibit  1,  hereinbefore  referred  to, 
that  said  Exhibit  1  conferred  no  authority  on  plaintiffs  to 
make  a  sale  on  the  proposal  of  Spiegel.  Under  the  agency 
contract  with  plaintiffs  they  were  only  authorized  to  make 
the  sale  with  similar  conditions  to  tliose  contained  in  the 
Jacobs  lease.  True,  there  were  one  or  two  concessions  made 
by  the  defendant  to  Weller  during  negotiations;  for  ex- 
ample, the  rent  was  changed  from  $16,500  to  $16,000,  and 
probably  one  or  two  other  slight  modifications.  But  the 
contract  between  plaintiffs  and  defendant  as  finally  settled 
and  agreed  under  the  undisputed  facts  in  this  case  was  as  fol- 
lows: Rent,  $16,000  per  year;  term  of  the  sale,  entire 
balance  of  the  ninety-nine-year  lease ;  $50,000  building  bond 
put  up  by  defendant  to  remain  for  Spiegel's  benefit ;  $12,500 
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cash  deposit  to  be  made  and  applied  on  first  year's  rental 
after  completion  of  building;  transfer  to  be  made  subject 
to  all  terms  and  conditions  of  the  Jacobs  lease,  which  were 
to  be  assumed  bv  whoever  took  the  lease;  and  the  Realty 
Company  released  from  all  obligations  thereof. 

2.  The  vital  question  is  whether  Spiegel,  who  was,  so  far 
as  this  case  is  concerned,  the  Public  Drug  Company,  was 
ready  and  willing  to  accept  the  terms  specified  by  the  Realty 
Company.  In  order  to  entitle  the  plaintiffs  to  recover  here 
it  was  necessary  for  them  to  establish  that  they  had  pro- 
duced a  purchaser  able,  ready,  and  willing  to  purchase  the 
property  on  the  terms  specified  by  the  defendant,  and  the 
clear  preponderance  of  the  evidence  in  the  case  establishes 
the  fact  that  Spiegel  (the  Public  Drug  Company)  was  not 
ready  and  willing  to  accept  the  terms  specified  by  the  Realty 
Company,  and  never  did  consent  to  carry  out  the  deal  on 
such  terms.  In  fact  there  is  little  dispute  in  the  evidence  on 
this  proposition. 

The  authority  of  plaintiffs  to  dispose  of  the  defendant's 
interest  in  the  lease  was  specified  in  writing  and  is  set  out  in 
the  case  as  Exhibit  1.  The  proposal  which  the  Public  Drug 
Company  made  was  not  in  compliance  with  the  terms  speci- 
fied by  defendant,  and  these  specifications,  except  in  the  par- 
ticulars heretofore  mentioned,  did  not  comply  with  the  au- 
thority conferred  on  the  plaint iflfs. 

It  appears  from  the  clear  preponderance  of  the  evidence 
that  the  terms  which  Spiegel  failed  to  assent  to  were  those 
which  the  Realty  Company  and  the  plaintiffs  agreed  on  as 
the  terms  fixed  by  the  Realty  Company  on  which  it  would 
deal.  This  plainly  appears  from  the  objections  which  Mr. 
Baker,  attorney  for  the  Realty  Company,  raised  to  the  pro- 
posed lease  drafted  by  Mr.  Gold,  attorney  for  Spiegel.  Mr. 
Baker's  objections  were  substantially  as  follows: 

( 1 )  Gold's  draft  contemplates  no  assignment  of  the  lease 
until  after  the  new  building  is  erected.  Baker  objected  to 
this  because  the  terms  the  Realty  Company  had  fixed,  as 
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recognized  in  Spiegel's  written  acceptance,  were  that  the 
assignment  was  to  be  made  prior  to  January  1,  1919,  which 
was  before  the  erection  of  the  new  building. 

(2)  Gold's  draft,  being  merely  a  sublease  until  the  new 
building  was  completed  and  providing  for  an  assignment  to 
Spiegel  thereafter,  did  not  release  the  Realty  Company  from 
its  obligations  or  responsibilities  under  the  Jacobs  lease. 

(3)  Gold's  draft  was  a  mere  contract  to  take  an  assign- 
ment of  the  lease  by  Spiegel  in  the  future,  not  a  present  as- 
sumption of  the  obligations. 

(4)  Gold's  draft  provided  no  means  of  securing  under 
the  leasehold  estate  the  $3,000  per  year  due  defendant  in 
excess  of  rental  to  Jacobs  with  the  assignment  of  the  lease. 

(5)  Gold's  draft  required  the  Realty  Company  to  be  the 
principal  upon  all  bonds  required  by  the  Jacobs  lease  on 
assignment  of  the  lease  or  wrecking  of  the  old  building,  and 
left  Spiegel  an  option  to  furnish  sureties  on  the  bond  or  put 
up  securities  in  lieu  of  sureties. 

(6)  Gold's  draft  provided  for  an  immediate  assignment 
of  the  lease  to  a  trust  company  pending  erection  of  the  new 
building.  Baker  objected  to  this.  In  his  opinion  no  assign- 
ment could  be  made  except  upon  compliance  with  the  Jacobs 
lease  by  putting  up  $50,000  bond. 

It  appearing  that  the  Gold  draft  of  lease  did  not  accord 
with  the  terms  the  defendant  had  given  Weller  and  which 
Spiegel  claimed  to  have  accepted,  Baker  drafted  and  sub- 
mitted, at  the  request  of  Weller,  a  form  of  sublease  which 
called  for  a  term  one  day  short  of  the  ninety-nine-year  term. 
Baker,  however,  subsequently  had  stated  that  after  careful 
consideration  he  was  convinced  that  this  subleavSe  would 
probably  be  considered  an  assignment  and  thus  necessitate 
the  bond  required  by  the  Jacobs  lease  on  assignment  prior 
to  completion  of  building. 

In  his  testimony  Gold  admitted  that  he  insisted  on  the 
defendant  remaining  as  principal  on  the  assignment  bond, 
and  it  seems  that  practically  all  the  evidence  of  Mr.  Gold 
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is  to  the  effect  that  he  required  the  defendant  to  be  principal 
upon  all  bonds. 

The  testimony  shows  quite  clearly  that  included  in  the 
terms  which  the  Realty  Covihany  gave  to  the  plaintiffs  to 
dispose  of  the  lease  was  that  the  lease  must  be  taken  oflF 
their  hands  entirely,  and  plaintiff  Weller  admits  that  he 
understood  that  his  agency  agreement  required  him  to  dis- 
pose of  the  Realty  Company's  entire  interest  in  the  lease,  and 
Spiegel's  acceptance  purported  to  accept  the  terms  the 
Realty  Company  had  given  plaintiff  Weller;  but  Spiegel, 
while  accepting  the  terms  given  to  Weller,  insisted  upon 
conditions  inconsistent  with  those  the  Realty  Company  had 
given  Weller. 

Mr.  Gold  was  acting  for  Mr.  Spiegel,  and,  while  it  is 
true  there  is  some  evidence  on  his  part  to  the  effect  that 
Spiegel  would  adopt  some  conditions  in  addition  to  those 
set  out  in  his  proposal,  in  the  same  breath  Mr.  Gold  testifies 
that  he  was  acting  for  Spiegel  and  that  his  instructions 
would  be  followed  by  Spiegel  in  the  matter  of  what  the 
agreement  should  contain.  The  terms  which  Mr.  Gold 
insisted  upon  to  the  last  were  in  conflict  with  the  terms 
fixed  by  the  Realty  Company.     For  example: 

(1)  Delay  in  assignment  to  Spiegel  until  completion  of 
new  building. 

(2)  Failure  to  provide  immediate  assignment  to  Spiegel 
and  release  of  the  Realty  Company. 

(3)  Agreement  by  Spiegel  to  accept  a  future  assign- 
ment in  prcesenti. 

(4)  Moneys  due  the  Realty  Company  not  secured  on 
leasehold. 

(5)  Insistence  that  the  Realty  Company  become  obli- 
gated as  principal  on  all  future  bonds. 

(6)  Provision  for  immediate  assignment  of  the  lease 
to  a  trust  company,  with  no  attempt  to  comply  with  terms 
of  the  Jacobs  lease  as  to  assignment. 

The  evidence  all  through,  without  any  substantial  dispute. 
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shows  that  Baker,  on  behalf  of  the  Realty  Company,  en- 
deavored to  go  as  far  as  possible  to  comply  with  any  reason- 
able demand  made  by  Gold  on  behalf  of  Spiegel,  for  the 
jmrpose  of  bringing  about  a  settlement  of  terms  and  condi- 
tions of  the  agreement  upon  which  Spiegel  might  purchase. 

The  changes  which  Mr.  Gold  demanded  from  the  author- 
ity conferred  on  the  plaintiffs  by  the  Realty  Company  were 
broad  and  sweeping,  and  in  a  case  like  the  present,  where 
the  lease  was  to  extend  for  so  long  a  period  and  involved 
so  many  and  such  important  and  complicated  questions, 
could  not  reasonably  have  been  assented  to  and  were  not 
within  the  terms  of  the  agency. 

The  giving  of  the  $50,000  assignment  bond  and  the  matter 
of  the  Realty  Company  binding  itself  to  become  principal 
upon  all  bonds,  and  which  were  insisted  upon  by  Mr.  Gold 
to  the  last,  alone  are  sufficient  to  show  that  the  plaintiffs 
had  not  found  a  purchaser  ready  and  willing  to  carry  out 
the  terms  of  the  Jacobs  lease  and  that  Spiegel  was  not  ready 
and  willing  to  deal  upon  the  terms  the  Realty  Company 
had  authorized  Weller  to  make. 

The  action  of  Spiegel,  through  Mr.  Gold,  in  commenc- 
ing the  specific  performance  suit  on  the  strength  of  some 
alleged  rumors  of  other  parties  being  after  the  property, 
and  the  sudden  discontinuance  of  such  suit  without  notice 
until  after  he  was  out  of  court  and  all  costs  paid,  was  also 
a  rather  unusual  circumstance,  especially  when  the  discon- 
tinuance of  this  suit  was  followed  by  a  demand  for  an  option 
to  purchase  the  property  and  refusal  to  resume  negotiations 
on  any  other  basis. 

It  is  not  necessary  to  speculate  as  to  why  this  unusual 
proceeding  was  taken.  It  is  simply  in  line  with  many  other 
proceedings  in  the  case,  some  of  which  it  is  not  easy  to 
understand.  It  is  true  that  notwithstanding  Mr.  Gold's 
persistent  demands  respecting  this  assignment  bond,  and 
other  conditions,  he  had  on  one  or  two  occasions  during  the 
trial  stated  in  a  general  way  that  he  thought  or  believed 
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that  Spiegel  would  comply  with  the  defendant's  proposi- 
tion. 

There  is  also  some  evidence  on  the  part  of  Mr.  Weller, 
plaintiff,  to  the  same  effect ;  but  when  we  come  to  consider 
this  evidence  in  connection  with  all  the  evidence  in  the  case, 
it  is  perfectly  clear  to  the  court  that  the  great  overwhelm- 
ing weight  of  the  evidence  is  to  the  effect  that  Mr.  Spiegel 
never  was  ready  and  willing  to  take  the  property  in  accord- 
ance with  the  terms  of  the  agency. 

The  good  faith  of  the  Realty  Company  in  endeavoring^ 
to  carry  out  the  deal  according  to  the  terms  of  the  agency 
first  created,  and  even  by  going  further  and  making  some 
concessions,  is  manifest  from  the  whole  record,  even  while 
the  specific  performance  action  was  pending.  Mr.  Baker, 
representing  defendant,  in  a  letter  to  Mr.  Gold  said,  among 
other  things: 

**We  believe  that  the  parties  should  continue  negotiations 
which  were  pending  between  them  at  the  time  the  action 
was  commenced,  and  that  our  client  should  give  to  your 
client  a  lease  which  would  carry  out  as  nearly  as  can  be  the 
understanding  between  the  parties,  which  we  insist  had  not 
yet  reached  the  stage  of  an  agreement." 

Shortly  after  the  receipt  of  this  letter  Mr.  Gold  discon- 
tinued the  specific  performance  suit. 

The  whole  record  shows  that  Mr.  Baker,  representing  the 
defendant  Realty  Company,  made  every  effort  that  he  rea- 
sonably could,  under  the  contract  between  plaintiffs  and 
defendant,  to  meet  the  demands  of  Mr.  Gold,  Spiegel's 
representative.  The  testimony  shows  that  Baker  took  the 
affirmative  in  attempting  to  bring  about  an  agreement,  and 
went  to  Gold's  office  for  that  purpose,  while  Mr.  Gold  says 
that  he  never  was  in  Baker's  office  on  the  matter. 

Mr.  Weller  gives  some  evidence  that  Mr.  Spiegel  will  do 
so  and  so.  This  evidence  also  is  simply  the  opinion  of 
Mr.  Weller  at  best,  and  when  we  get  down  to  the  positive 
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testimony  on  the  particular  issues  we  find  that  the  evidence 
is  practically  all  against  that  theory,  and  to  the  eflfect  that 
Spiegel  and  the  defendant  never  agreed  on  the  exact  terms 
upon  which  Spiegel  would  take  the  property. 

Considerable  is  made  of  the  point  that  something  was  said 
to  the  effect  that  the  plaintiffs  need  not  worry,  they  had 
earned  their  commission,  and  that  the  deal  was  closed  and 
nothing  remained  but  to  draw  the  formal  contract.  It  is 
quite  apparent  that  the  plaintiffs  and  defendant  did  not 
fully  understand  the  difference  between  the  form  of  the 
lease  and  the  terms.  Of  course,  if  the  contract  had  been 
completed  in  its  terms  in  every  particular  and  nothing 
further  left  to  be  considered,  no  question  having  arisen  as  to 
whether  the  minds  of  the  parties  had  met  on  the  terms  of  the 
contract,  there  might  be  some  force  in  the  plaintiffs*  position 
that  their  commission  was  earned  when  the  contract  was 
closed;  but  the  difficulty  in  the  present  case  is  that  the 
contract  never  was  closed,  according  to  the  great  preponder- 
ance of  the  evidence. 

It  must  be  considered  that  the  remark  with  reference  to 
plaintiffs  having  earned  their  commission  was  made  on 
the  theory  that  the  deal  would  be  closed.  It  is  argued  by 
respondents  that  the  assurance  coming  from  the  defendant 
that  plaintiffs  need  not  worry  and  that  they  had  earned  their 
commission  operates  as  a  waiver  of  the  defendant's  right 
to  insist  on  performance  of  the  contract,  and  that  the  de- 
fendant is  estopped  from  denying  that  the  plaintiffs  had 
earned  their  commission.    This  contention  is  without  merit. 

In  order  to  bind  the  defendant  on  the  ground  of  a  waiver 
there  must  be,  under  repeated  decisions  of  this  court,  in- 
tentional relinquishment  of  a  known  right,  and  it  seems 
clear  on  the  record  that  there  was  no  intention  on  the  part 
of  defendant  to  relinquish  the  right  to  resist  payment  of 
coiYimission  in  case  the  plaintiffs  did  not  find  a  purchaser 
ready  and  willing  to  take  the  property  under  the  terms  of  the 
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agency.  Dunn  v.  Superior,  148  Wis,  636,  135  N.  W.  145; 
Monroe  IV.  W.  Co,  v.  Monroe,  110  Wis.  11,  85  N.  W.  685 ; 
Szvedish  Am.  Nat.  Bank  v.  Koebcrnick,  136  Wis.  473,  117 
N.  W.  1020. 

Nor  can  there  be  an  estoppel  against  the  defendant  as- 
serting its  rights  on  account  of  such  remark.  In  order 
to  constitute  an  estoppel  the  party  relying  thereon  must 
show  that  he  has  acted  or  failed  to  act  to  his  present  dis- 
advantage; has  on  account  of  such  reliance  or  failure  to 
act  altered  his  position  for  the  worse.  There  is  no  evi- 
dence sufficient  to  support  a  finding  of  waiver  or  estoppel 
in  thi^  case. 

In  the  instant  case  the  parties  to  the  negotiations  for  the 
sale  were  represented  by  two  very  able  lawyers  of  Milwau- 
kee, Mr.  Spiegel  by  Mr.  Gold  and  the  defendant  Realty 
Company  by  Mr.  Baker,  and  the  matter  of  formulating  the 
contract  very  carefully  considered.  Not  only  the  form  of 
contract  but  the  rights,  liabilities,  and  burdens  of  the  parties 
were  considered. 

3.  It  is  further  contended  by  appellant  that  the  plaintiff 
IVeller,  by  deliberately  and  without  authority  signing  the 
riame  of  his  principal,  the  Realty  Company,:  dciendanU  in 
acceptance  of.  Spiegel's  written  proposal  after  the  specific 
pefformjancc  action  was  instituted  and  delivering  the  ^same 
to  Spiegel's  attorney  for  the.  purpose  of  that  suit,  committed 
a  gr6ss.and  palpable  breach  of  duty  to  the  defendant,  which, 
$is;ide  from  all  other  considerations,,  prcehidesa  recovery  in 
this.actron,  :"    .        '      -- 

This  contention  is  vigorously  presented  in  the  Jirief  of 
counsel  for  appellant  and  many  decisions  of  this  court*/are 
cited,  amongst  pthers  the  following:  Sicklestaelju.  Edmonds, 
158  Wis.  122, 134,.  147  N.  W.  1042;  Sterling  R:&C  Cb.v. 
Miller,  164  Wis.  192,  196,  159  N.  W.  732;  Arthur  Kjoemg 
Co-v.  Graham  G.  Co.  170  Wis.  472,  474,  nSK:  W.  514, 

815;  Weinhagcn  v.  Hayes,  174  Wis.  ,  178  N.  W.  780. 

183  N.  W.  162. 
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In  the  view  we  take  of  this  case  it  is  unnecessary  to  pass 
upon  this  contention  and  we  express  no  opinion  upon  it. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  court  below  must  be  reversed. 

By  the  Court. — Judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  wnth  instructions  to  dismiss  the 
complaint. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8,  1921. 


Mandarin  Company,  Appellant,  vs.  Toy,  Respondent. 

November  i8,  ig20 — March  8,  ig2i. 

Landlord  and  tenant :  Oral  agreement  by  lessor  to  furnish  heat  and 
electricity:  Revocation  on  notice  to  lessee. 

Where  a  lease  expressly  exempted  the  landlord  from  furnishing 
the  tenant  electric  and  heat  service,  and  an  oral  agreement 
under  which  he  furnished  it  for  a  time  to  the  tenant  stipulated 
no  definite  period  and  the  tenant  was  put  to  no  expense  in 
continuing  to  use  it,  such  executory  oral  agreement,  being 
revocable  at  will  on  reasonable  notice,  cannot  be  made  the 
basis  for  a  continuing  duty  on  the  part  of  the  landlord  to 
furnish  electricity  and  heat. 

Appeal  from  an  order  of  the  circuit  court  for  Mil- 
waukee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Action  by  a  tenant  to  restrain  the  defendant,  its  land- 
lord, from  ceasing  to  furnish  it  electricity  and  heat.  The 
court  entered  an  order  refusing  to  grant  a  temporary  in- 
junction, and  from  such  order  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Gugel  &  Kline  oi 
Milwaukee,  and  oral  argument  by  F.  H.  Gugel. 

For  the  respondent  there  was  a  brief  by  Stover  &  Stover 
of  Milwaukee,  and  oral  argument  by  Daniel  G,  Stover  and 
James  H,  Stover, 
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The  following  opinion  was  filed  December  14,  1920: 

ViNjE,  J.  October  2,  1916,  plaintiff  leased  the  north 
one-half  and  the  sixth  floor  of  a  building  from  defendant 
for  a  term  of  sixty  years.  The  lease  contained  the  follow- 
ing provisions:  "Lessor  agrees  to  furnish  lessee  cold  water 
for  use  in  the  said  premises,  but  no  hot  water,  steam,  elec- 
tricity, gas,  compressed  air,  or  heat."  At  the  time  the  lease 
was  entered  into,  the  building  was  heated  and  lighted  by 
pipes  and  wires  installed  in  the  building  and  connected  with 
an  electric  company's  service.  About  a  month  after  the 
lease  was  made  plaintiff  negotiated  with  the  electric  com- 
pany for  heat  and  light  but  found  it  would  cost  more  than 
through  the  defendant's  system,  so  an  oral  agreement  was 
entered  into  between  them  whereby  defendant  was  to 
furnish  heat  and  light  but  for  no  definite  length  of  time. 
Plaintiff  was  not  called  upon  to  make  any  investment  in 
fixtures  or  otherwise  by  reason  of  continuing  to  take  heat 
and  light  under  the  oral  agreement. 

October  6,  1919,  the  defendant  gave  plaintiff  notice  that 
he  would  discontinue  electric  service  October  31,  1919,  and 
that  heat  service  would  be  discontinued  November  30,  1919, 
and  gave  the  tenant  permission  to  make  necessary  changes 
in  building  to  install  new  electric  and  heat  service.  It 
seems  that  plaintiff  was  in  arrears  on  its  payments  for  heat 
and  light  service,  and  that  by  reason  of  plaintiff  having 
partitioned  the  sixth  floor  into  offices  much  more  heat  was 
needed,  more  than  the  defendant  could  furnish  with  his 
equipment.  Plaintiff  claims  defendant  had  no  right  to  dis- 
continue heat  and  light  service.  In  view  of  the  express 
conditions  of  the  lease  exempting  him  from  furnishing 
such  service  he  cannot  be  compelled  to  do  so  by  virtue  of 
the  le^se.  The  oral  agreement  being  executory,  and  plaint- 
iff having  been  to  no  expense  in  continuing  to  use  it,  cannot 
be  made  the  basis  for  the  duty.  Such  agreement  was  rev- 
ocable at  will  upon  giving  reasonable  notice.  It  is  not 
claimed  or  shown  that  the  notice  given  was  not  reasonable. 
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The  trial  court  therefore  properly  refused  to  grant  a  tempo- 
rary injunction. 

By  the  Court, — Order  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8,  1921, 


Johnston  and  another,  Appellants,  vs.   City  of  West 

Allis,  Respondent. 

November  ip,  ip20 — March  8,  ip^i. 

Appeal  and  error:  Affirmance  by  divided  court. 

Where  the  justices  of  the  supreme  court  ar^  equally  divided  in 
opinion  on  the  question  involved  on  an  appeal,  the  judgment 
appealed  from  will  be  affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:   Gustave  G.  Gehrz,  Circuit  Judge.     Affirmed. 

In  1917  the  council  of  defendant  city  made  an  assessment 
of  damages  against  the  two  plaintiffs  as  abutting  property 
owners  on  National  avenue  in  said  city  for  a  portion  of 
the  expenses  incurred  in  then  placing  a  new  wearing  surface 
upon  an  existing  concrete  base  which  had  been  constructed 
in  1912. 

Upon  appeal  to  the  circuit  court  the  assessments  were 
upheld,  and  from  a  judgment  confirming  the  same  the 
several  plaintiffs  have  appealed  to  this  court. 

For  the  appellants  there  was  a  brief  by  Lines,  Spooner  & 
Quarles  of  Milwaukee,  and  oral  argument  by  Charles  B. 
Queries. 

Joseph  E.  Tierney,  city  attorney,  for  the  respondent. 

The  following  opinion  was  filed  December  14,  1920: 

EscHWEiLER,  J.  Mr.  Justice  Kerwin  did  not  partici- 
pate in  the  hearing  and  decision  of  this  case.  Mr.  Chief 
Justice  SiEBECKER,  Mr.  Justice  Vinje,  and  Mr.  Justice 
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Owen  are  of  the  opinion  that  the  judgment  of  the  circuit 
court  should  be  affirmed.  Mr.  Justice  Rosenberry,  Mr. 
Justice  Jones,  and  the  writer  are  of  the  opinion  that  it 
should  be  reversed.  This  under  the  rule  requires  an  affirm- 
ance of  the  judgment.  Estate  of  Carter,  167  Wis.  89,  166 
N.  W.  657. 

By  the  Court. — The  judgrnent  of  the  circuit  court  is 
affirmed. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on 
March  8,  1921. 


Will  of  Dalrymple. 

Deceinhcr  14,  ip^o — March  8,  jp2i. 

PVills:  Construction:  Distribution  per  capita  or  within  classes: 
Time  of  distribution:  Discretion  of  trustees:  Vesting  of  es- 
tate: Right 4o  accumulations  after  interest  vests, 

1.  Under  a  clause  in  testator's  will  whereby  he  directed  that  the 

balance  of  his  estate  be  distributed  in  equal  shares  "to  the 
then  living  children  or  lineal  descendants  by  right  of  repre- 
sentation of  my  six  brothers,"  naming  them,  it  was  testator's 
intention  to  distribute  his  residuary  estate  per  capita  among 
the  then  living  children  of  the  named  brothers,  the  lineal 
descendants  of  any  deceased  child  to  take  the  parent's  share 
by  right  of  representation. 

2.  Where  the  will  provided  for  distribution  of  testator's  estate  at 

the  expiration  of  ten  years  after  his  decease,  or  at  such  time 
or  times  after  said  ten  years,  but  prior  to  the  expiration  of 
twenty  years,  from  his  decease  as  his  executors  and  trustees 
or  their  successors  should  deem  expedient  or  advisable,  the 
testator  gave  to  the  executors  and  trustees  a'  discretion  as  to 
the  distribution  of  his  estate  within  the  period  limited,  with 
the  right  to  make  partial  distribution  thereof  as  circumstances 
might  warrant. 

3.  The  will  having  invested  testator's  executors  and  trustees  with 

discretion  as  to  the  time  when  they  should  distribute  the 
estate,  the  remainder  of  the  estate  will  vest  at  the  expiration 
of  the  twenty-year  period  wherein  distribution  is  discre- 
tionary with  the  executors,  or  at  such  prior  time  or  times  as 
the  executors  and  trustees  may,  in  their  discretion,  fix  for  its 
distribution. 
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4.  The  fund  distributed  to  testator's  beneficiaries  being  part  of  his 
residuary  estate,  and  the  right  thereto  in  the  beneficiaries 
having  vested  with  the  filing  of  the  petition  for  distribution 
by  the  executors,  the  beneficiaries  or  legatees  are  entitled  to 
the  accumulations  of  the  fund  in  the  interim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Lawrence  W.  Halsey,  Circuit  Judge. 
Reversed, 

Construction  of  will.  William  ¥.  Dalrymple,  bachelor, 
died  July  21,  1901,  at  the  age  of  seventy-six  years.  The 
testator,  had  seven  brothers  and  one  sister,  David,  Mark, 
Reuben,  Clark,  Oliver,  Noah,  Sheldon  N.,  and  Mary  Ann 
D.  Acocks.  David  and  Sheldon  N.  and  Mary  Ann  died 
prior  to  June  18,  1898,  the  day  on  which  the  testator  exe- 
cuted his  will.  Noah  and  Mary  Ann  died  without  leaving 
any  children.  All  of  the  testator's  brothers  were  farmers, 
and,  with  the  exception  of  Oliver  and  Sheldon,  lived  and 
died  in  Pennsylvania.  The  testator  was  the  owner  of  the 
celebrated  Dalrymple  ranch  \r\  Dakota,  considerable  prop- 
erty situated  in  Bayfield  county,  Wisconsin,  and  some  prop- 
erty in  the  state  of  Pennsylvania.  He  usually  passed  his 
summers  in  Wisconsin  and  his  winters  in  New  York  or 
Pennsylvania.  In  his  will  the  testator  gave  to  each  of  his 
five  surviving  brothers  $5,00().  He  then  made  specific  be- 
quests to  his  nephews,  nieces,  and  a  grand-niece,  as  follows: 

"Silas  A.  Dalrymple,  five  thousand  ($5,000)  dollars  (the 
said  Silas  being  the  son  of  Mark  Dalrymple) ;  William  F. 
Dalrymple,  son  of  Oliver  Dalrymple,  five  thousand  dollars 
($5,000)  ;  John  S.  Dalrymple,  son  of  Oliver  Dalrymple,  five 
thousand  dollars  ($5,()00) ;  Oliver  C.  Dalrymple,  son  of 
Clark  Dalrymple,  forty- five  hundred  dollars  ($4,500)  ;  John 
C.  Dalrymple,  son  of  Clark  Dalrymple,  forty-five  hundred 
dollars  ($4,500) ;  Oliver  H.  Dalrymple,  son  of  Sheldon  N. 
Dalrymple,  three  thousand  dollars  ($3,000)  ;  Mrs.  Emma 
Dalrymple,  daughter  of  Sheldon  N.  Dalrymple,  three  thou- 
sand dollars  ($3,000) ;  David  N.  Dalrymple,  son  of  Sheldon 
N.  Dalrymple,  three  thousand  dollars  ($3,000) ;  Charles  C. 
Dalrymple,  son  of  Sheldon  N.  Dalrymple,  three  thousand 
dollars  ($3,000)  ;  Mrs.  Mariette  Dalrymple  Harper,  daugh- 
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ter  of  Mark  Dalrymple,  two  thousand  dollars  ($2,000)  ; 
Mrs.  Mattie  Dalrymple  Walton,  daughter  of  Mark  Dalrym- 
ple, two  thousand  dollars  (^2,000)  ;  Mrs.  Kate  Dalrymple 
Nichols,  daughter  of  David  Dalrymple,  five  hundred  dollars 
($500)  ;  Mrs.  Richard  Dalrymple  Woodside,  daughter  of 
David  Dalrymple,  two  thousand  dollars  ($2,000)  ;  Mrs. 
Minnie  Bell  Dalrymple  Foss,  daughter  of  Sheldon  C.  Dal- 
rymple, deceased,  five  hundred  dollars  ($500) ;  Mrs.  Eliza- 
beth Dalrymple  Eames,  daughter  of  Mark  Dalrymple,  five 
hundred  dollars  ($500) ;  Mrs.  Alice  Dalrymple  Dom, 
daughter  of  Mark  Dalrymple,  five  hundred  dollars  ($500)  ; 
Mrs.  Ada  Dalrymple  Smith,  daughter  of  Mark  Dalrymple, 
five  hundred  dollars  ($500)  ;  Mrs.  Viola  Dalrymple  Fry, 
daughter  of  Mark  Dalrymple,  five  hundred  dollars  ($500)  ; 
William  C.  Dalrymple,  son  of  Mark  Dalrymple,  five  hun- 
dred dollars  ($500)  ;  Grant  O.  Dalrymple,  son  of  Mark  Dal- 
rymple, five  hundred  dollars  ($500)  ;  Alton  R.  Dalrymple, 
son  of  Reuben  Dalrymple,  five  thousand  dollars  ($5,000)  ; 
Clifton  G.  Dalrymple,  son  of  Reuben  Dalrymple,  five  hun- 
dred dollars  ($500) ;  Clark  C.  Dalrymple,  son  of  Reuben 
Dalrymple,  five  hundred  dollars  ($500) ;  and  to  Mrs.  Lo- 
randa  Dalrymple  Brooks,  daughter  of  Clark  Dalrymple,  five 
hundred  dollars  ($500) ;  the  payment  of  each  and  every  of 
the  above  mentioned  sum  in  this  item  to  be  made  by  my  said 
executors  and  trustees  or  their  successors  in  the  trust  at 
such  time  or  times  after  the  expiration  of  ten  (10)  years 
from  the  date  of  my  death  as  they  shall  deem  advisable." 

In  addition  he  gave  to  his  nephew,  Frank  H.  Dalrymple, 
a  farm  in  Pennsvlvania.  He  then  created  a  trust  "for  and 
during  the  term  of  ten  (10)  years  from  the  date  of  my 
decease  and  for  such  longer  time  not  exceeding  twenty  (20) 
years  from  my  decease  as  they  [executors  and  trustees] 
shall  deem  necessary  or  advisable  for  the  purpose  of  main- 
taining, operating,  improving,  and  developing  the  proper- 
ties, rights,  and  corporation"  in  Bayfield  county,  and  then 
gave  certain  directions  as  to  the  management  of  the  trust. 
The  will  then  provided: 

"At  the  expiration  of  ten  (10)  years  after  my  decease  or 
at  such  other  time  or  times  after  said  ten  (10)  years  but 
prior  to  the  expiration  of  twenty  (20)  years  from  my  de- 
cease as  my  said  executors  and  trustees  or  their  successors 
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in  the  trust  shall  deem  expedient  or  advisable  and  for  the 
best  interest  of  my  estate,  1  direct  that  all  the  said  balance  of 
my  estate,  together  with  all  proceeds  of  the  sale  thereof  and 
all  interest,  income,  accumulations  thereof  then  remain- 
ing in  their  hands  except  the  above  mentioned  specific  devises 
and  bequests,  be  by  them  paid  over,  delivered,  and  distrib- 
uted as  follows,  to  wit:  in  equal  shares  to  the  then  living 
children  or  lineal  descendants  by  right  of  representation 
of  my  six  brothers,  to  wit:  David  Dalrymple,  Mark  Dal- 
rymple,  Reuben  Dalrymple,  Clark  Dalrymple,  Oliver  Dal- 
rymple, and  Sheldon  N.  Dalrymple." 

The  will  was  admitted  to  probate,  the  property  was 
managed  and  controlled  by  the  executors  and  trustees,  the 
specific  legacies  were  paid,  and  on  September  20,  1917,  the 
executors  and  trustees  had  on  hand  assets  of  approximately 
$200,000  in  value.  One  hundred  thousand  dollars  was 
represented  by  a  balance  due  on  a  land  contract  for  the 
sale  of  the  Bayfield  property.  On  September  20,  1917, 
the  executors  and  trustees  filed  a  petition  in  the  county  court 
of  Milwaukee  county  asking  for  the  distribution  of  the  sum 
of  $80,000  then  in  their  hands.  The  petition  presented  four 
questions  for  the  consideration  of  the  county  court:  First, 
Did  the  language  be  "delivered  and  distributed  as  follows, 
to  wit:  in  equal  shares  to  the  then  living  children  or  lineal 
descendants  by  right  of  representation  of  my  six  brothers, 
to  wit:  David  Dalrymple,  Mark  Dalrymple,  Reuben  Dalrym- 
ple, Clark  Dalrymple,  Oliver  Dalrymple,  and  Sheldon  N. 
Dalrymple,"  require  the  division  of  the  estate,  or  that  part  of 
it  ready  for  distribution,  into  six  parts  and  distribution 
among  the  then  Xwmg  children  of  the  brothers  named  by 
right  of  representation,  or  were  the  executors  and  trustees 
required  to  divide  the  estate,  or  that  part  ready  for  distri- 
bution, into  twenty-eight  equal  parts,  each  of  the  then  living 
children  taking  one  of  such  parts,  the  lineal  descendants  of 
any  deceased  child  of  a  brother  to  take  its  parent's  share 
by  right  of  representation?  Second,  Did  the  will  permit 
of  successive  distributions,  or,  under  the  will,  could  there  be 
but  one  distribution?    Third,  Wheii  did  the  estate  vest? 
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Fourth,  Should  the  legatees  receive  interest  upon  their 
respective  shares  from  the  time  of  the  distribution  proposed 
by  the  executors  and  trustees  ? 

The  county  court  was  of  the  opinion  that  the  estate  should 
be  divided  into  six  equal  parts,  each  of  which  parts  should 
go  to  the  then  living  children  of  the  brothers  named  by 
right  of  representation;  second,  that  the  executors  and 
trustees  were  authorized  to  make  distribution  from  time  to 
time  as  funds  were  available ;  third,  that  the  estate  did  not 
vest  until  actual  distribution  thereof  by  the  executors  and 
trustees;  fourth,  that  the  legatees  should  take  their  respec- 
tive shares  in  the  $80,000  proposed  to  be  distributed  with- 
out interest.  On  appeal  to  the  circuit  court,  that  court,  by 
its  decree,  affirmed  the  decree  of  the  county  court,  made 
formal  findings  of  fact  and  conclusions  of  law,  and  from  the 
judgment  entered  thereon  the  appeal  to  this  court  is  taken. 

Briefs  were  filed  by  Louis  Quarles  of  Milwaukee, 
guardian  ad  litem  for  Helen  G.  Foss,  Richard  D.  Foss,  and 
Ella  N.  Alexander;  by  Carl  F.  Geilfuss  of  Milwaukee, 
guardian  ad  litem  for  Florence  D.  Ferguson;  by  Miller, 
Mack  &  Fairchild  of  Milwaukee,  attorneys  for  the  executors 
and  trustees;  by  Benjamin  Pass  of  Milwaukee,  guardian  orf 
litem  fot  David  IVatson  Dalrymple;  by  /.  W.  McMillan  of 
Milwaukee,  attorney  for  Grant  O.  Dalrymple  and  Ernest 
A.  TuUis;  aiid  by  Bottum,-Bottum,  Hudnall  &  Lecher  of 
Milwaukee,  attorneys  for  tVilliam  Dalrymple;  and  the  cause 
was  argued  orally  by  Mr.  iBrf7c»/«  S.  Mack,  Mr. ^Quarles, 
Mr.  McMillan,  znd  Mr.  Geo.  B.  Hudnall. 

The  following  opinion  was  filed  January  11,  1921: 

RosenberrY,  J.  .  The  principal  question  in  the  case  is 
the  construction  of  the  language  found  in  paragraph  8  of 
the  will:  "in  equal  shares  to  the  then  living  children  or 
lineal  descendants  by  right  of  representation  of  my  six 
brothers,  to  wit:  David  Dalrymple,  Mark  Dalrymple,  Reu- 
ben Dalrymple,  Clark  Dalrymple,  Oliver  Dalrymple,  arid 
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Sheldon  N.  Dalrymple."  It  is  the  contention  of  the 
executors  and  trustees  and  a  considerable  number  of  the 
legatees  that  if  the  words  in  this  clause  are  considered  in 
the  order  of  their  sequence  and  natural  meaning  the  residue 
is  to  be  divided  into  twenty-eight  equal  parts ;  that  any  other 
construction  results  in  words  being  superfluous  and  in  words 
being  given  a  double  meaning;  that  the  construction  con- 
tended for  follows  the  rule  that  an  heir  at  law  is  to  be 
favored  in  construing  a  will.  It  is  the  contention  of  re- 
spondents that  if  the  language  be  construed  in  the  light  of 
the  surrounding  facts  and  circumstances,  it  appears  that  it 
was  the  intention  of  the  testator  that  equality  should  begin 
with  his  brothers  rather  than  with  his  nephews  and  nieces ; 
that  the  reason  for  passing  the  living  brothers  was  that  they 
were  then  of  advanced  age ;  that  if  the  language  be  construed 
as  contended  by  the  executors  and  trustees,  the  words  "lineal 
descendants"  could  not  apply  because  there  could  be  no 
lineal  descendants  of  "the  then  living  children,"  and  that  the 
words  "in  equal  shares"  mean  that  the  respective  classes 
should  take  in  equal  shares,  and  not  that  each  of  the  nephews 
and  nieces  should  take  in  equal  shares.  Reference  is  made 
by  both  parties  to  sec."2275,  Stats. : 

.  ^         ,  '        *  .  ■  - 

:  j- "Inheritance,  *or  succession  by  right  of  representation, 
takes  place- when  the  descendants  of  any  deceased  heir  take 
the  .same  3h.are  or  right  in  the  estate  of  another  person  that 
their  parent  would  have  taken  if  living;  posthumous  chil- 
dren are  considered  as  living  at  the  death  of  their  parents." 

:  A.  considerable  number  of  cases  have  been  cited  to  our 
attentioit  -We  hav^  before  us  the  opinion  of  the  trial  court, 
.which  has.  received  cur  icaref ul  consideration.  The  problem 
presented  is  one  difficult  of:  solution  and  no  conclusion  can . 
be  reached: with  such  demonstrable  certaintv  as  to  eliniinaie 
all  doubts,     \ 

I  r.J-t  is  conceded  on  all  sides  that  the  intention  of  the  testator 
must-  govern:     We  are  aided  very  little  by  the  evidence  as 
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to  the  surrounding  facts  and  circumstances.  The  testator 
was  a  man  of  large  wealth,  of  unusual  business  ability  and 
sagacity,  and  his  will  was  prepared  by  a  lawyer  long  eminent 
in  the  practice  of  his  profession  in  this  state.  If  we 
consider  the  relative  circumstances  of  the  various  families, 
we  find  that  by  the  specific  legacies  the  testator  gave  to  the 
children  of  Mark,  ten  in  number,  an  aggregate  sum  of 
$12,000;  to  the  children  of  Reuben,  three  in  number,  the 
aggregate  sum  of  $6,000;  to  the  children  of  Clark,  three 
in  number,  $9,500;  to  the  children  of  Oliver,  two  in  number, 
$10,000;  to  the  children  of  Sheldon,  five  in  number, 
$12,500;  to  the  children  of  David,  five  in  number,  $2,500. 
While  this  summary  is  of  little  help,  it  does  indicate  that  he 
did  not  intend  to  treat  his  nieces  and  nephews  equally  as 
between  families.  If  the  summary  is  of  any  value,  it  would 
seem  to  indicate  that  having  provided  generously  for  the 
children  of  Oliver,  for  instance,  he  would  not,  without  some 
strong  reason,  give  each  of  them  five  times  as  much  as  each 
of  the  children  of  Mark  would  receive  if  the  will  be  con- 
strued as  contended "  for  by  respondents.  But  we  do  not 
regard  this  circumstance  as  controlling.  Our  conclusion 
is  based  rather  upon  the  language  of  the  will  itself.  The 
language  in  any  view  is  more  or  less  elliptical.  We  are  of 
the  opinion  that  it  was  the  intention  of  the  testator  to  dis- 
tribute the  residuary  estate  in  equal  shares  among  the  then 
living  children  of  the  brothers  named,  the  lineal  descend- 
ants of  any  deceased  child  to  take  the  parent's  share  by 
right  of  representation;  that  it  was  the  intention  of  the 
testator  that  if  any  of  his  nieces  and  nephews  should  die 
before  the  distribution  of  his  estate,  leaving  children,  such 
surviving  children  should  take  the  share  of  the  deceased 
parent.  The  testator's  brother  Oliver  was  bom  August 
21,  1830,  and  was  the  youngest  of  the  surviving  brothers 
who  had  children.  At  the  time  of  the  making  of  the  will 
Oliver  was  sixty-eight  years  of  age,  Clark  seventy-one, 
Reuben  seventy,  and  the  testator  seventy-three.    There  was 
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every  prospect  that  some  of  his  brothers  who  had  children 
would  survive  the  testator.  While,  of  course,  there  are 
exceptions,  the  words  **by  right  of  representation"  are 
usually  used  in  connection  with  the  right  of  legatees  to  take 
through  a  deceased  ancestor.  There  being  every  prospect 
that  there  might  be  some  of  his  brothers  surviving  and 
some  not  surviving,  there  being  one  such  case  at  the  time  of 
the  making  of  the  will,  the  language  used  would  not  be  apt 
to  express  the  intent  of  the  testator  if  he  intended  that  his 
nephews  and  nieces  should  take  by  right  of  representa- 
tion through  the  brothers,  as  some  of  the  brothers  would, 
in  all  probability,  survive  the  testator.  Taking  the  words  of 
the  testator  in  their  natural  sequence,  giving  the  language 
used  its  ordinary  meaning,  we  think  it  was  the  intention  of 
the  testator^  that  his  estate  should  be  divided  per  capita 
among  the  then  living  children  of  his  deceased  brothers,  the 
lineal  descendants  of  any  deceased  child  to  take  its  parent's 
share  by  right  of  representation.  There  is  nothing  in  the 
surrounding  facts  and  circumstances  sufficient  to  require  a 
different  construction.  While  the  phrase  "lineal  descend- 
ants" might  have  been  used  so  as  to  refer  more  clearly 
to  the  descendants  of  a  deceased  child,  we  think  it  much 
clearer  that  the  phrase  was  intended  to  refer  to  a  deceased 
child  rather  than  to  a  deceased  brother. 

Second  and  Third,  the  will  provided:  "At  the  expira- 
tion of  ten  (10)  years  after  my  decease  or  at  such  other 
time  or  times  after  said  ten  (10)  years  but  prior  to  the 
expiration  of  twenty  (20)  years  from  my  decease  as  my 
said  executors  and  trustees  or  their  successors  in  the  trust 
shall  deem  expedient  or  advisable  and  for  the  best  interest 
of  my  estate,  I  direct,"  then  follow  words  for  distribution 
of  his  estate.  We  are  of  the  opinion  that  by  the  use  of  the 
words  "time  or  times"  the  testator  intended  to  and  did  give 
to  the  executors  and  trustees  a  discretion  as  to  the  distribu- 
tion of  his  estate  within  the  period  limited,  with  the  right  to 
make  partial  distribution  thereof  as  the  circumstances  might 
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warrant.  We  are  of  the  opinion,  therefore,  that  as  to  the 
$80,000  the  right  thereto  became  vested  upon  the  filing  of 
the  petition  of  the  executors  and  trustees  on  September  20, 
1917,  As  to  that  sum  the  administration  was  complete. 
Their  discretion  upon  the  filing  of  the  petition  had  been 
exercised.     It  was  thenceforth  a  matter  for  the  court. 

Margaret  Foss  TuUis,  a  daughter  of  Minnie  Belle  Foss, 
one  of  the  legatees,  died  November  19,  1917,  intestate, 
leaving  no  issue,  and  leaving  her  surviving  her  husband, 
Ernest  Tullis,  and  her  sister,  Helen  G.  Foss,  and  her  brother, 
Richard  D.  Foss,  and  no  other  heirs  at  law  or  next  of  kin. 
That  part  of  the  estate  ready  for  distribution  having  vested 
as  of  the  20th  day  of  September,  1917,  and  Margaret  Foss 
TuIIis  leaving  ho  issue,  under  the  law  of  this  state  her  right 
in  the  estate  of  the  testator  passed  to  her  husband,  Ernest 
Tullis,  upon  her  death. 

In  this  connection,  we  may  say  that  in  our  opinion  the 
remainder  of  the  estate  will  vest  at  the  expiration  of  the 
twenty-year  period  or  at  such  prior  time  or  times  as  the 
executors  and  trustees  may,  in  their  discretion,  fix  for  the 
distribution  thereof. 

Fourth.  The  fund  being  distributed  being  a  part  of  the 
residuary  estate  and  the  right  thereto  having  vested  with  the 
filing  of  the  petition  September  20,  1917,  the  legatees  are 
entitled  to  th^  accumulations  of  the  fund  in  the  interim. 
The  ordinary  rule  as  to  si:)ecific  legacies  bearing  interest  does 
not  apply. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  the  circuit  court  to  enter  judgment  in 
accordance  with  this  opinion. 

On  March  8,  1921,  a  motion  for  a  rehearing  was  denied, 
without  costs,  and  the  mandate  modified  to  read  as  follows: 

By  the  Court. — Judgment  reversed,  with  directions  to  the 
circuit  court  to  enter  judgment  as  indicated  in  the  opinion 
of  this  court,  each  appellant  to  tax  disbursements,  including 
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printing,  the  appellants  William  Dalrymple  and  Florence  D. 
Ferguson  to  tax  in  addition  clerk's  fees;  and  it  is  ordered 
that  all  disbursements  so  taxed  shall  be  paid  out  of  the  estate 
of  William  F.  Dalrymple,  deceased. 


Berry,  Appellant,  vs.  Director  General  of  Railroads, 

Respondent. 

December  15,  ip20 — March  8,  ip^i. 

Railroads:  Federal  employers'  liability  act:  Inspection  of  cars  re- 
ceived by  one  carrier  from  another:  Negligence, 

1.  The  federal  employers'  liability  act  of  April  22,  1908  (35  U.  S. 

Stats,  at  Large,  65,  ch.  49),  does  not  require  a  carrier  re- 
ceiving cars  from  another  carrier  to  sever  integral  parts  of 
a  car  in  order  to  discover  possible  decay  or  corrosion  within, 
and  a  failure  to  so  do  does  not  render  the  carrier  liable  for 
an  injury  to  an  employee  caused  by  a  hidden  defect. 

2.  A  railroad  company  is  not  bound  to  inspect  cars  for  defects 

when  they  are  delivered  to  a  car  repairer  for  restoration ;  and 
though  he  was  injured  when  the  transom  on  which  rest  the 
sills  of  a  refrigerator  car  fell,  the  car  having  been  jacked  up 
preparatory  to  the  removal  of  the  transom,  there  can  be  no 
recovery  under  the  federal  act,  notwithstanding  the  sills  and 
bolts  holding  the  transom  were  defective. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:   Walter  Schinz,  Circuit  Judge.    Affirmed, 

Action  under  the  federal  employers*  liability  act  to  recover 
for  personal  injuries  sustained  by  plaintiff  while  repairing 
a  car  engaged  in  interstate  commerce.  The  car  f^elongecl 
to  the  Northern  Pacific  Railway  Company,  and  while  in 
defendant's  possession  as  operator  of  the  Chicago  &  North- 
western Railway  Company  during  the  government's  control 
thereof  needed  radical  repairs  because  the  drawbar  had  been 
pulled  out,  one  of  the  draft  timbers  was  missing,  and  a  piece 
was  broken  oflF  from  the  end  of  the  other  one.  One  sill  to 
which  the  draft  timber  was  attached  was  broken  off  and 
the  other  one  was  split  a  little.     Plaintiff,  who  was  a  piece 
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worker,  was  required  to  repair  the  center  sills  and  draft 
timbers.  The  description  of  the  car  is  thus  summarized  by 
counsel  for  plaintiff: 

"This  refrigerator  car  consisted  of  the  usual  wooden  box 
or  body  resting  on  front  and  rear  trucks.  The  floor  of  this 
car  was  laid  on  6  x  9  wooden  sills  running  parallel  and 
lengthwise.  There  were  six  of  these  sills  laid  as  follows: 
one  running  along  each  side,  called  the  side  sills ;  two  run- 
ning down  the  center,  called  the  center  sills;  and  one  be- 
tween each  of  the  side  and  center  sills,  called  the  intermediate 
or  intersills.  The  floor  was  laid  on  these  sills  much  like 
boards  are  nailed  onto  stringers  in  a  board  walk.  Under  the 
two  center  sills  and  bolted  up  tight  against  them  were  two 
draft  timbers  about  6  x  10  extending  beyond  the  ends  of  the 
car,  and  onto  the  ends  of  which  the  coupler  was  attached. 
The  body  of  the  car,  instead  of  resting  directly  on  the  trucks, 
rests  on  a  transom,  the  lower  end  of  which  has  a  center-plate 
which  rests  on  another  center-plate  fastened  to  the  truck 
bolster.  This  transom  is  made  of  iron  or  steel  and  weighs 
from  600  to  1,000  pounds.  The  top  of  the  transom  on  which 
the  body  of  the  car  rests  is  straight  and  extends  from  side  to 
side  of  the  car.  The  sides  of  the  transom  slant  inward  to 
the  center  of  the  truck  where  it  rests  in  the  truck  bolster,  so 
that  when  the  transom  is  in  position  it  is  somewhat  triangu- 
lar in  shape,  the  body  of  the  car  resting  on  the  upper  side  of 
the  triangle  and  the  apex  resting  in  the  body  bolster  of 
the  truck.  This  transom  is  fastened  to  the  sills  by  means 
of  three-fourths  inch  bolts  about  sixteen  to  eighteen  inches 
long.  It  is  bolted  onto  the  side  sills  by  what  is  known 
as  transom  bolts  running  through  each  side  sill  and  the  flange 
of  the  transom,  and  body  rod  bolts  running  from  the  top  of 
the  car  down  through  the  side  sills  and  the  flange  of  the  tran- 
som. Then  there  is  a  bolt  running  through  each  of  the 
intersills  and  the  flange  of  the  transom  and  two  center-plate 
bolts  through  each  of  the  center  sills  and  the  transom.  Ten 
bolts  in  all.  The  heads  of  the  bolts  are  on  the  upper  side 
or  top  of  the  sills  and  the  nuts  on  the  under  side  of  the  flange 
of  the  transom.  While  the  draft  timbers  are  bolted  onto 
the  center  sills  and  not  onto  the  transom,  they  are  framed 
so  that  they  pass  through  openings  in  the  transom  and  there- 
by help  to  give  it  support.  The  space  between  the  sills  and 
below  the  regular  floor  of  the  car  was  covered  with  boards. 
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thereby  making  a  double  flooring,  and  between  these  boards 
and  the  regular  floor  was  a  composition  of  hair  and  paper. 
This  arrangement  was  called  the  insulation  and  was  used  to 
prevent  the  heat  from  penetrating  the  car,  thereby  keeping 
the  temperature  in  the  car  at  a  low  degree.  This  insulation 
is  right  across  the  bottom  of  the  sills,  making  a  solid  bottom 
underneath  the  sills,  so  that  when  you  look  up  at  the  car 
from  underneath  it  is  a  solid  floor." 

Plaintiff  proceeded  to  jack  up  the  car,  loosen  the  bolts  in 
the  transom  sufficiently  to  permit  one  end  to  be  lowered  so 
that  they  could  put  in  splices,  and  repair  the  damaged  center 
sills  and  draft  timbers.  While  in  the  act  of  so  doing,  owing 
to  the  decayed  or  split  condition  of  the  sills  or  to  the 
corroded  threaded  ends  of  the  bolts  permitting  the  nuts  to 
slip,  or  to  two  or  more  of  these  causes  combined,  the  bolts 
partly  pulled  through  the  center  sills  and  permitted  the  tran- 
som to  fall  on  plaintiff  and  injure  him.  Plaintiff  claimed 
defendant  was  negligent  in  permitting  the  car  to  be  sent  to 
plaintiff  for  repairs  in  such  decayed  and  split  condition ;  that 
he  should  have  inspected  the  car,  discovered  its  true  condi- 
tion, and  warned  plaintiff  thereof.  The  defendant  con- 
tended there  was  no  negligence  on  his  part  and  that  the 
plaintiff  assumed  the  risk.  At  the  close  of  plaintiff's  testi- 
mony the  court  granted  a  motion  for  a  nonsuit  on  the 
ground  that  plaintiff  had  assumed  the  risk,  and  from  a 
judgment  entered  accordingly  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Schmitz,  Wild  & 
Gross  of  Milwaukee,  and  oral  argument  by  Edzvard  /. 
Gross  and  Robert  E.  Wild, 

For  the  respondent  there  was  a  brief  by  /?.  N.  Van  Doren, 
and  oral  argument  by  D.  E,  Riordan,  both  of  Milwaukee. 

The  following  opinion  was  filed  January  11,  1921: 

ViNjE,  J.  The  law  under  which  recovery  is  sought, 
sec.  1  of  the  act  of  April  22,  1908  (35  U.  S.  Stats,  at  Large, 
65,  ch.  49),  provides  in  substance  that  every  common  carrier 
by  railroad  while  engaged  in  interstate  commerce  shall  be 
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liable  in  damages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  commerce  where  such  in- 
jury results  in  whole  or  in  part  from  the  negligence  of 
such  carrier  or  bv  reason  of  anv  defect  or  insufficiency 
due  to  its  negligence  in  its  cars,  etc.  It  will  be  seen  that 
recovery  is  contingent  upon  proof  of  negligence  on  the 
part  of  the  carrier.  Here  the  carrier's  negligence  claimed 
is  the  failure  to  inspect  the  car,  discover  the  decayed  condi- 
tion of  the  sills  and  corroded  state  of  the  bolts,  and  disclose 
such  decayed  and  corroded  conditions  to  plaintiff  before  he 
was  set  to  work  upon  the  car.  Discussing  the  subject  upon 
the  question  of  contributory  negligence  plaintiff's  counsel 
say: 

"After  the  transom  came  down  it  was  found  that  the  bolts 
stripped  because  of  their  corroded  condition,  and  the  tops 
of  some  of  the  sills  were  so  badly  decayed  that  the  bolts 
pulled  through  from  four  to  five  inches  of  the  decayed  mat- 
ter. Because  of  the  construction  of  the  car  as  described  and 
the  fact  that  the  sills  were  decayed  from  above  the  plaintiff 
could  not  bv  the  exercise  of  ordinary  care  know  of  this  con- 
dition ;  neither  could  he  know  that  the  bolts  were  corroded 
within  and  above  the  nuts  because  they  were  hidden  frcm 
view. 

The  above  we  think  is  a  fair  statement  of  the  situation. 
though  defendant  claims  there  was  no  decay  or  corrosion 
but  only  a  split  visible  in  the  sills.  Since  the  sills  and  bolts 
were  covered  above  by  planks  or  boards  forming  the  floor 
of  the  car,  and  were  also  covered  below  by  the  insulation,  it 
is  apparent  that  no  inspection  of  the  same  could  be  made 
without  taking  this  part  of  the  car  to  pieces.  We  shall 
.  not  here  attempt  to  state  the  federal  rule  as  to  the  duty  of 
one  carrier  to  inspect  cars  coming  to  it  from  another  carrier, 
further  than  to  state  that  such  rule  does  not  require  the 
severing  of  integral  parts  of  the  car  in  order  to  discover 
possible  decay  or  corrosion  within.  Nelson  7'.  Southern 
R.  Co.  246  U.  S.  253,  38  Sup.  Ct.  233,  62  L.  Ed.  699.  A 
rule  requiring  that  would  almost  wholly  arrest  interstate 
commerce.     It  is  therefore  apparent  that  any  reasonable 
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inspection  made  by  defendant  would  not  have  disclosed  the 
alleged  defect.  Hence,  no  injury  resulting  in  whole  or  in 
part  from  any  negligence  of  the  defendant  has  been  shown. 
Besides,  whatever  duty  defendant  owed  its  employees  who 
were  in  the  active  operating  service  where  cars  and  appli- 
ances are  presumed  to  be  in  a  reasonably  safe  state  of  repair 
for  such  service,  it  owed  no  duty  to  a  car  repairer,  for 
when  cars  come  to  him  it  is  because  they  are  defective  and  he 
is  to  remedy  the  defect,  and  in  doing  so  conditions  con- 
stantly change.  Strehlan  z\  John  Schroeder  L,  Co,  142 
Wis.  215,  125  N.  W.  429;  Brozvn  v.  Conncrs,  149  Wis.  403. 
135  N.  W.  857;  Rosholt  v.  Worden-Allen  Co.  155  Wis.  168, 
144  N.  W.  650.  In  the  instant  case  there  is  no  claim  that 
plaintiff  was  misled  by  the  directions  as  to  the  needed  re- 
pairs, and  it  is  conceded  that  he  had  the  choice  of  method  of 
making  them  and  was  furnished  adequate  tools,  appliances, 
and  help  for  the  repairs  to  be  made.  Regrettable  as  the 
injury  to  plaintiff  is,  we  find  no  neglect  of  duty  on  the  part 
of  defendant  and  so  do  not  reach  or  decide  the  question  of 
plaintiff's  assumption  of  risk. 

By  the  Court. — Judgment  affirmed, 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8,  1921. 


First  Wisconsin  Trust  Company,  Executor,  Respondent, 

vs.  ScTTMiDT,  Appellant. 

December  i6,  rg20 — March  8,  tq^t. 

Automobiles:  Injury  to  pedestrian  at  street  intersection:  Death: 
Uncontradicted  testimony  of  party:  Effect  where  inconsistent 
with  other  evidence:  Damages  to  minor  child  from  death  of 
mother:  Elements:  Interest  on  items  of  expense:  New  trial: 
Accepting  reduction  of  damages:  Waiver  of  right  to  review. 

1.  The  rule  that  the  undisputed  reasonable  evidence  of  one  wit- 
ness, though  a  party  to  the  action,  should  have  controlling 
weight  in  determining  a  question  of  fact,  does  not  apply  to 
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the  testimony  of  defendant  as  to  the  accident  in  which  plaint- 
iff's decedent  was  killed,  where  many  facts  and  circumstances 
did  not  accord  with  defendant's  testimony,  though  no  witness 
denied  his  statements.  Feyrer  v,  Durbrow,  172  Wis.  71,  dis- 
tinguished. 

2.  On  defendant's  appeal  from  the  judgment,  plaintiff  cannot 
complain  of  the  order  of  the  court  requiring  a  remission  of 
part  of  the  damages  awarded  as  a  condition  of  denying  de- 
fendant's motion  for  new  trial,  where  plaintiff  had  accepted 
the  provisions  of  the  order,  his  remedy  being  to  refuse  to 
remit  and  to  appeal  from  the  order  granting  the  new  trial. 

3i  In  an  action  for  the  death  of  a  widow  who  left  two  daughters, 
one  a  minor,  the  evidence  is  held  sufficient  to  support  a 
judgment  for  $1,500  as  damages,  though  there  was  but  slight 
evidence  showing  financial  contributions  by  deceased  to  her 
children. 

4.  Damages  may  be  allowed  for  the  loss  of  the  training,  care,  and 

education  which  the  daughters  could  expect  from  their 
mother,  and  for  which  they  would  pay  if  they  procured  thcin 
from  another,  though  there  can  be  no  recovery  for  loss  of 
society. 

5.  Expenditures  for  the  services  of  a  physician,  hospital  services, 

and  funeral  expenses  are  items  of  damage  caused  by  personal 
injury  resulting  in  death,  but  thev  are  not  liquidated  until  the 
amount  is  determined  by  the  verdict ;  and  it  was  error  for  the 
court  to  allow  interest  on  the  amount  of  such  expenditures 
upon  a  stipulation  by  the  parties  fixing  the  amount. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  E.  T.  Faircitild,  Circuit  Judge.  Modified 
and  affirmed. 

Personal  injury.  This  action  is  brought  by  the  executor 
of  the  estate  of  Alvina  Schilke.  widow,  to  recover  damages 
for  personal  injuries  sustained  by  her  and  for  her  death 
resulting  therefrom. 

The  jury  found,  first,  that  defendant's  automobile  was, 
at  and  immediately  prior  to  the  accident,  being  run  at  a 
greater  rate  of  speed  than  was  reasonable  and  proper, 
having  regard  to  the  width,  traffic  upon,  and  use  of  Twelfth 
street  in  the  vicinity  of  the  accident ;  second,  that  such  rate 
of  speed  was  the  proximate  cause  of  the  injury  to  the 
deceased ;  third,  that  the  deceased  was  not  guilty  of  contribu- 
tory negligence;    fourth,  awarded  damages  for  pain  and 
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suffering,  $750;  and  fifth,  awarded  damages  for  pecuniary 
loss  sustained  by  the  children  of  the  deceased,  $2,250. 
There  were  the  usual  motions  on  the  part  of  the  defendant. 
The  trial  court  denied  all  the  motions,  except  that  an  order 
was  entered  granting  a  new  trial  unless  the  plaintiff  con- 
sented to  remit  the  sum  of  $750  from  the  amount  awarded 
as  pecuniary  damages  sustained  by  the  children  of  deceased. 
The  plaintiff  elected  to  make  the  remission.  Judgment  was 
entered  for  $2,250  and  the  further  sum  of  $458.02,  being 
$407.50  paid  out  for  medical  care  and  funeral  expenses, 
with  interest.  From  the  judgment  so  entered  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner  & 
Quarles,  and  oral  argument  by  Leo  Mann,  all  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Clarence  W. 
Bradford  and  Edgar  L.  Wood,  both  of  Milwaukee,  and  oral 
argument  by  Mr.  Bradford. 

The  following  opinion  was  filed  January  11,  1921: 

RosENBERRY,  J.  Twelfth  street  in  the  city  of  Milwaukee 
runs  north  and  south  and  intersects  Prairie  and  Chestnut 
streets  running  east  and  west  at  right  angles,  Chestnut 
street  being  one  block  north  of  Prairie  street.  Between 
7:30  and  8  o'clock  on  the  evening  of  December  7,  1917, 
the  defendant  was  driving  his  automobile  south  on  Twelfth 
street.  It  was  a  clear  moonlight  night.  The  headlights 
on  the  defendant's  automobile  were  burning.  On  Twelfth 
street  there  are  two  car  lines,  the  north-bound  cars  running 
upon  the  easterly  tracks  and  the  south-bound  cars  running 
upon  the  westerly  tracks.  The  deceased  lived  at  1222 
Prairie  street,  betw-een  Twelfth  and  Thirteenth  streets  and 
west  of  Twelfth  street.  She  had  alighted  from  a  north- 
bound street  car,  which  had  stopped  at  the  usual  stopping 
place  on  the  northeast  corner  of  Twelfth  and  Prairie  streets, 
and  while  crossing  Twelfth  street  from  east  to  west  to  go 
to  her  home  was  struck  bv  defendant's  automobile  which 


480        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

First  Wisconsin  Trust  Co.  v.  Schmidt,  173  Wis.  477. 

he  was  driving  south  on  Twelfth  street  on  the  west  side  of 
the  street.  There  were  with  the  defendant  in  his  automobile 
at  the  time  of  the  accident  Miss  Jungkert,  Mrs.  Triebel, 
Mrs.  Toat,  and  Mrs.  Amt.  As  the  defendant  drove  across 
Chestnut  street  he  saw  the  street  car  stop  at  the  usual 
stopping  place  at  the  northeast  corner  of  Twelfth  and 
Prairie  streets.  The  street  car  then  started  up  and  met 
defendant's  automobile  about  midway  between  Prairie  and 
Chestnut  streets.  When  the  defendant's  automobile  passed 
the  north-bound  street  car  defendant  saw  the  deceased  at  the 
comer  of  Tw-elfth  and  Prairie  streets  on  the  east  side  of  the 
street.  It  is  the  contention  of  the  defendant  that  he  slowed 
down  his  automobile  until  within  a  distance  of  thirteen  or 
fourteen  feet  from  deceased,  when  deceased  stopped,  indi- 
cating that  she  wished  him  to  pass,  his  language  being,  "I 
was  positive  sure  that  the  lady  wanted  to  let  me  pass  by." 
It  is  the  contention  of  the  defendant  that  the  deceased  darted 
in  front  of  his  car,  that  he  then  attempted  to  turn  to  the 
left,  although  his  testimony  upon  this  point  is  confusing, 
that  she  was  struck  by  the  edge  of  the  right  or  westerly 
fender.  Had  the  deceased  gone  a  few  inches  farther  the 
accident  would  have  been  avoided.  There  is  considerable 
conflict  in  the  evidence  as  to  the  location  of  the  body  after 
the  accident.  The  defendant  fixes  it  at  a  point  near  the 
north  curb  of  Prairie  street ;  other  w^itnesses  place  it  at  a 
point  near  the  south  curb  of  Prairie  street,  some  ten  or 
twelve  feet  west  of  the  west  line  of  Twelfth  street.  It 
is  the  contention  of  the  defendant  upon  this  appeal  that  the 
rate  of  speed  at  which  the  defendant  w-as  driving  his  car 
was  not  the  proximate  cause  of  the  accident;  that  the 
proximate  cause  was  the  unexpected,  swift  movement  of 
the  deceased  in  attempting  to  pass  ahead  of  the  automobile 
after  indicating  that  she  intended  to  wait  until  the  automo- 
bile had  passed  her.  The  defendant  cites  Burnham  z\ 
Norton,  100  Wis.  8.  75  N.  W.  304;  Marchand  v.  Bellin.  158 
Wis.  184,  147  N.  W.  1033:  Johnson  ?\  .Etna  L.  Ins.  Co, 
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158  Wis.  56,  147  N.  W.  32,  to  the  proposition  that  the  un- 
disputed, reasonable  evidence  of  one  witness,  though  a 
party  to  the  action,  should  have  controlling  weight  in 
determining  a  question  of  fact.  We  do  not  think  the  cases 
cited  are  applicable  to  the  situation  presented  by  the  facts 
in  this  case.  While  no  witness  denied  the  statements  of 
defendant,  there  was  much  evidence  that  tended  to  dispute 
the  testimony  of  the  defendant.  Many  facts  and  circum- 
stances appearing  in  the  case  do  not  accord  with  defendant's 
testimony.  There  was  a  conflict  in  the  evidence  and  there- 
fore a  jury  question  was  presented.  We  shall  not  attempt 
to  set  out  the  evidence  in  full,  but  we  have  carefully 
examined  it  and  are  satisfied  that  the  trial  court  committed 
no  error  in  permitting  the  verdict  of  the  jury  to  stand. 
This  case  is  clearly  distinguished  from  Feyrer  v.  Durbrow, 
172  Wis.  71,  178  N.  W.  306.  In  that  case  the  physical 
facts  established  tended  to  support  rather  than  disprove  or 
contradict  the  defendant's  testimony.  Here  the  distance 
which  the  defendant's  automobile  ran  after  the  accident,  the 
distance  the  body  of  the  deceased  was  hurled  by  the  impact, 
and  other  circumstances  testified  to  by  an  eye-witness  tend 
not  to  support  but  to  contradict  the  defendant's  statements. 

It  is  the  contention  of  appellant  that  the  court  erred  in 
refusing  to  grant  defendant's  motion  to  change  the  answer 
to  the  second  part  of  the  fifth  question  relating  to  the 
pecuniary  damage  sustained  by  the  children  from  $2,250 
to  nothing.  The  court  ordered  that  unless  the  plaintiff 
should  remit  from  the  $2,250,  the  amount  fixed  by  the  jury 
for  pecuniary  loss  to  the  children,  the  sum  of  $750,  there 
should  be  a  new  trial.  The  plaintiff  elected  to  make  the 
remission  and  judgment  was  entered  accordingly.  The 
plaintiff  complains  of  this  ruling  and  contends  that  it  was 
error  for  the  court  to  order  a  new  trial  unless  the  plaintiff 
should  make  the  remission.  If  the  plaintiff  desired  to 
raise  the  question  of  whether  or  not  there  was  an  abuse  of 
the  trial  court's  discretion  in  ordering  a  new  trial  under  the 

Vol.  173—16 
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conditions  stated  it  should  have  refused  to  make  the  re- 
mission and  then  have  taken  an  appeal  from  the  order 
granting  a  new  trial.  Having  accepted  the  provisions  of 
the  order  made  by  the  trial  court  the  plaintiff  may  not 
complain,  for  as  to  the  plaintiff  the  damages  are,  in  effect, 
agreed  to,  and  judgment  was  entered  by  plaintiff's  consent 

The  defendant  also  contends  that  there  was  no  showing 
that  the  children  of  the  deceased  suffered  any  pecuniary 
loss.  The  evidence  showed  that  the  deceased  had  no  regular 
employment.  She  kept  house  for  herself  and  her  two 
daughters  until  the  marriage  of  the  elder  daughter  and  then 
for  herself  and  her  younger  daughter,  Minetta.  She  went 
out  occasionally  to  do  work  by  the  day.  She  had  no  regular 
fixed  employment.  There  was  no  evidence  showing  how 
many  days  during  the  year  she  worked  nor  as  to  the  rate 
of  compensation  she  received  when  employed.  It  is  the 
further  contention  of  defendant  that  from  a  purely  finan- 
cial standpoint  it  is  not  shown  that  her  earnings  exceeded 
the  cost  of  her  maintenance  and  therefore  she  made  no 
contribution  in  a  financial  sense  to  her  children.  The 
showing  in  this  case  was  very  meager.  Minetta,  the 
younger  daughter,  was  at  the  time  of  her  mother's  death 
seventeen  years  of  age.  While  there  can  be  no  recovery  for 
society  and  companionship,  there  is  no  hard-and-fast  rule 
by  which  pecuniary  damages  may  be  measured  in  all  cases. 
We  adopt  the  rule  laid  down  by  the  supreme  court  of  the 
United  States  in  Mich,  Cent,  R,  Co,  v,  Vreeland,  227  U.  S. 
59,  33  Sup.  Ct.  192,  to  the  effect  that  a  minor  child  "sustains 
a  loss  from  the  death  of  a  parent,  and  particularly  of  a 
mother,  of  a  kind  altogether  different  from  that  of  a  wife 
or  husband  from  the  death  of  the  spouse.  The  loss  of 
society  and  companionship,  and  of  the  acts  of  kindness 
which  originate  in  the  relation  and  are  not  in  the  nature 
of  services,  are  not  capable  of  being  measured  by  any  mate- 
rial standard.  But  the  duty  of  the  mother  to  minor  children 
is  that  of  nurture,  and  of  intellectual,  moral,  and  physical 
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training,  such  as  when  obtained  from  others  must  be  for 
financial  compensation."  There  was  evidence  here  from 
which  the  jury  might  well  have  inferred  that  the  deceased 
rendered  vahiable  services  to  her  maturing  daughter,  that 
the  daughter  must  now  be  deprived  of  the  intellectual,  moral, 
and  physical  training  which  she  would  have  received  from 
her  mother,  unless  some  person  provides  it  for  her  for  com- 
pensation. The  amount  of  the  recovery  having  received 
the  approval  of  the  trial  court,  we  do  xiot  feel  warranted  in 
disturbing  it. 

Upon  the  trial  it  was  stipulated  that  the  amount  expended 
for  hospital,  doctor,  and  funeral  expenses  was  $407.50. 
In  entering  judgment,  interest  on  this  amount  was  allowed 
from  the  date  of  the  accident  to  the  time  of  entry  of  judg- 
ment. Of  this  the  defendant  complains.  Necessary  rea- 
sonable expenditures  for  physician,  hospital,  and  burial  are 
to  be  taken  into  consideration  by  the  jury  in  determining 
the  amount  of  damages  which  the  plaintiff  is  entitled  to 
recover.  The  damages  do  not  become  liquidated  and  fixed 
until  the  amount  thereof  is  determined  by  a  verdict.  The 
trial  court  was  in  •  error  in  allowing  interest  upon  these 
items.  The  recovery  here  is  not  by  way  of  implied  con- 
tract to  reimburse,  but  the  expenditures  are  shown  as  an 
element  of  damage  because  they  are  due  to  the  negligent  act 
of  the  defendant  for  which  he  is  liable.  Olson  v,  Laun, 
170  Wis.  106,  174  N.  W.  473 ;  /.  /.  Case  P.  Works  v.  Niles 
&  Scott  Co,  107  Wis.  9,  82  N.  W.  568.  The  judgment  is 
modified  by  deducting  therefrom  the  sum  of  $50.94  interest. 

By  the  Court, — The  judgment  of  the  circuit  court  is 
modified  as  indicated  in  the  opinion,  and  as  so  modified  is 
aflfirmed,  neither  party  to  recover  costs  in  this  court.  The 
appellant  shall  pay  the  clerk's  fees. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8.  1921. 
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Matuschka,  Respondent,  vs.  Murphy  and  another. 

Appellants. 

December  i6,  IQ.20 — March  8,  ip2i. 

Physicians  and  surgeons:  Lack  of  care  and  skill  of  dentist  in  treat- 
ing tooth:  Proximate  cause:  Burden  of  proof:  Uncertainty: 
Special  verdict:  Omnibus  question  as  to  negligence:  Sub- 
division of  questions  to  cover  litigated  issues, 

1.  The  function  of  a  special  verdict  is  to  secure  a  finding  on  each 

litigated  question.  In  negligence  cases  each  ground  of 
negligence  constitutes  a  distinct  question,  and  proper  practice 
requires  the  special  verdict  to  be  so  framed  as  to  indicate  in 
what  respect  the  jury  agree  in  finding  negligence. 

2.  Although  the  evidence  is  sufficient  to  sustain  a  finding  that  the 

employee  of  the  defendant  dentist  failed  to  exercise  proper 
care  and  skill,  it  is  held  that  the  evidence — showing  that 
plaintiff  had  a  chronic  infection  of  the  lower  jaw  when  he 
appeared  for  treatment,  the  future  progress  of  which  it  was 
impossible  to  foretell,  and  that  the  subsequent  spreading  of 
the  infection  could  have  followed  the  treatment  actually  ad- 
ministered or  might  have  followed  treatment  in  accordance 
with  exact  scientific  methods — is  insufficient  to  support  a 
finding  that  the  lack  of  care  and  skill  of  the  dentist  was  the 
proximate  cause  of  plaintiff's  injuries. 

3.  Where  the  proof  discloses  that  a  given  result  may  have  been 

caused  by  two  or  more  causes,  one  of  which  was  the  negli- 
gence of  the  defendant,  and  a  jury  can  only  conjecture  as  to 
which  is  the  efficient  cause,  the  plaintiff  has  not  met  the 
burden  of  proving  proximate  cause. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Gustave  G.  Gehrz,  Circuit  Judge.     Reversed. 

The  defendant  W,  B.  Murphy  was  a  dentist  in  the  prac- 
tice of  his  profession  at  Milwaukee  and  had  been  such  for  a 
number  of  years  prior  to  December  1,  1918.  The  defendant 
Stromherg  had  been  in  his  employ  for  about  a  year  and  a 
half  prior  to  that  date,  at  which  time  he  was  in  charge  of 
his  office,  the  defendant  Murphy  being  on  his  vacation.  On 
Saturday,  November  30th,  the  plaintiff,  who  was  then 
suffering  with  a  previously  developed  toothache,  called  at 
the  office  for  dental  advice  and  services.     The  plaintifiF 
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testified  that  there  was  a  swelling  of  tlie  gum  in  the  region 
of  the  first  molar  of  the  left  jaw.  Stromberg  extracted  the 
tooth.  Before  extracting  the  tooth  he  injected  a  two  per 
cent,  novocain  solution  for  the  purpose  of  deadening  the 
peripheral  ner\xs.  Plaintiff  testified  that  the  needle  was 
first  injected  into  his  lip  and,  without  resterilization,  was 
injected  into  the  swollen  gum.  Stromberg  denied  that  the 
needle  was  injected  into  plaintiff's  lip  and  denied  that  the 
gum  was  swollen.  He  divided  the  tooth  and  took  it  out  in 
two  parts.  A  pus  sac  was  attached  to  the  first  root,  but 
none  to  the  second.  He  did  not  curette  the  socket,  but 
washed  it  out  with  boric  acid  and  swabbed  it  liberally  with 
iodine. 

Plaintiff  returned  Monday  morning  and  there  was  more 
swelling.  The  infection  had  traveled  forward.  Strom- 
berg washed  out  the  socket  thoroughly  and  painted  it  with 
iodine*  gave  instructions  to  keep  it  clean,  and  directed  plaint- 
iff to  return  in  the  afternoon.  In  the  afternoon  the  same 
procedure  was  followed.  Tuesday  morning  plaintiff  again 
called  at  the  office,  the  swelling  was  still  present  down  deep, 
but  not  alarming.  He  again  washed  it  out  with  boric  acid 
and  painted  it  with  iodine,  and  did  the  same  thing  on  Tues- 
day afternoon.  Plaintiff  returned  Wednesday,  when  it 
looked  as  though  the  swelling  would  open  on  the  face,  and 
Stromberg  then  referred  him  to  Dr.  Wenker.  Dr.  Wenker 
discovered  a  serious  infection,  with  a  high  temperature  and 
pulse.  He  curetted  the  socket  from  which  the  tooth  had 
been  extracted,  -made  liberal  incisions  through  the  cheek  and 
gum,  put  in  packing,  and,  eventually,  removed  seven  of  the 
lower  front  teeth  and  portions  of  the  jaw  bone. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  damages,  on  the  theory  that  the  serious 
consequences  resulting  from  the  infection  were  due  to  the 
improper  practice  of  the  defendant  Stromberg  in  the  ex- 
traction of  the  tooth  and  subsequent  treatment.  The  case 
was  tried  before  a  jury  and  the  following  special  verdict 
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returned:  (1)  that  Dr.  Stromberg  in  his  treatment  and  care 
of  the  plaintiff  failed  to  use  such  reasonable  care  and  skill 
as  was  ordinarily  possessed  and  exercised  by  dentists  in 
good  standing,  of  the  same  system  or  school  of  practice,  in 
the  city  of  Milwaukee  in  November  and  forepart  of  Decem- 
ber, 1918;  (2)  that  such  want  of  care  and  skill  was  the 
proximate  cause  of  plaintiff's  injuries;  and  (3)  damages 
$10,000.  Upon  motion  made  after  verdict  the  court  gave 
plaintiff  the  option  of  taking  judgment  for  $4,745  or  a  new 
trial.  Plaintiff  elected  to  take  judgment  for  the  reduced 
amount,  and  from  the  judgment  so  entered  the  defendants 
bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Lines,  Spooner  & 
Quarles,  and  oral  argument  by  Leo  Mann,  all  of  Milwaukee. 

For  the  respondent  there  was  a  brief  by  Martin  J.  Bren- 
nan,  attorney,  and  Timlin  &  Dean,  of  coimsel,  all  of  Mil- 
waukee; and  the  cause  was  argued  orally  by  Mr,  Brennun 
and  Mr.  William  H,  Timlin. 

The  following  opinion  was  filed  January  11,  1921: 

Owen,  J.  The  jury  found,  in  response  to  question  1  of 
the  special  verdict,  that  Dr.  Stromberg,  in  his  treatment 
and  care  of  the  plaintiff*,  failed  to  use  such  reasonable  care 
and  skill  as  was  ordinarily  possessed  and  exercised  by 
dentists  in  good  standing,  of  the  same  system  or  school  of 
practice,  in  the  city  of  Milwaukee  in  November  and  fore- 
part of  December,  1918.  Fault  is  found  with  this  question 
because  it  did  not  disclose  the  respect  in  •which  the  jury 
found  that  Dr.  Stromberg  failed  in  the  use  of  reasonable 
care  and  skill,  l^pon  the  trial  it  was  contended  that  he 
was  negligent  in  four  respects :  ( 1 )  failure  to  resterilize  the 
needle  after  injecting  it  into  plaintiff's  lip;  (2)  that  the 
anaesthetic  was  injected  into  an  infected  area;  (3)  that  he 
did  not  curette  the  tooth  socket  after  extracting  the  tooth; 
and  (4)  in  failing  to  send  the  plaintiff  to  a  surgeon  until 
the  fourth  day  after  the  extraction.     It  is  apparent  that 
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the  form  of  the  question  is  such  that  the  jury  might  have 
agreed  that  Stromherg  failed  to  use  the  requisite  degree  of 
care  and  skill  and  yet  they  might  not  have  agreed  on  the 
particular  in  which  he  failed.  Under  the  circumstances 
proper  practice  required  that  the  question  be  so  framed  as 
to  indicate  in  what  respect  the  jury  agreed  that  there  was  a 
failure  on  the  part  of  the  defendant  Stromherg  to  use 
reasonable  care  and  skill.  As  the  question  and  answer 
stand,  it  cannot  be  said  that  the  jury  agreed  that  he  was 
negligent  in  any  one  of  the  four  particulars  urged. 

It  is  the  function  of  a  special  verdict  to  secure  a  finding 
by  the  jury  on  each  question  litigated.  In  negligence  cases 
each  ground  of  negligence  constitutes  a  distinct  litigated 
question,  and  proper  practice  requires  that  the  jury  l?e  given 
an  opportunity  to  find  specially  with  reference  to  each 
particular  ground  of  alleged  negligence.  This  cannot  be 
accomplished  by  the  submission  of  an  omnibus  question  in 
which  the  jury  is  required  to  find  generally  upon  the  question 
of  negligence.  Such  verdicts  have  been  sustained  in  cases 
where  negative  answers  have  been  returned  to  the  general 
question  of  negligence  and  the  jury  were  instructed  that  if 
they  found  certain  facts  to  exist  they  should  answer  the 
question  in  the  aflfirmative,  as  in  Kadolph  v,  Herman,  166 
Wis.  577,  166  N.  W.  433.  In  such  cases  the  finding  of  an 
absence  of  negligence  presents  a  different  question  from 
that  resulting  in  case  of  an  aflfirmative  finding.  The  nega- 
tive answer  indicates  that  in  the  minds  of  the  jury  none  of 
the  alleged  grounds  of  negligence  was  proven.  In  the  case 
of  an  aflfirmative  answer  some  of  the  jury  might  have  con- 
cluded there  was  negligence  upon  one  ground  and  some  upon 
another,  resulting  in  a  situation  where  all  of  the  jurors 
agreed  that  there  was  negligence  but  did  not  agree  upon  the 
grounds  thereof.  He  who  is  charged  with  negligence  in 
several  particulars  is  entitled  to  have  a  finding  of  the  jury 
upon  the  existence  of  every  set  of  facts  upon  which  negli- 
gence is  predicated. 
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While  we  merely  pause  here  to  comment  upon  the  form 
of  this  question,  and  to  suggest  that  it  would  have  been 
preferable  practice  to  have  subdivided  the  question  or  to 
have  so  framed  it  as  to  require  the  jury  to  indicate  the 
particular  respect  in  which  the  defendant  failed  to  exercise 
proper  care  and  skill,  we  find  it  unnecessary  to  determine 
whether  the  form  of  the  question  constituted  reversible 
error,  as  our  disposition  of  the  case  will  rest  upon  more 
substantial  considerations. 

While  there  is  sufficient  evidence  in  the  record  to  sustain 
a  finding  that  the  defendant  Stromherg  did  fail  to  exercise 
such  reasonable  care  and  skill  as  was  ordinarily  possessed 
and  exercised  by  dentists  in  good  standing,  of  the  same 
system  .or  school  of  practice,  at  the  time  in  question,  we 
find  a  total  absence  of  proof  to  support  the  further  fact, 
essential  to  a  recovery,  namely,  that  such  want  of  care  and 
skill  was  the  proximate  cause  of  plaintiff's  injuries.  That 
plaintiff's  painful  experience  and  its  lamentable  results  were 
due  to  an  infection  of  the  low^er  jaw,  is  conceded.  The 
question  is,  What  caused  the  infectioi;!?  In  order  to  re- 
cover against  the  defendants,  plaintiff  must  produce  evi- 
dence from  which  the  jury  is  justified  in  finding  that  it 
was  due  to  the  want  of  care  and  skill  of  the  defendant 
Stromherg.  This  burden  is  not  met  by  showing  that  it 
might  have  been  the  result  of  two  or  more  causes,  one  of 
which  was  plaintiff's  unskilful  treatment.  Verdicts  must 
rest  upon  greater  certainty.  Where  the  proof  discloses 
that  a  given  result  may  have  occurred  by  reason  of  more 
than  one  proximate  cause,  and  that  a  jury  can  do  no  more 
than  guess  or  conjecture  as  to  which  was  in  fact  the  efficient 
cause,  the  submission  of  such  a  choice  to  the  jury  has  been 
consistently  condemned  by  this  court.  Musbach  v.  IVis. 
C.  Co,  108  Wis.  57,  84  n!  W.  36;  Quass  v.  Milwaukee  G. 
L.  Co.  168  Wis,  575,  170  N.  W.  942;  Klein  v.  Beeten,  16^ 
Wis.  385,  172  N.  W.  736, 

That  at  the  time  plaintiff  went  to  the  defendants  for 
treatment  of  his  tooth  there  w^as  an  infection  at  the  root 
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thereof  is  conceded  by  all  the  experts  who  testified  in  the 
case.  That  the  subsequent  serious  consequences  to  plaint- 
iff's jaw  might  and  probably  were  due  to  such  pre-existing 
infection  most  satisfactorily  appears  from  their  evidence. 
A  number  of  practicing  dentists  in  the  city  of  Milwaukee 
testified  on  plaintiff's  behalf,  but  their  testimony  was  con- 
fined to  the  question  of  whether  the  treatment  of  Dr,  Strom- 
berg  was  in  accordance  with  approved  and  usual  practice. 
They  did  not  assume  to  testify  upon  the  question  of  whether 
the  serious  results  were  due  to  Stromberg's  lack  of  care  and 
treatment  and,  indeed,  they  probably  were  not  qualified  to 
express  an  opinion  upon  that  question,  as  the  origin  and 
progress  of  an  infection  is  a  bacteriological  question,  and 
they  professed  no  special  training  upon  that  subject. 

Dr.  Wenker,  the  physician  to  whom  plaintiff  was  sent  by 
the  defendant  Stromberg,  testified  that  the  condition  in 
which  he  found  the  patient  might  have  been  due  to  one  of 
two  causes:  the  virulency  of  the  infection  existing  in  the 
jaw  or  the  added  infection  made  by  the  injection.  He 
further  testified: 

"The  fact  that  this  plaintiff  felt  pain  on  Friday,  before 
the  tooth  was  extracted,  indicated  a  lighting  up  of  this 
chronic  infection  which  had  been  present  previously.  That 
infection  might  have  been  in  his  system  for  quite  a  few 
years,  so  that  it  was  becoming  acute  and  developed  into  this 
condition  on  Friday,  and  when  the  infection  gets  into 'that 
shape  no  one  can  tell  just  what  form  it  is  going  to  take  from 
then  on.  In  many  cases  it  spreads  in  spite  of  all  that  is  done 
to  prevent  it." 

Elbert  J.  Weaver,  a  dentist  specializing  in  pyorrhea  and 
dental  surgery,  vouchsafed  the  opinion  that  the  subsequent 
injurious  results  to  plaintiff  were  due  to  the  injection.  It 
appears,  however,  that  his  opinion  is  founded  upon  two 
personal  experiences,  and  that  his  knowledge  upon  the  sub- 
ject of  bacteriology  in  general  or  of  infections  in  particular 
is  not  such  as  to  carry  great  convincing  power.     Even  this 
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witneSvS  concedes  that  it  is  possible,  but  improbable,  that  the 
infection  might  have  come  from  other  causes  and  not  from 
the  .injection.  He  also  concedes  that  *1t  is  accepted  that 
there  are  cases  where  in  spite  of  all  we  do,  and  in  spite  of 
all  the  precautions  we  have  taken,  infection  comes  ;^  you 
don't  know  where,  but  it  comes.'' 

The  foregoing  is  the  extent  of  plaintiff's  proof  in  support 
of  a  finding  that  the  want  of  care  and  skill  exercised  by  the 
defendant  Stromberg  was  the  proximate  cause  of  plaintiff's 
injuries.  Even  though  there  w^as  no  further  proof  in  the 
case,  it  is  apparent  that  the  jury  could  do  no  more  than 
guess  or  conjecture  as  to  whether  plaintiff's  injuries  re- 
sulted from  the  original  infection  or  from  the  defendant 
Stromberg's  lack  of  skilful  treatment.  But  a  considera- 
tion of  defendants'  evidence  places  the  matter  beyond  the 
pale  of  doubt. 
.  Dr.  G.  V.  I.  Brown,  an  oral  surgeon  of  the  widest  ex- 
perience, who  has  taught  oral  surgery  and  kindred  subjects 
for  many  years  at  Marquette  University,  at  the  University 
of  Iowa,  and  at  the  Southern  Dental  College  in  Atlanta, 

who  had  charge  of  the  section  of  plastic  and  oral  surgery 
in  the  surgeon  general's  office  during  the  war,  who  was 

sent  by  the  surgeon  general  to  Fort  Oglethorpe,  where  he 
established  a  school  and  taught  plastic  and  oral  surgery  to 
equip  surgeons  for  the  hospitals  in  the  field,  and  who  there- 
after did  all  the  oi)erating  and  had  entire  charge  of  all  the 
jaw  cases  at  Cape  Maine,  New  Jersey,  where  all  of  the 
head-injury  cases  resulting  from  the  war  were  brought,  and 
w^ho  has  written  text-books  and  is  a  universally  recognized 
authority  on  the  subject  of  oral  surgery,  testified  that 
there  could  be  very  many  causes  for  plaintiff's  injuries; 
that  the  original  infection  would  tend  to  progress  in  any 
event  unless  relieved;  the  progress  of  the  extension  would 
largely  depend  upon  the  condition  of  health  of  the  individual, 
and  that  without  a  bacteriological  examination  it  would  be 
impossible  to  determine  the  cause  of  the  spreading  of  that 
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infection;  that  if  there  had  been  no  extraction  of  the  tooth 
at  all,  the  infection  would  have  gone  right  on  and  made 
more  trouble  all  the  time,  probably.  "Keeping  in  mind  the 
fact  that  a  pus  sac  was  found  on  one  of  the  roots,  that  could 
have  developed  an  infection  and  spread  without  any  extrac- 
tion of  the  tooth,  or  without  any  injection  of  anaesthetic.  I 
have  had  hundreds  of  such  cases." 

Daniel'  Hopkinson,  a  physician  and  surgeon,  holding  the 
chair  of  bacteriology  and  pathology  at  Marquette  University 
Dental  Department,  and  who  specializes  in  those  subjects, 
testified  minutely  with  reference  to  the  origin  and  develop- 
ment of  infections  of  various  kinds.  It  is  not  important 
that  we  should  refer  to  his  more  highly  scientific  testimony, 
but  the  following  are  some  of  his  pertinent  statements  with 
reference  to  the  case  in  hand.    Among  other  things  he  said: 

"In  any  given  case  where  there  is  a  mixed  infection,  I 
cannot  tell  whether  it  will  progress  or  remain  dormant,  or 
anything  of  that  kind,  because  there  are  two  factors  that 
enter  into  the  progress  or  modification  of  the  progress  of 
any  infection.  The  first  factor  is  the  disease-producing 
power  of  the  germ,  :uid  the  second  is  the  resistance  of  the 
individual.  .  .  .  The  fact  that  there  existed  at  the  time  of 
the  removal  of  the  tooth  an  acute  lighting  up  of  an  old  infec- 
tion; further,  the  removal  of  the  tooth  in  and  of  itself 
mechanically  may  have  still  further  lighted  up  the  infection 
and  caused  it  to  spread.  The  lighting  up  of  the  infection 
may  have  in  and  of  itself  continued  to  spread.  There  un- 
doubtedly was  a  lighting  up  of  the  infection  here,  without 
question,  for  the  reason  that  there  was  a  pus  sac,  indicating 
that  there  had  been  a  dormant  infection  at  some  time  and 
that  there  progressively  ensued  an  involvement  of  further 
tissue  indicating  an  acute  type  of  infection  that  then  existed. 
The  fact  that  there  was  pain  on  Friday  established  the  fact 
that  there  was  a  lighting  up.  The  infection  which  was 
lighted  up  before  the  removal  of  the  tooth,  as  evidenced  by 
the  pain,  in  and  of  itself  could  have  progressed  with  the 
re.sult  which  has  been  stated,  without  any  manipulation, 
without  the  extraction  of  the  tooth,  and  without  there  hav- 
ing been  any  injection  into  the  gums.  That  result  could 
"have  followed  had  the  tooth  been  removed  under  a  general 
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or  gas  anaesthetic,  and  also  if  the  tooth  had  not  been  removed 
at  all.  At  any  time  the  lighting  up  of  a  dormant  infection, 
and  particularly  a  typical  abscess,  may  result  in  a  lighting^ 
up  which  progresses  to  the  extent  of  destruction  that  here 
presented  itself,  without  any  manipulation  whatever.  It  is 
a  fact  that  with  an  infectious  process  it  is  absolutely  impos- 
sible for  a  surgeon  or  any  one  to  foretell  exactly  how  the 
infection  will  progress.  The  influence  of  the  injection  into 
the  gums,  as  outlined,  for  the  purpose  of  producing  anaes- 
thesia, in  my  opinion  did  not  have  any  influence  upon  the 
progress  of  the  disease.  .  .  .  The  number  of  bacteria  that 
might  be  introduced  by  such  a  method  of  procedure  as  you 
have  outlined,  that  is,  the  penetrating  of  the  lip  wath  the 
needle,  compared  with  those  that  were  already  present,  is  so 
small  that  it  would  he  purely  speculative  to  say  that  they 
had  any  influence  whatever  in  the  progress." 

It  is  unnecessary  to  detail  further  the  scientific  and  ex- 
pert evidence  appearing  in  the  record.  It  discloses  this 
situation:  Plaintiff  had  a  chronic  infection  of  the  lo\ver 
jaw%  of  long  standing,  when  he  went  to  the  defendants'  office 
for  treatment.  It  was  impossible  to  foretell  the  future 
progress  of  that  infection.  The  subsequent  results  could 
have  followed  from  it  without  the  pulling  of  the  tooth  at 
all  or  by  the  pulling  of  the  tooth  and  the  subsequent  treat- 
ment of  the  jaw  according  to  the  most  exact  scientific 
tnethods.  They  might  also  have  follov/ed  from  defendant 
Stromberg's  negligent  and  improper  practice  and  treatment. 
Which  was  the  cause  of  the  ultimate  results  cannot  be  told 
with  any  degree  of  certainty.  While  the  experts  differed 
as  to  the  probability  of  the  efficient  cause,  they  conceded 
the  possibility  of  any  one  of  several  causes.  Where  we  have 
a  result  which  may  be  attributable  to  one  of  two  causes,  it 
is  not  surprising  that  experts  will  differ  as  to  the  real  cause. 
It  emphasises  the  fact,  however,  that  any  conclusion  with 
reference  thereto  is  mere  conjecture  and  falls  far  short  of 
that  certainty  which  the  law  requires  for  the  support  of 
verdicts.  Our  conclusion  is  that  the  verdict  of  the  jury,  in 
so  far  as  it  finds  that  the  want  of  care  and  skill  on  the  part 
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of  Stromberg  was  the  proximate  cause  of  plaintiff's  injuries, 
is  unsupported  by  the  evidence  and  cannot  be  sustained. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  instructions  to  enter  judgment  dismissing  plaintiff's 
complaint. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
March  8,  1921. 


Reiter,  Appellant,  vs.  Grober  and  another,  Respondents. 

January  i^ — March  8,  ip2i. 


Autamobiles:  Negligence  of  driver  as  imputed  to  occupants:  Lia- 
bility for  negligence  of  driver. 

1.  Where  the  evidence  in  an  action  for  injuries  sustained  by  the 

plaintiff  by  being  run  over  by  a.n  automobile  showed  that  the 
automobile  journey  during  which  the  accident  occurred  was 
to  make  a  social  visit  for  which  one  of  the  defendants,  who 
was  driving  the  car,  alone  had  received  an  invitation,  and 
that  he  had  invited  his  father  and  brother,  who  were  the 
other  defendants,  to  ride  with  him,  it  is  held  that  the  father 
and  brother  were  guests  in  the  automobile,  even  though  it 
was  owned  by  the  father,  and  that  the  driver  alone  is  liable 
for  injuries  to  third  persons  caused  by  his  negligence. 

2.  The  negligence  of  the  driver  of  a  private  vehicle  is  not  im- 

puted to  an  occupant  who  has  no  control  over  the  driver,  is 
not  engaged  in  a  joint  undertaking  with  him,  is  guilty  of  no 
negligence  himself,  and  stands  in  no  other  relation  to  the 
driver  requiring  the  negligence  of  the  latter  to  be  imputed  to 
the  occupant. 

3.  The  doctrine  of  Prideaux  v.  Mineral  Point,  43  Wis.  513,  in  so 

far  as  it  imputes  the  negligence  of  the  driver  of  a  private 
vehicle  to  an  occupant  therein,  although  steadily  adhered  to 
since  its  announcement,  is  not  a  rule  of  property  so  as  to 
make  applicable  the  rule  of  stare  decisis;  and  in  the  interest? 
of  justice  and  to  conform  to  the  overwhelming  weight  of 
authority  it  is  expressly  overruled. 


U, 


PPEAL  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coitnty:  John  J.  Gregory.  Circuit  Judge.    Affirmed'. 
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Action  to  recover  damages  for  injuries  sustained  by 
plaintiff  in  being  run  over. by  an  automobile  driven  by 
Harvey  Grober.  William  Grober,  his  brother,  and  Gust 
Grober,  his  father,  the  respondents,  were  also  occupants  of 
the  automobile.  It  appears  that  Gust  Grober  and  William 
were  guests  in  the  automobile,  having  been  invited  by 
Harvey  to  accompany  him  on  the  trip.  Much  evidence  was 
taken  as  to  who  owned  the  automobile,  the  sons  Harvey  and 
Edwin  or  the  father.  The  trial  court  found  that  the  sons 
named  owned  the  machine  and  entered  judgment  dismissing 
the  complaint  upon  the  merits  as  to  William  Grober  and 
Gust  Grober,  whereupon  plaintiff  voluntarily  entered  a  non- 
suit against  the  defendant  Harvey  Grober,  and  appealed 
from  the  judgment  dismissing  the  case  as  to  Gust  and  Wil- 
liam Grober. 

William  A.  Schroedcr  and  Horace  B.  Walmsley,  both  of 
Milwaukee,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Bloodgood, 
Kemper  &  Bloodgood,  attorneys,  and  Emmet  Horan,  Jr.,  of 
counsel,  a;ll  of  Milwaukee;  and  the  cause  was  argued  orally 
by  Mr.  Horan. 

ViN^jE,  J.  We  have  carefully  examined  the  evidence  with 
reference  to  the  ownership  of  the  automobile  with  the  result 
that  we  think  the  trial  court  correctly  decided  that  issue. 
But  if  it  did  not  the  legal  questions  presented  would  be  the 
same,  for  the  evidence  is  undisputed  that  Har\^ey  Grober 
was  the  one  primarily  interested  in  making  the  social  visit 
that  was  made.  He  alone  received  the  invitation  and  he  in 
turn  invited  his  father  and  brother  to  accompany  hitn.  This 
they  did  as  his  guests.  He  drove  the  machine,  and  there  is 
no  evidence  that  either  the  father  or  the  brother  interfered 
in  the  least  with  his  management  of  it  or  were  called  upon 
to  do  so.  A  man  may  be  a  guest  in  his  own  automobile.  So 
even  if  thie  fsitWer  ovv^ed  the  machtnc,  under  the  evidence  he 
would  have  to  be  classed  as  a  guest  therein  so  f  af  as  this  trip 
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is  concerned.  The  same  is  true  of  the  brother,  William.  As 
guests  are  they  liable  to  plaintiff  for  ihe  negligence  of 
Harvey,  the  driver?  It  is  claimed  that  they  are,  under  the 
doctrine  of  Prideaux  v.  Mineral  Point,  43  Wis.  513.  That 
case  held  that  the  driver  of  a  private  conveyance  is  the  agent 
of  a  person  therein  to  the  extent  that  if  his  negligence  con- 
tributes jointly  with  that  of  a  third  person  to  an  injury  re- 
ceived by  the  occupant  there  can  be  no  recovery  against  tlie 
third  person  because  the  negligence  of  the  driver  is  imputed 
to  the  occupant,  thus  creating  contributory  negligence  bar- 
ring recovery.  It  is  now  sought  to  extend  this  doctrine  so  as 
to  make  the  occupant  liable  to  third  persons  for  the  negli- 
gence of  the  driver.  That  there  is  a  substantial  difference 
between  the  rule  as  announced  in  the  Prideaux  Case  and  the 
claim  made  by  plaintiff  is  obvious.  A  person  may  well  be 
content  to  trust  his  own  safety  to  a  driver,  and  yet  not  be 
willing  to  indemnify  third  persons  who  may  suffer  through 
his  negligence.  He  may  say,  so  far  as  I  am  concerned  his 
negligence  is  my  negligence,  but  I  do  not  agree  to  become 
responsible  to  others  for  his  negligence.  To  extend  the 
doctrine  to  that  degree  would  make  a  guest  in  a  private  con- 
veyance an  insurer  of  third  persons  against  the  negligence 
of  the  driver.  Instead  of  being  invested  with  the  liabilities 
of  a  guest  he  would  shoulder  those  of  a  master.  We  not 
only  decline  to  so  extend  the  rule  of  Prideaux  v.  Mineral 
Point,  43  Wis.  513,  in  so  far  as  it  imputes  the  negligence  of 
the  driver  of  a  private  vehicle  to  an  occupant  therein,  but 
we  take  this  occasion  to  expressly  overrule  it.  We  do  so 
now  the  more  readily  because  no  litigant  before  the  court 
suffers  by  reason  of  the  repudiation  of  the  doctrine.  It  had 
its  inception  in  this  state  in  Houfe  v.  Pulton,  29  Wis.  296, 
decided  in  1871,  where  Mr.  Chief  Justice  Dixon  says: 

"The  only  questions  here  are  whether  there  was  any  want 
of  ordinary  care  on  the  part  of  the  plaintiff  or  on  the  part 
of  the  person  wnth  whom  he  was  riding  and  who  was  driving 
the  horse  at  the  time  of  the  injury,  which  also-  contributes 
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to  the  injury,  .  .  .  and  whether  the  defect  in  the  bridge  was 
the  sole  cause  of  the  injury."    Page  299. 

The  court  held  that  since  the  evidence  did  not  conclusively 
show  such  negligence  on  the  part  of  the  driver  a  nonsuit  was 
improperly  granted.     This  implied  that  negligence  of  the 
driver  would  bar  recovery  as  stated  in  Prideaux  v.  Mineral 
Point,  43  Wis.  513,  526.    But  it  was  not  until  the  decision 
in  the  latter  case  that  this  state  became  explicitly  sponsor 
for  the  doctrine  that  an  occupant  in  a  private  conveyance 
who  has  no  control  over  the  driver ;  who  is  not  engaged  with 
him  in  a  joint  undertaking  other  than  traveling  with  him, 
and  who  stands  in  no  blood,  marriage,  or  other  relation  to 
him,  has  the  negligence  of  the  driver  imputed  to  him  so  as 
to  bar  a  recovery  against  a  third  person  whose  negligence 
contributed  to  the  injury.     The  principle  there  announced 
has  been  steadily  followed  since,  either  by  a  re-affirmance 
thereof  or  imder  the  rule  of  stare  decisis.    See  Otis  v,  Janes- 
ville,  47  Wis.  422,  2  N.  W.  783;  Johnson  v.  Superior  R.  T, 
/?.  Co,  91  Wis.  233,  64  N.  W.  753;  Lockwood  v.  Belle  City 
St.  R.  Co.  92  Wis.  97,  65  N.  W.  866 ;  Ritger  v.  Milwaukee, 
99  Wis.  190,  74  N.  W.  815 ;  Olson  v.  Luck,  103  Wis.  33,  79 
N.  W.  29;  Lightfoot  v.  Winnebago  T.  Co.  123  Wis.  479, 
102  N.  W.  30;  La^ison  v.  Fond  du  Lac,  141  Wis.  57,  123  N. 
W.  629;  Landry  v.  Great  Northern  R.  Co.  152  Wis.  379, 
140  N.  W.  75 ;  Mains  v.  Johnson,  154  Wis.  648,  143  N.  W. 
653;  Sommerf eld  v.  C,  M.  &  St.  P.  R.  Co.  155  Wis.  102, 
143  N.  W.  1032;  Kuchler  v.  Mihvaukee  E.  R.  &  L.  Co.  157 
Wis.  107,  146  N.  W.  1 133 ;  Puhr  v.  C.  &  N.  W.  R.  Co.  171 
Wis.  154,  176  N.  W.  767.    In  the  Kuchler  Case  it  was  ap- 
plied in  all  its  rigor  to  a  boy  ten  years  old  riding  with  his 
grandfather.    So  it  must  be  admitted  that  there  has  been  no 
substantial   wavering  on  the  question.     In  Lightfoot  v. 
Winnebago  T.  Co.  123  Wis.  479,  102  N.  W.  30,  Mr.  Chief  . 
Justice  Cassoday  said  that  the  rule  had  been  steadily  adhered 
to  and  that  if  a  contrary  rule  was  to  prevail  it  was  for  the 
legislature  to  say  so.    Were  it  a  rule  of  property  we  should 
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certainly  apply  to  it  the  rule  of  stare  decisis.  But  it  is  not 
a  rule  of  property.  It  is  a  pure  judicial  decree  relating  to 
liability  for  negligence,  and  the  court  would  not  for  a  mo- 
ment give  countenance  to  an  argument  that  a  wrongdoer 
relied  upon  it.  We  are  therefore  at  liberty  to  change  the 
rule  in  the  interests  of  justice  and  to  conform  to  the  over- 
whelming majority  rule.  See  cases  cited  in  note  to  8  L.  R. 
A.  N.  s.  597  et  seq.  and  in  L.  R.  A.  191 5 A,  763,  supplement- 
ing it,  and  also  20  Ruling  Case  Law,  158  et  seq,  and  cases 
cited  in  note  13 ;  Id,  163 ;  Whittaker's  Smith  on  Negligence 
(2d  Am.  ed.  1896,  p.  508)  ;  1  Shearman  &  Redf.  Negligence 
(6th  ed.)  §  65a  et  seq.;  1  Thompson,  Comm.  on  Negligence 
(2d  ed.)  §  499  et  seq.;  Buswell,  Personal  Injuries  (2d  ed.) 
§  105;  Beach,  Contributory  Negligence  (2d  ed.)  §  110;  1 
Beven,  Negligence  (2d  ed.)  p.  203  et  seq.;  29  Cyc.  548;  dis- 
senting opinion  in  Mullen  v.  Owosso,  100  Mich.  103,  58 
N.  W.  663,  23  L.  R.  A.  693.  The  above  authorities  show 
that  only  a  few  states  adhere  to  the  imputed  negligence  rule 
and  some  of  them  by  a  divided  court. 

The  doctrine  was  founded  upon  the  idea  that  the  occupant 
voluntarily  made  the  driver  his  agent  for  the  trip  by  accept- 
ing a  ride  with  him ; — ^that  he  trusted  his  safety  to  him  and 
thereby  became  so  identified  with  him  that  the  driver's  negli- 
gence became  his  own.  While  there  is  some  ethical  ground 
for  this  idea  it  has  never  received  extended  judicial  approval, 
and  it  has  been  pointed  out  that  it  rests  upon  no  sound  legal 
basis  either  as  to  agency  or  identity ;  that  the  driver  as  well 
as  the  third  party  become  tortfeasors  toward  the  occupant 
when  he  is  injured  by  their  joint  negligence,  and  that  he 
can  pursue  either  or  both. 

The  rule  has  received  severe  criticism  by*  many  text- 
writers.  See  1  Shearman  &  Redf.  Negligence  (6th  ed.) 
p.  166  et  seq.;  1  Thompson,  Comm.  on  Negligence  (2d  ed.) 
§  499.  Strange  to  say,  in  spite  of  the  fact  that  Mr.  Chief 
Justice  Ryan  pointed  out  in  the  Prideaux  Case  that  it  might 
not  be  applicable  to  public  conveyances,  the  Wisconsin  rule 
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has  often  been  discussed  as  though  it  applied  to  them.  The 
case  of  Thorogood  v.  Bryan,  8  C.  B.  115^  applied  to  public 
conveyances — omnibuses, — and  it  has  been  generally  con- 
ceived that,  since  that  case  has  been  discredited  by  English 
and  American  courts  (see  text- writers  cited  above),  the 
same  discredit  has  attached  to  the  rule  of  imputed  negli- 
gence declared  in  the  Prideanx  Case.  Our  court  has  never 
applied  the  rule  to  public  conveyances  and  has  negatived 
such  application.  Landry  v.  Great  Northern  R,  Co.  152 
Wis.  379,  140  N.  W.  75;  Ellis  v.  C.  &  N.  IV.  R.  Co.  167 
Wis.  392,  167  N.  W.  1048;  Bakula  v.  Schwab,  167  Wis. 
546,  168  N.  W.  378.  This  much  charity  requires  to  be 
said  in  behalf  of  the  doctrine  now  to  be  laid  at  rest  after 
a  vigorous  life  of  fifty  years. 

When  and  under  what  circumstances  the  occupant  may  be 
guilty  of  contributory  negligence  or  engaged  in  a  joint 
undertaking  with  the  driver  or  stand  in  such  relation  to  him 
that  the  negligence  of  the  driver  may  be  imputed  to  him 
it  is  not  now  necessary  to  discuss. 

Only  so  much  of  the  Prideaux  Case  is  overruled  as  im- 
putes the  negligence  of  the  driver  to  an  occupant  in  a 
private  conveyance  who  has  no  control  over  the  driver ;  is  not 
engaged  in  a  joint  undertaking  with  him ;  is  guilty  of  no  neg- 
ligence himself;  and  stands  in  no  other  relation  to  him  re- 
quiring his  negligence  to  be  imputed  to  the  occupant. 

By  the  Court. — ^Judgment  affirmed. 
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First  National  Bank   of  Towner,   North   Dakota, 

Appellant,  vs.  Reed,  Respondent. 

February  8 — March  8,  ig2J. 

Bills  and  notes:  Holder  in  due  course:  Pledge:  Note  redeposited 

after  maturity. 

A  note  of  $800,  given  as  the  initial  payment  on  a  land  contract, 
was  deposited  with  the  plaintiff  to  secure  a  $2,000  note  of  the 
vendor,  and  after  the  $800  note  became  due  a  new  note  of 
$2,500  executed  by  a  third  person  was  given  to  the  plaintiff 
and  the  $800  note  redeposited.  Held,  that  the  finding  of  the 
court  that  the  $2,000  note  was  paid  by  the  $2,500  note  and  that 
the  title  to  the  $800  note  was  acquired  by  its  redeposit  after 
it  was  due,  is  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
paca county:  Byron  B.  Park,  Circuit  Judge.     Affirmed, 

Action  to  recover  on  a  promissory  note.  On  the  31st 
day  of  August,  1916,  the  defendant  entered  into  a  contract 
with  the  Alfalfa  Valley  Land  Company  of  North  Dakota 
to  purchase  certain  lands  in  that  state.  The  contract  pro- 
vided for  a  cash  payment  of  $800,  which  defendant  paid  by 
executing  his  note  for  that  amount  due  in  thirty  days.  It 
was  agreed  that  the  note  should  not  be  negotiated.  He  was 
to.  pay  $35  per  acre  for  the  land,  which  was  incunibered  to 
the  extent  of  $25  per  acre.  It  was  provided  that  if  the 
title  was  not  made  merchantable  by  the  vendor  the  agree- 
ment should  be  void  and  all  payments  made  pursuant  to  the 
contract  should  be  returned  to  the  defendant.  On  the  2d 
day  of  September,  1916,  the  Land  Company  deposited,  said 
$800  note  with  the  plaintiff  as  collateral-  security  for  its  note 
for  $2,000  then  held  by  plaintiff.  The  $800  note  became 
due  October  1,  1916.  The  note  of  the  Latid  Company,  to 
secure  which  the"  $800  note-  was  deposited  as  collateral, 
became  due  November  5,  1916. 

The  R.  C.  Kittfel  &  Corhpany  was?  a  corporation  orginit^ed 
under  the  laws  of  the  state  of  North  Dakota,  composed  of 
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the  same  stockholders  as  the  Alfalfa  Valley  Land  Company. 
The  R.  C.  Kittel  &  Company  held  a  mortgage  on  all  the  lands 
of  the  Land  Company  and  was  to  receive  a  profit  from  the 
sale  of  its  lands.  One  R.  C.  Kittel  was  president  of  both 
companies. 

On  the  20th  day  of  November,  1916,  the  cashier  of  the 
plaintiff  bank  called  on  the  said  R.  C.  Kittel  with  a  view  of 
securing  payment  or  further  security  of  the  said  $2,000  note 
of  the  Land  Company.  The  following  transaction  was  the 
result  of  the  interview:  A  new  note  of  the  Alfalfa  Vallev 
Land  Company  was  executed  to  the  bank  in  the  sum  of 
$2,500  to  cover  the  $2,000  note  and  its  overdraft  of  $500. 
The  R.  C.  Kittel  &  Company  also  executed  its  note  to.  the 
bank  for  the  sum  of  $2,500,  and  all  of  the  collateral  security 
then  held  by  the  bank  to  secure  the  $2,000  note  was  retained 
by  the  bank.  A  written  pledge  of  security  was  also  executed 
by  the  R.  C.  Kittel  &  Company,  reciting: 

"Whereas,  the  undersigned,  R.  C.  Kittel  &  Company,  a 
corporation,  is  indebted  to  the  First  National  Bank  of 
Towner,  North  Dakota,  in  the  sum  of  $2,500,  due  October  1, 
1917: 

"This  is  to  certify  that  the  said  R.  C.  Kittel  &  Company, 
a  corporation,  has  deposited  with  the  obligations  evidencing 
such  indebtedness  to  the  First  National  Bank  of  Towner,  as 
collateral  security,  the  following  described  notes  and  bonds, 
to  wit:"  [here  follows  a  description  of  the  collateral  security, 
which  describes,  among  others,  "note  of  Joseph  Reed  for 
$800;  note  of  Alfalfa  Valley  Land  Company  for  $2,500. 
together  with  all  mortgages  securing  said  notes,"  etc.] 

The  trial  court  held  that  at  the  time  plaintiff  first  took 
defendant's  $800  note,  to  wit,  the  2d  day  of  September, 
1916,  it  knew  that  it  was  an  earnest-money  note  and  subject 
to  the  clause  in  defendant's  land  contract  to  be  refunded  in 
case  of  the  inability  of  the  Land  Company  to  give  a  good  title 
to  the  land ;  that  the  Land  Company  was  unable  to  give  a 
good  merchantable  title  to  the  land  covered  by  said  contract, 
and  that  the  said  lands  were  not  conveyed  to  the  defendant. 
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Joseph  Reed;  that  said  contract  had  been  canceled  before 
the  commencement  of  this  action,  and  that  there  was  no 
other  consideration  for  the  giving  of  said  note;  that  the 
$2,000  note  of  the  Land  Company,  for  which  the  note  of  the 
defendant,  Joseph  Reed,  was  deposited  as  collateral  security, 
was  paid  by  the  note  of  the  R.  C.  Kittel  &  Company  executed 
to  the  bank  on  or  about  the  20th  day  of  November,  1916; 
that  to  secure  the  $2,500  note  of  the  R.  C.  Kittel  &  Company 
a  new  note  of  the  Alfalfa  Valley  Land  Company  for  $2,500, 
and  other  collateral  security,  including  the  note  of  the 
defendant  herein  sued  upon,  was  redeposited  with  the  bank 
as  collateral  to  said  $2,500  note  of  the  R.  C.  Kittel  &  Com- 
pany; and  as  conclusions  of  law  the  court  found  that  the 
plaintiff  bank  is  not  a  holder  in  due  course  of  the  note  which 
is  the  subject  of  this  suit  and  is  not  entitled  to  recover  there- 
on. From  a  judgment  in  favor  of  the  defendant  entered  on 
these  findings  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Innng  P.  Lord, 
attorney,  and  Broz^mc,  Browne  &  Smith,  of  counsel,  all  of 
Waupaca ;  and  the  cause  was  argued  orally  by  L.  D.  Smith. 

For  the  respondent  there  was  a  brief  by' Morgan  &  Ben- 
ton, attorneys,  and  Morgan  &  Johns,  of  counsel,  all  of 
Appleton ;  and  the  cause  was  argued  orally  by  John  Morgan. 

Owen,  J.  The  only  question  in  this  case  is  whether  the 
plaintiff  bank  owns  the  note  in  suit  as  a  holder  in  due  course. 
Whether  it  took  the  note  as  a  holder  in  due  course  on  Sep- 
tember 2d  is  not  material,  as  its  present  title  is  not  referable 
to  that  transaction. 

The  trial  court  held  that  on  the  20th  day  of  November, 
1916,  the  original  $2,000  note  of  the  Alfalfa  Valley  Land 
Company  was  paid  by  virtue  of  the  transactions  occurring 
on  that  day  set  forth  in  the  statement  of  facts.  This  finding 
is  assailed  by  appellant  on  the  ground  that  it  is  not  supported 
by  the  evidence.  The  appellant  contends  that  the  trans- 
actions occurring  between  the  cashier  of  the  bank  and  the 
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R.  C.  Kittel  &  Company  on  that  day  amounted  to  a  renewal 
of  the  $2,000  note  of  the  Alfalfa  Valley  Land  Company  and 
that  the  R.  C.  Kittel  &  Company  note  for  $2,500  was 
collateral  to  the  Land  Company  note, — the  note  here  in 
suit  remaining  with  the  bank  as  continuing  collateral  to  the 
indebtedness  of  the  Land  Company.  Viewing  the  transac- 
tion in  the  light  of  ordinary  business  experience,  we  tliink 
it  a  natural  inference  that  the  purpose  of  the  cashier  was  to 
secure  either  payment  of  the  Land  Company  indebtedness 
or  further  collateral  security  therefor,  and  that  under  ordi- 
nary circumstances  the  Land  Company  note  for  $2,500  was 
merely  a  renewal  of  its  $2,000  note,  enlarged  to  cover  the 
overdraft,  and  that  the  R.  C.  Kittel  &  Company  note  was 
executed  as  collateral  to  the  note  of  the  Alfalfa  Valley  Land 
Company. 

However,  R.  C.  Kittel  testified  that  the  note  of  the  R.  C. 
Kittel  &  Company  was  given  in  payment  of  the  Land 
Company's  indebtedness  to  the  bank,  including  its  $2,000 
note  and  $500  overdraft,  and  that  the  Land  Company  note 
of  $2,500,  executed  on  the  20th  day  of  November,  was 
collateral  to  the  said  Kittel  note.  Furthermore,  the  written 
pledge  of  the  collateral  executed  at  the  time  (including  the 
note  in  suit)  is  that  of  the  Kittel  &  Company.  The  cashier 
himself  testified  that  "R.  C.  Kittel  &  Company's  note  was 
given  in  payment  of  this  $2,000  Alfalfa  Valley  Land  Com- 
pany, note,  with  the  overdraft  and  interest  accruing;"  al- 
though, as  the  trial  judge  suggests  in  his  opinion,  he,  "after 
manifold  urging  by  attorneys  for  both  plaintiflF  and  defend- 
ant— and  the  court  too,  for  that  matter, — did  finally  say 
th^t  the  $2,500  Alfalfa  Valley  Land  Company  note  men- 
tioned in  the  collateral  agreement  (which  npte  he  could  not 
repiember  on  direct  examination)  was  given  as  renewal  of 
the  $2,000  note  and  the  overdraft."  After  a  very  careful 
consideration  of  the  testimony  the  trial  judge  concluded  that 
Ihe  result  of  the  transaction  on  November  20th  amounted  to 
a  payment  of  the  $2,000  Land  Company  note,  and  soheld. 
In  so  holding  it  would  appear  that  the  trial  judge  accepted 
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the  evidence  at  its  face  value,  and  we  cannot  say  that  he  was 
not  warranted  in  so  doing.  The  finding,  therefore,  must 
stand.  The  result  is  this:  The  payment  of  the  Alfalfa 
Valley  Land  Company  note  in  the  manner  aforesaid  ex- 
tinguished the  title  which  the  bank  .secured  to  the  note 
here  in  suit  under  the  deposit  of  September  2d.  The  title 
which  it  now  has  to  the  note  was  acquired  by  virtue  of  the 
redeposit  thereof  made  by  Kittel  &  Company  after  the  same 
became  due  and  is  subject  to  the  defense  herein  interposed. 
It  being  conceded  that  the  defense  was  fully  established,  if 
available  against  the  plaintiff,  it  follows  that  the  judgment 
dismissing  the  complaint  was  proper. 
By  the  Court. — Judgment  affirmed. 


Grossbier,  Respondent,  vs.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Railway  Company,  Appellant. 
[Two  cases.] 

February  8 — Anarch  8,  iq2I, 

Postoffice:  Transportation  of  mail  to  and  from  trains:  Duty  of 
railroad  company  to  deliver  mail  in  accessible  place:  Quasi- 
contract:  Requiring  extra  labor  of  mail  contractor:  Compen- 
sation. 

1.  A  railroad  company  did  not  comply  with  postal  regulations  re- 

quiring it  to  place  mail  cars  at  points  accessible  to  messengers 
or  contractors  for  wagon  service  if  the  mail  car  was  so 
situated  that  the  use  of  a  truck  wns  necessary  to  transport  the 
mail  from  the  train  to  the  postal  wagons,  a  railroad  platform 
making  it  impossible  for  wagons  to  back  to  the  train. 

2.  A  letter  from  the  second  assistant  postmaster  general  to  the 

railroad  company  as  to  delivery  of  mail  from  mail  cars  to 
wagons  is  held  not  to  supersede  postal  regulations. 

3.  Where  a  mail  contractor  transporting  mail  between  the  post- 

office  and  trains  carried  the  mail  from  the  train  to  his  wagons 
by  truck  under  protest  that  such  service  should  be  performed 
by  the  railroad,  but  did  not  claim  compensation  for  nearly  a 
year  and  until  he  was  told  by  an  employee  of  the  postoffice 
department  that  such  service  should  be  performed  by  the 
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railroad  company,  he  was  entitled  to  recover  from  the  rail- 
road company,  such  services  not  having  been  performed 
without  expectation  of  pay  on  his  part. 

4.  A   quasi   or   constructive    contract    rests   upon   the    equitable 

principle  that  a  person  shall  not  be  allowed  to  enrich  himself 
unjustly  at  the  expense  of  another,  and  is  not  in  fact  a  con- 
tract, but  an  obligation  which  the  law  creates  in  the  absence 
of  any  agreement,  when  and  because  the  acts  of  the  parties 
or  others  have  placed  in  the  possession  of  one  person  money, 
or  its  equivalent,  under  such  circumstances  that  in  equity 
and  good  conscience  he  ought  not  to  retain  it. 

5.  Where  the  contractor  transported  the  mail  by  truck  from  train 

to  wagon  on  the  refusal  of  the  railroad  company  so  to  do, 
though  the  railroad  company  was  obligated  by  postal  regula- 
tions to  perform  such  service,  the  contractor  may  recover 
from  the  railroad  company  on  the  theory  that  the  latter  was 
liable  therefor  under  a  quasi-contrsLCt, 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Byron  B.  Park,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Richard  L.  Ken- 
nedy,  Donald  Evans,  and  G.  F.  Dames,  all  of  St.  Paul, 
Minnesota,  and  Bundy  &  Wilcox  of  Eau  Claire,  and  oral 
argument  by  Mr.  Kennedy. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  P.  A.  &  R.  R.  Williams  of  Marshfield. 


Jones,  J.  In  this  case  there  are  two  causes  of  action  to 
recover  for  work  and  labor  and  the  use  of  a  truck,  per- 
formed and  furnished,  respectively,  by  plaintiff  for  the 
benefit  of  the  defendant  railway  company.  The  two  causes 
of  action  are  alike  except  that  they  cover  diflferent  periods. 
From  a  judgment  for  plaintiff  the  defendant  appeals. 

The  plaintiff  was  awarded  a  contract  by*  the  postal  au- 
thorities for  the  transportation  of  the  mails  between  the 
Marshfield  postoffice  and  defendant  company's  trains  in  the 
city  of  Marshfield.  The  relations  of  plaintiff  with  defendant 
were*  controlled  by  the  postal  regulations. 

Defendant  placed  its  mail  cars  at  such  a  point  that  it  was 
necessary  for  the  mails  to  be  carried  on  a  truck  across  a 
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platform  which  separated  plaintiff's  wagon  from  direct  ac- 
cess to  the  mail  cars.  Plaintiff  did  not  think  it  was  his  duty 
to  do  this  work.  From  the  start  he  protested  vigorously  and 
had  many  discussions  with  the  defendant's  local  agent,  but 
the  agent  refused  to  provide  the  labor  to  do  the  work.  He 
notified  the  defendant  company  of  the  situation,  and  the 
company  replied  that  plaintiff  must  furnish  his  own  truck. 
As  a  result  plaintiff  continued  to  do  the  work  and  bought  a 
truck.  The  plaintiff  continued  to  protest  that  it  was  not  his 
duty,  and  finally  became  convinced  that  he  was  right,  by  the 
statement  of  some  federal  postoffice  employee,  some  time 
in  February,  1918,  and  then  demanded  pay  of  defendant. 
Plaintiff  also  performed  services  in  transferring  mails  from 
car  to  car  at  defendant's  station. 

The  postoffice  regulations,  introduced  in  evidence,  so  far 
as  they  concern  this  question  are : 

Sec.  1353.  "Railroad  companies  will  be  expected  to  place 
their  mail  cars  at  points  accessible  to  mail  messengers  or 
contractors  for  wagon  service.  If  cars  are  not  so  placed 
the  companies  will  be  required  to  receive  the  mails  from  and, 
deliver  them  to  the  messengers  or  contractors  at  points 
accessible  to  the  wagon  of  the  messenger  or  contractor." 

Sec.  1384,  on  page  634.  "Mail  messengers  shall  receive 
the  mail  from  and  deliver  it  into  the  postoffice,  mail  cars, 
and  on  board  steamboats  when  such  cars  or  boats  are 
accessible.  When  cars  or  boats  are  not  accessible,  mail 
shall  be  delivered  to  the  railroad  or  steamboat  employees  at 
nearest  accessible  point.  Servn'ce  shall  be  performed  in 
accordance  with  the  schedules  of  arrivals  and  departures 
prescribed  by  the  postmaster." 

In  a  trial  before  a  court  and  jury  the  jury  found  the  dam- 
ages upon  a  special  verdict,  the  judge  reserving  to  himself 
to  decide  upon  the  undisputed  evidence  the  question  of 
liability.  Upon  the  evidence  the  trial  court  concluded  that 
plaintiflF  was  entitled  to  recover  for  the  transporting  of  the 
mails  between  the  cars  and  wagon  but  not  for  transferring 
the  mails  from  car  to  car,  there  being  no  proof  that  the 
latter  was  part  of  defendant's  duties.    The  trial  court  there- 
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fore  apportioned  the  damages  in  accordance  with  the  undis- 
puted evidence  and  gave  judgment  in  plaintiff's  favor. 

It  is  the  first  contention  of  the  appellant  that  the  service 
was  not  rendered  for  the  benefit  of  the  company  and  that  it 
was  the  duty  of  the  plaintiff  to  deliver  the  mail  bags  on  the 
cars  and  that  the  cars  were  accessible  within  the  meaning  of 
the  postal  regulations.  It  is  also  claimed  that  the  plaintiff 
might  have  used  trucks  in  carrying  the  mail  between  the 
postoffice  and  the  trains.  The  fallacy  of  this  argument 
seems  to  us  apparent,  because  the  express  language  of  the 
regulations  is  that  the  mail  cars  are  to  be  placed  at  p<^ints 
accessible  for  "wagon  service,"  and  that  if  they  are  not  so 
placed  the  company  is  required  to  receive  the  mails  from  and 
deliver  them  to  the  messengers  at  "points  accessible  to  the 
w^agon.'* 

Appellant  also  relied  somewhat  on  a  letter  from  the  second 
assistant  postmaster  general  notifying  the  company  that 
mail-messenger  service  had  been  authorized  between  the 
postoffice  at  Marshfield  and  the  trains  of  the  company.  It  is 
hardly  claimed  that  this  letter  superseded  the  postal  regula- 
tions. There  is  no  evidence  that  this  officer  had  authority 
to  change  the  regulations  of  the  department  or  to  interpret 
them  in  a  manner  contrary  to  their  plain  meaning.  We  con- 
strue this  letter  merely  as  a  notice  announcing  a  change 
which  had  been  made  in  the  service. 

The  main  argument  of  the  appellant  is  based  on  three 
propositions,  namely:  "(1st)  that  plaintiff,  when  performing 
the  work,  did  not  expect  compensation  from  the  defendant : 
(2d)  that  the  defendant  did  not  expect  to  pay  the  plaintiff: 
and  (3d)  that  neither  party  assumed  the  services  were  being 
rendered  for  the  benefit  of  the  defendant."  The  assumption 
that  plaintiff  did  not  expect  pay  for  his  services  is  hardly 
justified  by  the  facts.  It  is  true  he  did  not  make  claim  for 
compensation  for  nearly  a  year,  but  he  rendered  his  services 
under  protest  from  the  first,  claiming  that  they  should  be 
performed  by  defendant.    He  w\is  uncertain  as  to  his  legal 
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rights,  but  it  seems  clear  that  he  never  waived  them,  and 
there  is  nothing  in  the  proof  to  show  that  he  did  not  expect 
compensation  if  it  should  be  found  that  he  was  entitled  to 
it.  When  he  was  advised  by  an  employee  of  the  postoffice 
department  that  the  service  should  be  performed  by  the  de- 
fendant he  promptly  made  his  claim. 

Nor  is  the  claim  that  neither  party  assumed  the  services 
were  being  rendered  for  the  benefit  of  the  defendant  justified 
by  the  proof.  As  already  stated,  the  plaintiff  steadily  main- 
tained that  he  was  doing  work  which  it  was  defendant's  duty 
to  perform.  The  defendant  was  soon  informed  of  the  situa- 
tion and  must  be  presumed  to  have  known  the  regulations 
under  which  it  was  carrying  the  mails.  It  seems  to  us  too 
clear  for  argument  that  both  parties  knew  that  the  defendant 
was  benefited  by  the  services. 

The  claim  that  defendant  did  not  expect  to  pay  plaintiff  for 
his  work  in  its  behalf  may  be  well  founded  and  it  is  the  real 
basis  of  the  argument  of  appellant's  counsel  that  there  was  no 
contract,  express  or  implied.  Manifestly  there  was  no  express 
contract.  For  the  contention  that  there  was  no  implied  con- 
tract appellant's  counsel  greatly  rely  on  an  Ohio  case,  Colum- 
bus, H.  V.  &  T.  R.  Co.  V.  Gaffney,  65  Ohio  St.  104,  61  N.  E. 
1 52.  The  suit  was  brought  on  express  contract  for  service 
for  six  years  and  more.  In  some  respects  this  case  is  very 
similar  to  the  present  one.  But  there  are  essential  differ- 
ences. In  the  Ohio  case  the  court  found  that  during  the  en- 
tire period  the  pL'iintiff  supposed  it  was  his  duty  under  his 
contract  to  carry  the  mails  in  the  manner  claimed  bv  the 
defendant  and  that  there  was  no  request  by  the  company  that 
plaintiff  should  perform  the  work  in  question;  while  in  the 
instant  case  the  agent  of  the  company  insisted  that  plaintiff 
was  bound  so  to  do.  The  case  was  decided  on  the  ground 
that  there  was  no  meeting  of  the  minds  of  the  parties  and 
hence  no  contract.  One  other  case  in  which  the  facts  are 
somewhat  similar  is  cited  by  respondent's  counsel,  namely. 
Blotvers  v.  Southern  Ry.  74  S.  C.  221,  54  S.  E.  368.    In  this 
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case  the  plaintiff  rendered  the  services  supposing  it  was  his 
duty  to  do  so;  the  railroad  company,  knowing  his  mistake, 
received  the  benefit  of  the  service  and  was  held  liable. 

Under  the  old  system  of  pleading,  when  a  wide  gulf  ex- 
isted between  actions  in  contract  and  those  in  tort  and  w^hen 
the  pleader  was  boimd  at  his  peril  to  choose  his  form  of 
action,  there  was  much  confusion  in  dealing  with  implied 
contracts.  Situations  frequently  arose  when  there  was  no 
remedy  in  tort,  when  no  express  contract  could  be  proved, 
and  yet  when  justice  required  that  there  should  be  a  remedy. 
Necessaries  might  be  furnished  to  a  wife  by  a  third  person 
under  such  circumstances  that  in  justice  the  husband  should 
pay  for  them.  Necessaries  might  be  furnished  an  insane 
person  for  which  in  justice  he  ought  to  pay.  In  these  and 
other  cases  which  might  be  mentioned  actions  could  be 
brought  in  assumpsit  without  any  regard  to  the  consent  of 
the  defendant  or  the  meeting  of  the  minds  of  the  parties. 
By  a  fiction  it  was  held  that  the  pleader  might  allege  a 
promise  to  pay  and  under  proper  proof  recover  upon  what 
was  called  a  contract  implied  in  law.  Other  terms,  as  con- 
structive contracts  and  qtiasi-contrzcts,  are  now  often  used 
to  designate  the  relation  out  of  which  an  obligation  may 
arise.  As  was  said  by  Mr.  Justice  Collin  in  Miller  r. 
Schloss,  218  N.  Y.  400,  113  N.  E.  337: 

"A  quasi  or  constructive  contract  rests  upon  the  equitable 
principle  that  a  person  shall  not  be  allowed  tjo  enrich  him- 
self unjustly  at  the  expense  of  another.  In  truth  it  is  not 
a  contract  or  promise  at  all.  It  is  an  obligation  which  the 
law  creates,  in  the  absence  of  any  agreement,  when  and 
because  the  acts  of  the  parties  or  others  have  placed  in  the 
possession  of  one  person  money,  or  its  equivalent,  under 
such  circumstances  that  in  equity  and  good  conscience  he 
ought  not  to  retain  it,  and  which  ex  cuquo  ct  bono  belongs 
to  another.  Duty,  and  not  a  promise  or  agreement  or  in- 
tention of  the  person  sou.s:ht  to  be  charged,  defines  it.  It 
is  fictitiously  deemed  contractual,  in  order  to  fit  the  cause  of 
action  to  the  contractual  remedy." 

The  principle  that  an  obligation  may  thus  be  imposed  by 
law  for  the  purpose  of  bringing  about  justice  and  without 
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any  actual  agreement  of  the  parties  is  recognized  by  abun- 
dant authority.  13  Corp.  Jur.  244;  3  Page,  Contracts, 
§§  1493  et  seq.;  6  Ruling  Case  Law,  588;  1  Williston,  Con- 
tracts, §  3;  9  Cyc.  243;  Wojahn  v.  Nat,  Union  Bank,  144 
Wis.  646,  666,  129  N.  W.  1068. 

In  the  instant  case  the  plaintiff  has  rendered  service  which 
it  was  not  his  duty  to  perform  but  which  should  have  been 
performed  by  defendant's  employees.  To  the  extent  of  the 
value  of  the  work  defendant  has  been  benefited  thereby. 
Defendant  not  only  had  knowledge  of  the  service  but  its 
agent  insisted  that  it  be  continued.  In  doing  this  work 
plaintiff  was  not  a  volimteer,  nor  was  he  acting  officiously. 
So  far  as  his  relations  with  the  railroad  company  were  con- 
cerned he  would  have  performed  his  full  duty  by  leaving  the 
mail  bags  on  the  station  platform.  But  he  was  performing 
duties  in  which  the  public  were  interested,  and  under  the 
circumstances  he  very  properly  continued  to  do  more  than 
his  contract  required.  We  consider  that  justice  requires 
that  the  plaintiff  receive  compensation  for  his  work,  and 
that  the  expectation  of  defendant  that  it  would  not  be  re- 
quired to  pay  therefor  is  not  a  defense. 

By  the  Court. — Judgment  affirmed. 


Polebitzke  and  another.  Appellants,  vs.  John  Week  Lum- 
ber Company,  Respondent. 

February  8 — March  8,  ip2i. 

Trespass:  Logs  carried  by  flood:  Deposit  on  lands  of  another: 
Recovery:  Entry:  Damages:  Evidence:  Prior  settlements: 
Nominal  damages. 

1.  In  an  action  of  trespass  involving  the  carrying  of  defendant'*; 
logs  on  plaintiffs'  land  by  flood  and  their  subsequent  removal 
by  defendant,  though  the  incidents  out  of  which  plaintiffs 
claimed  their  cause  of  action  arose  had  occurred  long  before 
the  time  of  trial,  it  is  held  that  under  the  circumstances  the 
question  of  whether  or  not  the  jury  should  view  the  premises 
was  a  matter  resting  in  the  sound  discretion  of  the  trial  court. 
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2.  Evidence  tending  to  prove  that  defendant  paid  the  damages 

suffered  by  plaintiffs  during  the  year  1905  on  account  of  logs 
floating  upon  their  land  was  properly  excluded,  payment  of 
damages  for  such  year  not  being  evidence  that  plaintiffs  had 
sustained  damages  in  the  following  years. 

3.  Where  the  property  of  one  person  has  been  carried  on  the  land 

of  another  by  flood  he  has  the  right  to  recover  its  possession 
and  for  that  purpose  to  go  on  the  land  where  it  lies  and  re- 
move it,  and  is  not  liable  for  damages. 

4.  Nominal  damages  are  awarded  where  a  person  has  sustained  an 

invasion  of  his  rights;  but  where  the  defendant  had  a  right 
to  remove  its  property  lodged  on  plaintiffs'  lands,  they  are  not 
entitled  to  other  than  actual  damages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Edgar  V.  Werner,  Judge.    Affirmed. 

Trespass.  This  case  has  been  before  this  court  on  two 
former  appeals  and  is  reported  in  157  Wis.  377,  147  N.  W. 
703,  and  163  Wis.  322,  158  N.  W.  62.  Reference  is  had  to 
the  report  of  the  case  on  former  appeals  as  to  the  nature  of 
the  plaintiffs'  title  and  the  boundaries  of  the  property  con- 
veyed to  the  defendant  and  for  a  full  statement  of  the  facts 
in  relation  thereto.  Upon  the  remittitur  being  filed  in  the 
circuit  court  there  was  a  third  trial  at  the  May,  1917,  term, 
upon  which  trial  the  jury  disagreed.  At  the  May,  1919, 
term  there  was  a  fourth  trial,  which  resulted  in  a  judgment 
in  favor  of  the  defendant,  from  which  the  plaintiffs  appeal. 

A.  L.  Smongeski  of  Stevens  Point,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Fisher  &  Cashin 
of  Stevens  Point,  and  oral  argument  by  W,  E.  Fisher, 

RosENBERRY,  J.  The  issues  litigated  upon  the  last  trial 
were,  first.  Were  any  of  the  defendant's  logs  carried  by  the 
water  beyond  the  lands  owned  by  the  boom  company  in  lots 
1  and  2  and  upon  the  plaintiffs'  lands  and  were  any  of  de- 
fendant's logs  lodged  upon  the  plaintiffs'  land  in  lot  3  above 
high-water  mark?  and  second,  If  so,  did  such  lodging  and 
their  subsequent  removal  by  defendant  do  any  damage  to 
plaintiffs'  land  ? 
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It  is  undisputed  that  the  defendant  had  permission  from 
the  boom  company  to  use  its  lands  at  all  the  times  referred 
to  in  this  action.  The  case  was  submitted  to  the  jury  upon 
a  special  verdict. 

The  trial  court  divided  the  lots  into  six  tracts,  and  the 
jury  found  that  in  the  years  1906,  1907,  1908,  1909,  and 
1910  the  defendant's  logs  drifted  and  lodged  upon  tracts 
1,  2,  4^and  5 ;  that  no  logs  lodged  upon  tracts  3  and  6  in  said 
years.  They  also  found  that  as  to  the  tracts  upon  which  logs 
drifted  and- lodged  in  said  years  there  was  no  actual  money 
loss,  sustained  by  the  plaintiffs  by  reason  of  the  logs  drifting 
and  lodging  on  the  plaintiffs'  lands  or  resulting  from  the  re- 
moval of  the  logs  therefrom.  Upon  the  special  verdict  judg- 
ment was  entered  dismissing  plaintiffs'  complaint  with  costs. 

Upon  the  motion  of  the  defendant  the  court  permitted 
the  jury  to  view  the  premises  against  the  objection  of  the 
plaintiffs.  This  is  the  first  error  assigned.  The  contention 
is  that,  because  the  incidents  out  of  which  the  plaintiffs 
claimed  their  cause  of  action  arose  had  occurred  many  years 
prior  to  the  time  of  the  trial,  the  conditions  were  greatly 
changed,  due  to  the  growth  of  weeds  and  brush,  and  that 
the  situation  at  the  time  of  trial  was  not  substantially  the 
same  as  the  situation  at  the  time  the  plaintiffs  claim  their 
cause  of  action  arose,  and  for  that  reason  it  was  error  for 
the  court  to  permit  the  jury  to  view  the  premises.  The  main 
questions  involved  related  to  the  boundary  of  the  lands  which 
the  defendant  had  a  right  to  use  and  to  the  general  situation 
of  the  plaintiffs'  premises.  Under  the  circumstances,  the 
question  of  whether  or  not  the  jury  should  view  the  premises 
was  a  matter  which  rested  in  the  sound  discretion  of  the  trial 
court,  and  we  find  nothing  in  the  record  which  indicates  that 
there  was  an  abuse  of  the  trial  court's  discretion. 

Plaintiffs'  next  assignment  of  error  is  that  the  court  erred 
in  excluding  evidence  tending  to  prove  that  the  defendant 
paid  damages  suffered  by  the  plaintiffs  during  the  year  1905 
on  account  of  defendant's  logs  floating  upon  their  lands. 


512        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

Polebitzke  v.  John  Week  Lumber  Co.  173  Wis.  509. 

The  evidence  was  correctly  excluded.  The  payment  of  dam- 
ages for  the  year  1905  was  no  evidence  that  the  plaintiffs 
sustained  damages  in  the  years  1906,  1907,  1908,  1909,  and 
1910. 

Plaintiffs'  third  contention  is  that  the  court  erred  in  grant- 
ing judgment  for  the  defendant  upon  the  verdict,  for  the 
reason  that,  the  jury  having  found  that  the  defendant's  logs 
did  lodge  upon  the  plaintiffs'  lands,  the  plaintiffs  were  en- 
titled to  nominal  damages  as  a  matter  of  law.  There  is 
ample  evidence  to  sustain  the  finding  of  the  jury  to  the  effect 
that  the  plaintiffs  suffered  no  actual  damages  by  reason  of 
the  defendant  going  upon  their  premises  to  remove  the  logs 
which  had  been  carried  thereon  by  high  w^ater.  While  there 
is  a  conflict  of  authority,  we  think  it  is  the  better  rule  that 
where  the  property  of  a  person  has  been  carried  upon  the 
land  of  another  by  flood  he  has  a  right  to  recover  its  posses- 
sion and  for  that  purpose  to  go  upon  the  land  where  it  lies 
and  remove  it,  and  under  such  circumstances  is  not  liable  for 
nominal  damages.  Proctor  v.  Adams,  113  Mass.  376; 
Forster  v.  Juniata  B,  Co.  16  Pa.  St.  393 ;  Sheldon  v.  Slier- 
man,  42  N.  Y.  484;  sec.  30.07,  Stats.  Nominal  damages  are 
awarded  because  a  party  has  sustained  an  invasion  of  his 
rights.  Here  the  plaintiffs'  rights  were  not  invaded.  The 
defendant  had  the  right  to  remove  its  property.  There  being 
no  invasion  of  the  plaintiffs'  rights,  they  are  not  entitled  to 
nominal  damages  or  to  other  than  actual  damages.  The  jury 
found  upon  ample  evidence  that  the  plaintiffs  sustained  no 
actual  darnage.  The  judgment  of  the  trial  court,  therefore, 
is  right. 

By  the  Court. — ^Judgment  affirmed. 
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Schmudlach,  Respondent,  vs.  Danner,  Appellant. 

February  8 — March  8,  ip^i. 

Animals:  Trespass  by  cattle:  Failure  to  tnaintain  lawful  fence: 

Wilful  trespass, 

1.  Under  sec.  1391,  Stats.,  barring  landowners  who  do  not  main- 

tain partition  fences  from  recovering  for  trespasses  by 
animals  of  adjoining  landowners,  the  obligation  rested  on  the 
plaintiff  landowner,  if  he  desired  to  recover  damages  for  the 
straying  of  defendant's  cattle  from  the  latter's  adjoining  farm 
upon  plaintiff's  farm,  to  see  to  it  that  a  proper  partition  fence 
was  built;  and  it  was  therefore  immaterial  whether  the  pro- 
ceedings of  fence  viewers  to  establish  a  partition  fence  were 
taken  according  to  the  statute  or  whether  the  blame  for 
failure  to  have  the  fence  completed  should  be  placed  upon 
plaintiff  or  defendant  or  both. 

2.  The  common-law  absolute  liability  of  the  owner  of  domestic 

cattle  for  damage  done  by  his  default  in*  failing  to  so  care 
for  them  that  they  do  not  stray  from  his  lands  to  those  of 
another  is  still  the  law  of  this  state  except  as  modified  by 
statute. 

3.  The  provisions  of  sec.  1391  apply  only  to  such  trespasses  as 

are  occasioned  by  the  natural  propensity  of  the  animals  them- 
selves, and  not  to  a  positive  intentional  act  of  the  owner  or 
keeper  of  such  animals  whereby  the  trespass  is  occasioned; 
and-  as  to  such  wilful  trespasses  the  absolute  common-law 
liability  of  owners  for  trespasses  by  their  cattle  is  still  in 
force. 

4.  To  constitute  wilful  tTes^>ass  as  distinguished  from  the  trespass 

contemplated  by  sec.  1391.  Stats.,  there  must  be  more  than  a 
mere  turning  of  cattle  loose  from  the  owner's  barnyard  onto 
his  own  fields,  even  if  he  has  reason  to  believe  that  if  left 
to  themselves  they  will  probably  wander  into  the  un  fenced 
field  of  his  neighbor ;  and  in  an  action  for  such  a  trespass  on 
a  clover  field,  where  there  was  a  gap  in  the  partition  fence, 
an  instruction  that  there  would  be  a  wilful  trespass  if  de- 
fendant "knew  that  his  cattle  had  discovered  the  clover  field 
and  were  certain  to  return  if  they  were  given  the  chance,  to 
turn  them  out  of  his  barnyard  towards  the  gap  and  knowingly 
allow  them  to  walk  direct  to  the  clover  field,"  was  too  broad. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
shara county:  Byron  B.  Park,  Circuit  Judge.    Reversed. 

The  plaintiff  and  defendant  ow^n  adjoining  farms  divided 
Vol.  173—17 


514       SUPREME  COURT  OF  WISCONSIN      [Mar. 

Schmudlach  v.  Danner,  173  Wis.  513. 

by  a  town  line.  They  discussed  the  further  maintaining  of 
a  partition  fence.  The  defendant  then  built  a  portion  of 
the  fence  from  the  center  to  the  south  except  a  part  cut  off 
by  a  highway  crossing  near  the  comer.  The  plaintiff  not 
completing  the  other  portion,  the  defendant  called  for  fence 
viewers  under  the  statute.  They  met  and  decided  that  the 
plaintiff  should  build  the  north  forty  rods  and  the  defendant 
the  south  forty  rods.  The  plaintiff,  being  dissatisfied  with 
the  determination  of  the  fence  viewers,  left  a  gap  of  about 
twenty- four  feet  between  the  center  of  the  line  and  the  south 
end  of  his  fence.  Just  opposite  this  gap  was  plaintiff's  clover 
field,  the  second  crop  on  which,  during  a  summer  following 
the  building  of  the  fence,  was  destroyed  by  cattle. 

The  plaintiff  commenced  this  action  in  trespass  for  such 
damages.  The  defendant  asserted  as  a  defense  that  the 
plaintiff  had  failed  to  comply  with  the  orders  of  the  fence 
viewers  and  had  failed  to  erect  and  maintain  the  proper  fence 
between  the  two  farms,  and  that  he  was  precluded  by  statute 
from  recovering  damages  for  any  such  trespass. 

At  the  trial  the  plaintiff  amended  his  complaint  by  alleging 
that  the  trespass  was  a  wilful  one.  He  offered  the  evidence 
of  witnesses  which  he  claimed  tended  to  show  that  the  de- 
fendant intentionally  drove  his  cattle  through  the  gap  and 
onto  the  clover  field. 

By  special  verdict  the  jury  found  that  the  defendant  did 
wilfully  trespass  upon  the  plaintiff's  clover  field  and  did 
damage  to  the  extent  of  $30.  They  also  found  that  the  fence 
built  by  the  plaintiff  and  maintained  by  him  up  to  the  time 
of  the  alleged  trespass  was  not  a  legal  fence. 

The  following  is  the  substance  of  the  testimony  of  the 
witnesses  relied  upon  by  plaintiff  as  showing  a  wilful  tres- 
pass: 

Fred  Buschke  testified  that  he  saw  defendant  drive  his 
cattle  to  the  clover  field.  Saw  him  drive  them  through 
the  gap  twice ;  they  were  going  towards  the  gap  and  went 
through  the  gap.     "I  seen  them  go  through  the  gap;  they 
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went  out  of  sight  so  I  suppose  they  went  on  there.  I  never 
saw  them  in  the  clover  field,  however." 

August  Katz  testified  that  he  Was  with  Buschke  on  one 
such  occasion  and  saw  the  defendant  as  he  came  towards  the 
clover  field,  and  when  defendant  saw  them  he  ducked  be- 
tween the  b|ushes  and  the  cattle  went  straight  for  the  gap  and 
out  of  sight.  'They  must  have  gone  through  the  gap;  they 
couldn't  have  gone  elsewhere  because  I  could  have  seen  them 
if  they  came  back."  "I  saw  defendant  drive  the  cattle  to- 
wards that  gap."  ''When  defendant  saw  us  he  just  walked 
behind  the  bushes.  The  cattle  kept  right  on  going.  I  sup- 
pose they  went  on  the  clover  field."  "They  must  have  went 
through  the  gap  because  we  could  see  on  the  east  side  of  the 
fence  and  couldn't  see  on  the  north  side.  If  they  had  come 
out  on  the  east  side  we  would  have  seen  them;  there  is  a 
strip  of  woods  on  the  north  side  of  the  clover  field  so  that 
we  couldn't  see  them  there." 

Another  witness  testifies  to  have  seen,  on  some  other 
occasion,  the  defendant's  cattle  in  the  clover  field,  but  there 
is  no  testimony  tending  to  show  that  the  defendant  was  then 
present  or  knew  of  it. 

The  judge  charged  the  jury  with  reference  to  the  wilful 
trespass  as  follows: 

"There  is  no  question  between  plaintiff  and  defendant 
but  that  the  defendant's  cattle  did  at  times  get  upon  the 
plaintiff's  clover  field.  This  question  goes  farther  than 
merely  to  ask  whether  the  cattle  got  on  the  plaintiff's  past- 
ure. The  real  inquiry  is  whether  the  defendant  wilfully 
brought  it  about  that  his  cattle  pastured  on  the  plaintiff's 
field.  If,  for  instance,  the  defendant  did  in  fact  drive  his 
cattle  through  the  gap,  then  there  would  be  no  question  but 
that  the  defendant  would  be  guilty  of  a  wilful  trespass. 

"The  defendant  had  a  right  to  turn  his  cattle  into  any  of 
his  own  fields;  and  the  mere  fact  that  they  strayed  from 
his  own  fields  through  a  gap  or  a  defective  place  in  the  line 
fence  to  those  of  the  plaintiff — even  though  the  defendant 
knew  the  fences  were  down — would  not  be  a  wilful  trespass. 
It  would  be  a  wilful  trespass  if  the  defendant  purposely,  in 
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any  wise  or  in  any  manner,  drove  or  guided  his  catde  to  the 
gap  in  the  fence  that  they  might  get  through  the  gap  and 
pasture  on  plaintiff's  pasture.  It  zvould  also  be  a  unlful 
trespass  if  he  knew  that  his  cattle  had  discovered  the  clover 
field,  and  were  certain  to  return  if  they  were  given  the 
chance,  to  turn  them  out  of  his  barnyard  towards  the  gap 
and  knozvingly  allow  them  to  walk  direct  to  the  clover  field. 
* 'The  defendant  of  course  had  the  right  to  drive  his  cattle 
from  his  barnyard  to  any  portion  of  his  premises  and  pasture 
them  there,  and  the  defendant  was  under  no  legal  obligation 
to  telephone  the  plaintiff  that  cattle  were  getting  on  the 
clover  field." 

The  defendant  moved  to  change  the  answer  of  the  verdict 
whereby  the  jury  found  that  there  had  been  such  wilful 
trespass,  and  also  for  judgment  notwithstanding  the  verdict, 
or  that  the  same  should  be  set  aside  and  a  new  trial  granted. 
The  court  granted  judgment  for  the  plaintiff  for  the  amount 
of  the  damages,  and  from  such  judgment  the  defendant  has 
appealed. 

For  the  appellant  there  was  a  brief  by  Gad  Jones  and 
Philip  Lehner,  both  of  Princeton,  and  oral  argument  by  Mr, 
Lehner, 

E.  F,  Kileen  of  Wautoma,  for  the  respondent. 

EscHWEiLER,  J.  Sec.  1391,  Stats.,  provides  for  the  build- 
ing of  partition  fences  and  also  provides  that  "owners  of 
lands  who  do  not  maintain  and  keep  in  repair  lawful  par- 
tition fences  shall  not  be  entitled  to  recover  any  damages 
whatever  for  trespasses  by  the  animals  of  owners  of  any 
adjoining  lands  with  whom  partition  fences  might  have  been 
maintained  if  such  lands  had  been  inclosed." 

The  jury  found,  and  there  can  be  no  dispute  under  the 
testimony,  that  there  was  not  a  proper  statutory  partition 
fence  between  these  two  farms.  The  obligation  rested  on  the 
plaintiff,  if  he  desired  to  recover  damages  for  the  straying 
of  defendant's  cattle  from  the  adjoining  farm  upon  plaint- 
iff's own  farm,  to  see  to  it  that  a  proper  partition  fence  was 
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built  and  maintained.  IL  is  therefore  entirely  immaterial 
whether  or  not  the  proceedings  of  the  fence  viewers  were 
taken  according  to  the  statute  or  not.  Whether  the  blame 
for  the  failure  to  have  the  entire  fence  completed  should  be 
placed  upon  plaintiff  or  defendant,  or  botli,  is  immaterial 
under  the  plain  reading  of  the  statute.  There  being  no  such 
fence  at  the  time  of  the  injury  to  plaintiff's  clover  field,  he 
is  barred  by  the  statute  from  recovering  damages  occasioned 
by  the  mere  straying  of  the  adjoining  owner's  cattle  upon 
his  farm. 

The  plaintiff,  however,  asserts  that  this  statutory  bar  to 
the  right  to  recover  does  not  apply  in  the  case  of  a  wilful, 
intentional  trespass  by  the  owner  of  the  cattle  driving  them 
upon  another's  land,  and  the  defendant  the  contrary. 

The  common-law  absolute  liability  of  the  owner  of  such 
domestic  cattle  for  damage  done  by  his  default  in  so  caring 
for  them  that  they  stray  from  his  lands  to  those  of  another 
is  still  the  law  of  this  state  except  as  modified  by  statute. 
Metropolitan  C.  Ins.  Co,  z\  Clark,  145  Wis.  181,  183,  129 
N.  W.  1065. 

It  is  well  recognized,  however,  that  provisions  in  a  fence 
statute  such  as  we  have  here  are  intended  to  apply  only  to 
such  trespasses  as  are  occasioned  by  the  natural  propensity 
of  the  animals  themselves  and  not  to  a  positive,  intentional 
act  of  the  owner  or  keeper  of  such  animals  whereby  the  tres- 
pass is  occasioned.  As  to  such  wilful  trespasses  the  absolute 
liability  of  the  common  law  making  the  owners  of  such  cattle 
liable  for  consequent  damage  must  be  held  to  be  still  in  force. 
Light  V.  U.  S.  220  U.  S.  523,  31  Sup.  Ct.  485;  Mower  v. 
Olsen,  49  Utah,  37 3^,  164  Pac.  482;  Vanderford  v.  Wagner, 

24  New  Mex.  467,  174  Pac.  426;  Frostenson  v.  Marshall, 

25  New  Mex.  215,  180  Pac.  287;  Harrison  v.  Adamson,  76 
Iowa,  337,  41  N.  W.  34. 

There  must,  however,  be  more  than  a  mere  turning  of 
cattle  loose  from  the  defendant's  own  barnyard  onto  his  own 
fields,  though  he  has  reasonable  probability  for  believing 
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that  if  left  to  themselves  they  will  wander  from  his  into  the 
field  of  his  neighbor,  in  order  to  justify  a  finding  of  such 
wilful  trespass  as  will  support  a  recovery  for  the  consequent 
damages,  where,  as  here,  there  has  not  been  maintained  a 
lawful  partition  fence.  The  italicised  portion  of  the  charge 
to  the  jury  quoted  in  the  statement  of  facts  therefore  stated 
the  rule  too  broadly. 

We  have  examined  the  record  in  this  case  and  are  satisfied 
that  the  evidence  is  not  sufficient  to  sustain  the  finding  that 
there  was  a  wilful  and  intentional  trespass  by  defendant  in 
driving  his  cattle  through  the  gap  and  upon  the  plaintiff's 
clover  field.  For  that  reason  we  think  the  motion  of  the 
defendant  for  a  directed  verdict  or  the  subsequent  motion 
for  judgment  notwithstanding  the  verdict  should  have  been 
granted,  either  of  which  would  have  resulted  in  a  dismissal 
of  the  complaint  upon  the  merits.  We  are  satisfied  that  that 
should  now  be  done. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint. 


Hem  MIS,  Appellant,  vs.  Consolidated  Water  Power  & 

Paper  Company,  Respondent. 

February  p — March  8,  1021, 

Deeds:  Construction:  Reservation  of  flowage  rights:  Adverse  pos- 
session: Use  not  inconsistent  with  easement. 

1.  If  there  is  ambiguity  as  to  the  descriptive  part  of  a  deed,  the 

court  may  consider  the  surrounding  circumstances  to  ascer- 
tain the  meaning  of  the  instrument;  but  where  the  intent  of 
the  grantor  is  clearly  expressed,  the  deed  cannot  be  changed 
by  evidence  of  extrinsic  circumstances. 

2.  In  construing  deeds,  every  word  and  clause  is  to  be  taken  into 

consideration. 

3.  A  deed  reserving  to  the  grantor  the  *'use  of  all  of  the  water 

power,  water  flowage  and  dam  privilege  forever,"  is  held 
to  preclude  the  grantee  from  recovering  from  the  grantor's 
assignee  damages  for  overflow  caused  by  a  dam  situated  below 
the  land  conveyed. 
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4.  A  reservation  clause  in  a  deed  being  in  effect  a  grant  by  the 

grantee  should  be  construed  most  favorably  to  the  original 
grantor. 

5.  The  use  of  land  for  pasturage  for  eight  or  nine  years  and 

thereafter  for  no  other  use  than  to  cut  wood  and  trees  is 
not  an  adverse  user  for  twenty  years  such  as  to  deprive  the 
owner  of  an  easement  entitling  him  to  use  the  land  for  water 
flowage,  such  use  of  the  land  not  being  inconsistent  with  the 
easement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Byron  B.  Park,  Circuit  Judge.    Affirmed, 

A,  L.  Smongeski  of  Stevens  Point,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Goggins,  Braseau 
&  Goggins  of  Wisconsin  Rapids,  and  oral  argument  by 
Theo.  IV,  Brazeau, 


Jones,  J.  This  action  is  for  trespass  for  flooding  the 
plaintiff's  lands  by  a  dam  located  at.Biron,  six  or  seven  miles 
below  the  land  in  question.  Plaintiff  oWns  three  tracts  which 
may  be  designated  as  lots  1,  2,  and  3.  It  is  claimed  that 
about  six  acres  in  lot  1,  about  twelve  acres  in  lot  2,  and  about 
fifty-three  acres  in  lot  3  were  affected  by  flowage  caused  by 
defendant's  dam.  Since  1914  the  dam  has  been  raised  from 
time  to  time.  The  present  height  is  about  nineteen  feet  and 
it  is  proposed  to  increase  the  height  to  twenty-one  feet.  It 
was  agreed  that  for  the  purpose  of  the  trial  the  jury  should 
assess  the  plaintiff's  future  damages  with  the  water  held  at 
defendant's  dam  at  that  height.  In  their  special  verdict  the 
jury  found  that  the  plaintiff  sustained  no  damages  as  to 
lots  1  and  2  by  the  raising  of  the  dam,  and  that  neither  of 
said  lots  would  be  flooded  by  raising  the  dam  to  maintain 
a  head  of  twenty-one  feet,  and  that  there  would  be  no  dam- 
age to  the  remainder  of  plaintiff's  farm  by  the  contemplated 
raising  of  the  dam.  They  found  that  plaintiff  sustained 
damages  as  to  lot  3  by  raising  the  dam  in  1916  in  the  sum 
of  $300 ;  that  43.4  acres  of  this  lot  would  be  flooded  by  rais- 
ing the  dam  to  the  height  of  twenty-one  feet ;  that  the  pres- 


520        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

Hemtnis  v.  Consolidated  W.  P.  &  P.  Co.  173  Wis.  518. 

ent  market  value  of  the  land  so  to  be  flooded  is  $35  per  acre ; 
and  that  there  would  be  no  depreciation  of  the  remainder 
of  plaintiff's  farm  by  reason  of  such  taking. 

We  shall  first  consider  the  claim  for  damages  as  to  descrij>- 
tions  1  and  2,  since  a  wholly  different  defense  is  pleaded 
as  to  description  number  3.  It  is  undisputed  that  lots  1  and 
2  were  low  and  had  always  been  swampy ;  that  water  flowed 
upon  them  from  adjacent  higher  land  and  from  springs. 
The  contour  map  introduced  in  evidence  showed  their  av- 
erage elevation  above  the  bottom  of  the  flume  at  the  dam 
to  bfe  about  twenty-eight  feet. 

It  was  claimed  by  respondent  that  the  testimony  showed 
that  when  the  dam  is  raised  to  twenty-one  feet  it  would  leave 
the  land  on  lots  1  and  2  six  feet  or  more  above  the  water 
level.  The  appellant  claimed  that  it  would  be  somewhat  less. 
It  seems  clear  that  the  land  is  of  little  or  no  value  unless  it 
can  be  drained.  There  was  a  clear  conflict  of  evidence  on 
this  subject,  some  of  the  evidence  tending  to  show  that 
drainage  would  be  practicable  after  the  raising  of  the  dam. 
Although  the  trial  seems  to  have  been  fairly  conducted,  the 
jury  found  against  the  plaintiff  on  the  issues  raised  as  to 
these  two  lots.  We  cannot  say  that  there  was  any  such  want 
of  credible  evidence  in  support  of  the  verdict  that  the  verdict 
should  be  set  aside. 

Most  of  the  testimony  and  most  of  appellant's  argument 
related  to  lot  3.  On  February  18,  1896,  one  J.  P.  Malick 
conveyed  this  lot  to  the  appellant,  and  the  deed  contained  this 
clause:  "Excepting  and  reserving  for  myself  and  my  assigns 
the  use  of  all  of  the  water  power,  water  flowage  and  dam 
privilege  forever."  It  was  stipulated  at  the  trial  that  the 
defendant,  Consolidated  Water  Power  &  Paper  Company. 
was  at  the  time  of  the  commencement  of  this  action  ow^ner 
of  all  the  rights  reserved  by  J.  P.  Malick  to  the  water  power, 
water  flowage  and  dam  privileges. 

Although  on  the  face  of  the  verdict  the  plaintiff  was  en- 
titled to  a  judgment  for  the  damages  found,  the  trial  court 


8j  JANUARY  TERM,  1921.  521 

Hemmis  v.  Consolidated  W.  P.  &  P.  Co.  173  Wis.  518. 

held  that  he  was  precluded  from  a  recovery  by  the  reserva- 
tion clause  ill  his  deed,  and  judgment  was  rendered  for  the 
respondent  dismissing  the  complaint.  Plaintiff's  counsel 
argue  that  the  reservation  clause  above  quoted  conferred  no 
right  to  flow  any  part  of  his  land  except  by  a  dam  erected 
at  or  near  the  premises  conveyed;  that  the  real  meaning  of 
the  clause  is  that  a  water-power  and  dam  privilege  only  were 
reserved. 

Evidence  was  received  to  show  that  near  the  premises  in 
question  there  were  rapids  and  a  fall  in  the  river  of  about 
four  feet  in  a  distance  of  about  three  fourths  of  a  mile,  and 
that  at  one  time  there  had  been  a  survey  to  ascertain  how 
much  head  could  be  developed.  It  was  suggested  that  a 
head  of  twelve  feet  could  have  been  developed,  but  this 
^vould  have  flowed  all  of  the  plaintiff's  land.  The  trial 
judge  expressed  the  view  that  a  right  to  build  a  dam  at  this 
place  would  be  of  no  value  to  any  one. 

We  recognize  the  rule  that  if  there  is  ambiguity  as  to  the 
descriptive  part  of  a  deed  the  court  may  consider  the  sur- 
rounding circumstances  to  ascertain  the  meaning  of  the  in- 
strument. But  it  is  also  the  rule  that  where  the  intent  is 
clearly  expressed  it  cannot  be  changed  by  evidence  of  ex- 
trinsic circumstances.  It  is  also  a  familiar  rule  that  in  con- 
struing deeds  every  word  and  clause  is  to  be  taken  into  con- 
sideration. 

As  we  construe  the  deed,  the  grantor  reserved  to  himself 
and  his  assigns  not  only  the  water-power  and  dam  privilege 
but  also  "water  flowage."  There  is  no  language  of  limita- 
tion or  restriction  as  to  the  time  or  place  of  exercising  the 
right  to  build  a  dam  or  to  cause  the  flowage. 

Appellant's  counsel  argue  that  the  right  to  build  a  dam 
and  the  right  to  flow  are  inseparable  and  that  the  reservation 
gave  no  right  to  flow  his  land  except  by  a  dam  on  or  near 
the  land  conveyed,  but  the  authorities  do  not  seem  to  support 
this  claim.  It  does  not  appear  that  the  dam  as  built  or  con- 
templated will  cause  any  greater  flow  of  water  on  plaintiff's 
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land  than  would  be  caused  by  a  dam  nearer  his  premises.  In 
the  absence  of  any  restriction  or  limitation  the  reservation 
should  be  given  its  natural  interpretation,  not  confining  the 
grantor  and  his  assigns  to  the  location  of  the  dam  to  any- 
particular  place.  Gould,  Waters,  §  304 ;  De  Witt  v.  Harvey, 
4  Gray,  486;  Bradley  v.  Warner,  21  R.  I.  36,  41  Atl.  564 ; 
Kilgore  v.  Hascall,  21  Mich.  502. 

It  is  claimed  by  the  appellant  that  the  reservation  clause 
in  the  deed  should  be  construed  against  the  grantor ;  but  in 
Green  Bay  &  M.  C.  Co,  v.  Hewitt,  66  Wis.  461,  465,  29  N. 
W.  237,  Mr.  Justice  Orton  said:  "If  there  is  a  reservation 
in  the  deed,  it  being  in  effect  a  grant  by  the  grantee,  it  should 
be  construed  most  favorably  to  the  original  grantor,"  and 
there  is  much  authority  for  this  view.  2  Devlin,  Real  Estate 
(3d  ed.)  §  979. 

Appellant's  counsel  claim  that  if  respondent  ever  had  a 
right  to  flow  this  land  with  its  dam  the  right  was  lost  by  the 
adverse  user  by  the  appellant  for  twenty  years.  Bearing  on 
this  subject  the  appellant  testified: 

"When  I  got  the  place  it  was  low  and  swampy ;  it  was  not 
swampy,  it  was  wet.  Wet  on  the  south  of  lot  3.  We  call 
it  a  swamp  at  home  for  a  by-word.  It  was  known  as  a 
swamp;  we  called  it  that  way.  Shortly  after  I  got  it  I  put 
a  fence  around  it,  running  way  to  the  river.  I  pastured  it ; 
I  had  a  cow  mired  in  there.  And  eight  or  nine  years  after 
I  bought  it  I  tore  down  the  fence,  and  I  have  never  pastured 
it  since  or  tried  to  put  a  fence  up  there  since.  I  never  put 
a  fence  around  the  other  part  of  my  land,  the  low  land  in 
the  northeast  of  the  southeast  and  the  northwest  of  the 
southeast.  I  quit  using  all  of  that  low  land  as  a  pasture 
and  never  used  it  since  as  such.  I  never  put  a  plow  on  the 
land.  I  have  never  raised  any  agricultural  produce  of  any 
kind.  The  only  use  I  have  ever  made  of  the  landat  all  in 
any  way  is  to  go  down  there  and  cut  wood  and  trees  and 
pasture.  I  quit  pasturing  shortly  after  I  tried  it;  after  I 
had  the  cow  mired.  The  cow  was  mired  about  eleven  or 
twelve  years  after  I  had  it,  something  like  that ;  anyhow  it 
was  before  the  defendant,  Consolidated  Water  Potver  & 
Paper  Company,  flowed  the  land." 
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There  was  nothing  in  this  kind  of  use  of  the  land  which 
w^as  inconsistent  with  the  easement  claimed  by  respondent. 
So  long  as  the  defendant  and  its  predecessors  in  title  did  not 
exercise  the  right  of  flowage  they  were  at  liberty  to  use  the 
land  for  that  purpose.  The  owner  of  the  fee  had  the  right 
to  use  the  land  as  he  did.  Such  user  was  no  notice  to  de- 
fendant that  it  could  not  have  the  benefit  of  the  easement 
when  needed  and  was  not  hostile.  Butter  field  v.  Reed,  160 
Mass.  361,  35  N.  E.  1129;  Roberts  v.  Sioux  City  &  P.  R. 
Co.  7Z  Neb.  8,  102  N.  W.  60;  Chicago,  M,  &  St' P,  R.  Co, 
V,  Snyder,  120  Iowa,  532,  95  N.  W.  183. 

By  the  Court. — ^Judgment  aflfinned. 

EscHWEiLER,  J.,  dissents.   * 


Pietraszwicz  and  others.  Respondents,  vs.  Pietraszwicz, 

Appellant. 

February  q — March  S,  Ip2i, 

Executors  and  administrators:  Right  to  possession  of  assets  of 
estate:  Jurisdiction  of  circuit  court  over  estates:  Descent: 
TitU  to  personalty. 

1.  Although  the  circuit  court  has  concurrent  jurisdiction  with  the 

county  court  as  to  matters  involving  the  estates  of  decedents, 
the  circuit  court  is  as  much  bound  to  refuse  to  assume  juris- 
diction when  lack  of  power  to  grant  adequate  relief  in  the 
county  court  is  not  clearly  shown  as  though  there  were  an  ab- 
sence of  jurisdiction  in  the  circuit  court. 

2.  The  legal  title  to  personal  property  of  an  intestate  vests  upon 

his  death  in  his  estate  represented  by  an  administrator,  and 
title  devolves  on  those  ultimately  entitled  to  share  in  the 
personal  property  after  administration  and  by  the  final  de- 
cree of  the  proper  court  administering  the  estate,  rather  than 
by  operation  of  law,  as  does  the  title  to  realty. 

3.  Where  petition  had  been  made  in  the  county  court  for  probate 

of  decedent's  will  which  left  all  his  property  to  his  wife,  the 
circuit  court  is  without  jurisdiction  to  enjoin,  at  the  suit  of 
the  other  heirs  at  law  of  decedent  alleging  the  invalidity  of 


524        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

Pietraszwicz  v.  Pietraszwicz,  173  Wis.  523. 

the  will,  the  widow's  sale  of  the  personal  property,  as  plaint- 
iffs had  an  adequate  remedy  by  applying  to  the  county  court 
for  appointment  of  a  special  administrator  under  sec.  3810, 
Stats.,  who  would  have  power  to  collect  the  assets  of  the 
estate  under  sec.  3811. 
4.  Until  either  a  special  or  a  general  administrator  or  executor, 
holding  the  legal  title  to  the  assets  of  the  estate,  does  some 
act  which  is  an  invasion,  or  threatens  to  do  that  which 
amounts  to  an  injury  and  infringement,  of  the  equitable 
beneficial  interests  of  the  legal  distributees,  the  primary  right 
of  possession  and  control  over  such  assets  is  in  such  repre- 
sentative. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  Edgar  V.  Werner,  Circuit  Judge.    Reversed, 

The  plaintiffs  were  the  adujt  children  by  a  former  mar- 
riage of  one  Steve  Pietraszwicz,  who  for  over  twenty  years 
had  been  the  third  husband  of  the  defendant  Paulina.  Since 
the  marriage  of  the  deceased  and  the  defendant  they  had 
lived  in  the  home  situated  upon  a  farm  owned  at  the  time  of 
the  marriage  by  the  defendant  and  they  conducted  the  farm 
together.  At  first  she  owned  forty-two  acres  and  subse- 
quently added  twenty  acres  to  it.  Sometime  after  the  mar- 
riage another  twenty  acres  was  purchased  and  title  was  taken 
in  the  name  of  the  deceased  husband,  who  died  the  owner 
thereof.  On  March  23,  1919,  and  at  their  home  the  deceased 
executed  an  instrument  alleged  to  be  his  will  whereby  he 
gave  all  his  property,  real  and  personal,  to  defendant.  He 
died  a  few  hours  thereafter.  On  March  27th  petition  was 
made  for  the  proof  of  such  instrument  as  the  last  will  and 
testament  of  the  deceased,  and  on  March  29th  an  order  was 
made  in  the  county  court  of  Shawano  county  upon  ^uch  peti- 
tion fixing  a  time  for  the  hearing  thereof  and  a  further  order 
made  giving  notice  to  creditors.  At  about  the  same  time  the 
defendant  gave  public  notice,  by  posting  bills,  of.  an  inten- 
tion to  sell  on  the  premises  on  April  5th  the  sixty-two  acres 
of  land  of  which  she  w^as  the  owmer  and  also  a  large  amount 
of  personal  property  consisting  of  a  team  of  horses,  cattle, 
poultry,  grain,  hay,  farm  machinery,  and  household  fumi- 
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ture.  On  April  4th  a  temporary  injunction  was  obtained 
in  this  action  restraining  such  sale  until  further  order  of  the 
court.  Thereafter  and  by  stipulation  said  sale  was  permitted 
to  be  had  and  the  proceeds  derived  therefrom  deposited  with 
the  clerk  of  the  court  below. 

The  complaint  alleged,  among  other  things,  that  the  plaint- 
iffs, together  with  the  defendant,  were  the  heirs  at  law  of 
the  deceased,  Steve  Pietraszwicz.  It  also  recited  that  he 
died  leaving  certain  real  and  personal  property,  specifying 
the  property  referred  to  in  the  proposed  auction  sale.  That 
for  some  time  prior  to  the  death  of  Steve  Pietraszwicz  he 
was  mentally  incompetent  to  make  a  will ;  that  by  the  undue 
influence  of  defendant  and  through  a  conspiracy  entered  into 
between  her  and  one  Martin  Kelpinski  said  Steve  was  in- 
duced to  sign  his  name  or  make  his  mark  to  the  instrument 
alleged  to  be  his  last  will;  that  the  defendant  caused  said 
alleged  or  pretended  will  to  be  filed  with  the  county  judge 
of  Shawano  county;  that  the  said  will  had  not  yet  been 
offered  for  probate  nor  had  any  administrator  been  ap- 
pointed ;  that  the  defendant  by  virtue  of  the  said  pretended 
will  claims  ownership  and  the  right  of  possession  to  all  the 
property  of  which  the  said  Steve  died  possessed;  and  set 
forth  the  proposed  auction  sale  of  April  5th.  That  each 
of  the  plaintiffs  as  an  heir  of  the  said  Steve  Pietraszwicz 
was  the  owner  of  an  undivided  one-sixth  interest  in  all  of  the 
personal  property,  being  the  same  that  the  defendant  threat- 
ened to  sell,  and  that  if  said  sale  was  permitted  the  property 
would  be  so  disposed  of  as  to  get  beyond  the  reach  and  con- 
trol of  the  plaintiffs,  rendering  to  each  of  them  an  injury 
and  damage  for  which  they  have  no  adequate  remedy  at  law. 

The  plaintiffs  demanded  judgment  enjoining  the  sale  of 
the  personal  property  and  asking  the  court  to  take  jurisdic- 
tion of  the  estate  of  the  said  Steve  Pietraszwicz  and  admin- 
istration of  the  same  and  that  the  pretended  will  be  declared 
null  and  void  and  of  no  effect,  and  that  Steve  Pietraszwicz 
be  declared  to  have  died  intestate,  and  that  the  plaintiffs  be 
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allowed  to  recover  damages  as  they  may  show  they  have 
sustained,  together  with  their  costs  and  disbursements. 

Upon  the  trial  the  court  permitted  an  amendment  to  the 
complaint  alleging  in  effect  that  the  will  had  not  been  prop- 
erly executed,  on  the  alleged  ground  that  the  testator  had 
not  seen  the  witnesses  affix  their  signatures  to  the  attestation 
clause. 

The  defendant  asserted  the  proper  and  due  execution  of 
the  will  and  her  rights  thereunder;  that  before  the  com- 
mencement of  the  action  the  will  was  duly  filed  in  the  county 
court  of  Shawano  county  and  petition  duly  made  for  the 
probate  of  said  will,  and  an  order  made  for  a  hearing  thereon 
in  the  following  May ;  that  the  county  court  of  Shawano 
county  had  assumed  full  and  complete  jurisdiction  of  the 
entire  matter,  and  that  the  plaintiffs  have  an  adequate 
remedy  in  such  county  court  without  invoking  the  authority 
of  the  circuit  court. 

During  the  trial  the  defendant  renewed  her  objection  to 
the  jurisdiction  of  the  court. 

The  court  made  his  findings  of  fact  reciting,  among  other 
things,  the  filing  of  a  petition  in  the  county  court  for  the 
nrobate  of  the  said  will;  that  the  defendant  and  Martin 
Kelpinski,  through  ignorance  of  the  law  and  in  good  faith, 
assumed  that  the  defendant  owned  all  the  personal  property 
and  that  the  deceased  left  no  personal  property  and  pro- 
ceeded with  the  auction  sale  of  the  personal  property  that 
was  on  the  farm;  the  further  proceedings  in  the  county 
court  as  to  fixing  the  time  for  the  hearing  of  the  petition 
for  the  probate  of  the  will  and  the  riving  of  notice  to  credi- 
tors: the  claims  which  had  been  filed  in  said  countv  court 
rindicating"  as  to  one  such  that  it  was  a  question  as  to  whether 
it  had  been  filed  in  due  time,  and  as  to  the  bill  for  funeral 
expenses  that  it  w^as  a  proper  claim  asrainst  the  estate,  but 
that  its  allowance  is  within  the  iurisdiction  of  the  county 
court).  A  copv  of  the  alleged  will  was  set  out  and  that  no 
further  proceedings  were  had  upon  it  in  the  county  court: 
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that  the  defendant  as  widow  was  entitled  to  all  her  rights 
as  against  the  property  of  the  deceased  pursuant  to  sec.  3935, 
Stats.;  that  alter  the  temporary  injunction  restraining  the 
proposed  auction  sale  the  parties  had  stipulated  to  permit 
the  sale  to  proceed,  and  the  deposit  of  the  net  proceeds  with 
the  clerk  of  the  circuit  court  subject  to  and  abidmg  the  result 
of  this  trial;  and  that  such  proceeds,  amoimting  to  $1,212.63, 
were  now  in  the  custody  of  the  said  clerk ;  that  such  proceeds 
include  the  sale  of  the  household  furniture  and  some  other 
articles  belonging  to  defendant. 
'  The  twentieth  finding  was  as  follows: 

"The  court  does  not  determine  and  is  unable  to  determine 
from  the  evidence  what  portion  of  the  personal  property 
belongs  to  the  deceased  and  what  to  the  defendant,  but  the 
evidence  establishes  the  fact  that  the  deceased  did  own  some 
of  the  personal  property  at  the  time  of  his  death,  which  the 
defendant  attempted  to  sell  without  title  and  without  au- 
thority of  law." 

The  court  also  found  that  the  deceased  was  of  sound  mind 
and  memory  and  capable  of  making  a  will  at  the  time  of  the 
execution  of  the  instrument  purporting  to  be  his  last  will, 
and  that  no  undue  influence  was  exercised  by  the  defendant 
or  any  one  else  in  connection  with  its  execution,  and  that  he 
intended  to  convey  all  his  property  to  the  defendant. 

The  following  were  also  made  a  part  of  the  findings: 

"(23)  That  the  instrument  purporting  to  be  the  last 
will  and  testament  of  said  Steve  Pietraszwicz,  deceased, 
was  not  executed  with  the  formality  required  by  law,  in  this, 
that  the  evidence  is  conclusive  as  shown  by  the  physical 
facts  and  circumstances  established  by  the  evidence  that  it 
was  impossible  under  the  circumstances  for  the  deceased  to 
have  seen  the  witnesses  sign  the  said  instrument  purporting 
to  be  the  last  will  and  intended  to  be  his  last  will,  and  that 
said  witnesses  thereto  did  not  sign  said  instrument  in  the 
presence  of  said  Steve  Pietraszwicz  or  in  the  presence  of 
each  other,  but  that  the  said  witnesses  signed  same  entirely 
out  of  the  said  Steve  Pietraszwicz's  range  and  vision  and 
not  in  his  presence." 
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allowed  to  recover  damages  as  they  may  show  they  have 
sustained,  together  with  their  costs  and  disbursements. 

Upon  the  trial  the  court  permitted  an  amendment  to  the 
complaint  alleging  in  effect  that  the  will  had  not  been  prop- 
erly executed,  on  the  alleged  ground  that  the  testator  had 
not  seen  the  witnesses  affix  their  signatures  to  the  attestation 
clause. 

The  defendant  asserted  the  proper  and  due  execution  of 
the  will  and  her  rights  thereunder;  that  before  the  com- 
mencement of  the  action  the  will  was  duly  filed  in  the  county 
court  of  Shawano  county  and  petition  duly  made  for  the 
probate  of  said  will,  and  an  order  made  for  a  hearing  thereon 
in  the  following  May;  that  the  county  court  of  Shawano 
county  had  assumed  full  and  complete  jurisdiction  of  the 
entire  matter,  and  that  the  plaintiffs  have  an  adequate 
remedy  in  such  county  court  without  invoking  the  authority 
of  the  circuit  court. 

During  the  trial  the  defendant  renewed  her  objection  to 
the  jurisdiction  of  the  court. 

The  court  made  his  findings  of  fact  reciting,  among  other 
things,  the  filing  of  a  petition  in  the  county  court  for  the 
nrobate  of  the  said  will:  that  the  defendant  and  Martin 
Kelpinski,  through  ignorance  of  the  law  and  in  good  faith, 
assumed  that  the  defendant  owmed  all  the  personal  property 
and  that  the  deceased  left  no  personal  property  and  pro- 
ceeded with  the  auction  sale  of  the  personal  property  that 
was  on  the  farm;  the  further  proceedings  in  the  county 
court  as  to  fixing  the  time  for  the  hearing  of  the  petition 
for  the  orobate  of  the  will  and  the  riving  of  notice  to  credi- 
tors: the  claims  which  had  been  filed  in  said  county  court 
rindicpting"  as  to  one  such  that  it  was  a  question  as  to  whether 
it  had  been  filed  in  due  time,  and  as  to  the  bill  for  funeral 
expenses  that  it  was  a  prober  claim  asrainst  the  estate,  but 
that  its  allowance  is  within  the  iurisdiction  of  the  county 
court).  A  copv  of  the  alleg^ed  will  was  set  out  and  that  no 
further  proceedings  were  had  upon  it  in  the  county  court; 
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that  the  defendant  as  widow  was  entitled  to  all  her  rights 
as  against  the  property  of  the  deceased  pursuant  to  sec.  3935, 
Stats.;  that  alter  the  temporary  injunction  restraining  the 
proposed  auction  sale  the  parties  had  stipulated  to  permit 
the  sale  to  proceed,  and  the  deposit  of  the  net  proceeds  with 
the  clerk  of  the  circuit  court  subject  to  and  abidmg  the  result 
of  this  trial ;  and  that  such  proceeds,  amoimting  to  $1,212.63, 
were  now  in  the  custody  of  the  said  clerk ;  that  such  proceeds 
include  the  sale  of  the  household  furniture  and  some  other 
articles  belonging  to  defendant. 
•  The  twentieth  finding  was  as  follows: 

"The  court  does  not  determine  and  is  unable  to  determine 
from  the  evidence  what  portion  of  the  personal  property 
belongs  to  the  deceased  and  what  to  the  defendant,  but  the 
evidence  establishes  the  fact  that  the  deceased  did  own  some 
of  the  personal  property  at  the  time  of  his  death,  which  the 
defendant  attempted  to  sell  without  title  and  without  au- 
thority of  law." 

The  court  also  found  that  the  deceased  was  of  sound  mind 
and  memory  and  capable  of  making  a  will  at  the  time  of  the 
execution  of  the  instrument  purporting  to  be  his  last  will, 
and  that  no  undue  influence  was  exercised  by  the  defendant 
or  any  one  else  in  connection  with  its  execution,  and  that  he 
intended  to  convey  all  his  property  to  the  defendant. 

The  following  were  also  made  a  part  of  the  findings: 

"(23)  That  the  instrument  purporting  to  be  the  last 
will  and  testament  of  said  Steve  Pietraszwicz,  deceased, 
was  not  executed  with  the  formality  required  by  law,  in  this, 
that  the  evidence  is  conclusive  as  shown  by  the  physical 
facts  and  circumstances  established  by  the  evidence  that  it 
was  impossible  under  the  circumstances  for  the  deceased  to 
have  seen  the  witnesses  sign  the  said  instrument  purporting 
to  be  the  last  will  and  intended  to  be  his  last  will,  and  that 
said  witnesses  thereto  did  not  sign  said  instrument  in  the 
presence  of  said  Steve  Pietraszwicz  or  in  the  presence  of 
each  other,  but  that  the  said  witnesses  signed  same  entirely 
out  of  the  said  Steve  Pietraszwicz's  range  and  vision  and 
not  in  his  presence." 


526        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

Pietraszwicz  v.  Pietraszwicz,  173  Wis.  523. 

allowed  to  recover  damages  as  they  may  show  they  have 
sustained,  together  with  their  costs  and  disbursements. 

Upon  the  trial  the  court  permitted  an  amendment  to  the 
complaint  alleging  in  effect  that  the  will  had  not  been  prop- 
erly executed,  on  the  alleged  ground  that  the  testator  had 
not  seen  the  witnesses  affix  their  signatures  to  the  attestation 
clause. 

The  defendant  asserted  the  proper  and  due  execution  of 
the  will  and  her  rights  thereunder;  that  before  the  com- 
mencement of  the  action  the  will  was  duly  filed  in  the  county 
court  of  Shawano  county  and  petition  duly  made  for  the 
probate  of  said  will,  and  an  order  made  for  a  hearing  thereon 
in  the  following  May ;  that  the  county  court  of  Shawano 
county  had  assumed  full  and  complete  jurisdiction  of  the 
entire  matter,  and  that  the  plaintiffs  have  an  adequate 
remedy  in  such  county  court  without  invoking  the  authority 
of  the  circuit  court. 

During  the  trial  the  defendant  renewed  her  objection  to 
the  jurisdiction  of  the  court. 

The  court  made  his  findings  of  fact  reciting,  among  other 
things,  the  filing  of  a  petition  in  the  county  court  for  the 
nrobate  of  the  said  will:  that  the  defendant  and  Martin 
Kelpinski,  through  ignorance  of  the  law  and  in  good  faith, 
assumed  that  the  defendant  owned  all  the  personal  property 
and  that  the  deceased  left  no  personal  property  and  pro- 
ceeded with  the  auction  sale  of  the  personal  property  that 
was  on  the  farm;  the  further  proceedings  in  the  county 
court  as  to  fixing  the  time  for  the  hearing  of  the  petition 
for  the  nrobate  of  the  will  and  the  riving  of  notice  to  credi- 
tors: the  claims  which  had  been  filed  in  said  county  court 
Cindicpting'  as  to  one  such  that  it  was  a  question  as  to  whether 
it  had  been  filed  in  due  time,  and  as  to  the  bill  for  funeral 
expenses  that  it  was  a  proper  claim  asrainst  the  estate,  but 
that  its  allowance  is  within  the  jurisdiction  of  the  county 
court).  A  copy  of  the  alleg^ed  will  was  set  out  and  that  no 
further  proceedings  were  had  upon  it  in  the  county  court: 
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that  the  defendant  as  widow  was  entitled  to  all  her  rights 
as  against  the  property  of  the  deceased  pursuant  to  sec.  3935, 
Stats.;  that  alter  the  temporary  injunction  restraining  the 
proposed  auction  sale  the  parties  had  stipulated  to  permit 
the  sale  to  proceed,  and  the  deposit  of  the  net  proceeds  with 
the  clerk  of  the  circuit  court  subject  to  and  abiding  the  result 
of  this  trial ;  and  that  such  proceeds,  amounting  to  $1,212.63, 
were  now  in  the  custody  of  the  said  clerk ;  that  such  proceeds 
include  the  sale  of  the  household  furniture  and  some  other 
articles  belonging  to  defendant. 

The  twentieth  finding  was  as  follows: 

"The  court  does  not  determine  and  is  unable  to  determine 
from  the  evidence  what  portion  of  the  personal  property 
belongs  to  the  deceased  and  what  to  the  defendant,  but  the 
evidence  establishes  the  fact  that  the  deceased  did  own  some 
of  the  personal  property  at  the  time  of  his  death,  which  the 
defendant  attempted  to  sell  without  title  and  without  au- 
thority of  law." 

The  court  also  found  that  the  deceased  was  of  sound  mind 
and  memory  and  capable  of  making  a  will  at  the  time  of  the 
execution  of  the  instrument  purporting  to  be  his  last  will, 
and  that  no  undue  influence  was  exercised  by  the  defendant 
or  any  one  else  in  connection  with  its  execution,  and  that  he 
intended  to  convey  all  his  property  to  the  defendant. 

The  following  were  also  made  a  part  of  the  findings: 

"(23)  That  the  instrument  purporting  to  be  the  last 
will  and  testament  of  said  Steve  Pietraszwicz,  deceased, 
was  not  executed  with  the  formality  required  by  law,  in  this, 
that  the  evidence  is  conclusive  as  shown  by  the  physical 
facts  and  circumstances  established  by  the  evidence  that  it 
was  impossible  under  the  circumstances  for  the  deceased  to 
have  seen  the  witnesses  sign  the  said  instrument  purporting 
to  be  the  last  will  and  intended  to  be  his  last  will,  and  that 
said  witnesses  thereto  did  not  sign  said  instrument  in  the 
presence  of  said  Steve  Pietraszwicz  or  in  the  presence  of 
each  other,  but  that  the  said  witnesses  signed  same  entirely 
out  of  the  said  Steve  Pietraszwicz's  range  and  vision  and 
not  in  his  presence." 
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"(24)  That  the  creditors  of  said  Steve  Pietraszwicz, 
deceased,  are  interested  in  said  issues  involved  herein  and 
are  entitled  to  certain  rights  if  they  establish  their  claims 
filed  in  the  county  court  and  are  not  parties  to  the  action/' 

"(25)  That  It  was  necessary  to  enjoin  the  sale  of  said 
property  to  protect  the  rights  of  all  parties  interested  and 
that  the  county  court  did  not  have  as  ample  power  and 
authority  under  the  law  to  restrain  said  sale,  but  that  the 
county  court  has  full  power  and  authority  to  assume  juris- 
diction on  all  matters  not  herein  determined." 

As  conclusions  of  law  the  court  held  (1)  that  the  pre- 
liminary injunction  be  confirmed  and  made  final  to  carry  put 
the  full  spirit  and  intent  of  the  law  as  determined  by  the 
court;  (2)  that  the  instrument  purporting  to  be  the  last  wrill 
of  said  deceased  was  not  executed  as  required  by  law  #uid  is 
null  and  void;  (3)  that  the  clerk  of  the  circuit  court  is  or- 
dered to  pay  to  the  public  administrator  for  Shawano  county, 
who  had  been  appointed  by  the  county  court  of  said  county, 
the  said  proceeds  from  the  sale ;  (4)  that  all  the  issues  not 
determined  in  the  cause  shall  be  and  are  certified  back  to 
the  county  court  in  and  for  said  county  for  further  pro- 
ceedings according  to  law;  (5)  that  the  plaintiffs  recover 
from  the  defendant  disbursements  consisting  of  clerk's  and 
sheriff's  fees  and  $25  attorney  fees  and  no  other  costs,  and 
directed  judgment  in  accordance  therewith.  From  which 
judgment  the  defendant  has  appealed. 

P.  /.  Winter  of  Shawano,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Martin,  Martin 
&  Martin,  and  oral  argument  by  Gerald  F.  Clifford,  all  of 
Green  Bay. 

EscHWEiLER,  J.  The  circuit  court  should  have  promptly 
refused  to  act  in  this  matter.  This  was  its  plain  duty  from 
a  mere  inspection  of  the  complaint  and  was  rendered  still 
more  certain  at  the  close  of  the  plaintiffs'  testimony.  There 
is  in  this  entire  record  an  absolute  want  of  any  peculiar  or 
extraordinarv  circumstances  wherebv  it  was  sho^ATi  that  a 
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full,  adequate,  and  complete  remedy  could  not  or  would  not 
have  been  afforded  by  a  resort  to  the  orderly  course  of  pro- 
cedure in  the  county  court.  Such  lack  appearing  is  a  prac- 
tical equivalent  to  a  want  of  jurisdiction  in  the  circuit  court. 

Conceding  tliat,  under  the  broad  equitable  powers  of  a 
court  of  nisi  prius  such  as  is  the  circuit  court,  there  exists 
a  concurrent  jurisdiction  with  the  county  court  as  to  matters 
involving  the  estates  of  decedents,  nevertheless  it  is  well  and 
long  established  by  a  series  of  decisions  of  this  court  that 
the  circuit  court  is  as  much  bound  to  refuse  to  assume  juris- 
diction when  such  lack  of  power  to  grant  adequate  relief  in 
the  county  court  is  not  clearly  shown  as  though  there  were 
an  absence  of  jurisdiction  in  the  circuit  court.  Meyer  v, 
Garthwaite,  92  Wis.  571,  573,  66  N.  W.  704;  Burnham  v, 
Norton,  100  Wis.  8,  13,  75  N.  W.  304;  Washington  Co, 
V.  Schrupp,  139  Wis.  219,  222,  120  N.  W.  856;  Wisdom  v. 
Wisdom,  155  Wis.  434,  437,  145  N.  W.  126;  Komorowski 
V.  Jackowski,  164  Wis.  254,  258,  159  N.  W.  912;  Lehman 
V,  Weiner,  167  Wis.  428,  429,  167  N.  W.  806;  Guardianship 
of  Knoll,  167  Wis.  461,  469,  167  N.  W.  744. 

The  nature  of  the  peculiar  circumstances  which  may  sup- 
port the  exercise  of  jurisdiction  by  the  circuit  court  is  indi- 
cated in  such  cases  as  Gianella  v,  Bigelow,  96  Wis.  185, 
71  N.  W.  Ill;  Lindemann  z\  Rusk,  125  Wis.  210,  104 
N.  W.  119;  Eisentraut  v.  Cornelius,  134  Wis.  532,  115  N. 
W.  142 ;  Merrill  v.  Comstock,  154  Wis.  434,  143  N.  W.  313 ; 
Jones  V.  Citizens'  S.  &  T,  Co,  168  Wis.  646,  656,  171  N.  W. 
648.  None  of  these  cases,  however,  afford  any  support  for 
the  proceedings  such  as  were  taken  in  the  court  below  result- 
ing in  its  judgment. 

The  complaint  disclosed,  and  the  evidence  confirmed  it, 
that  the  plaintiffs  had  no  such  present  legal  interest  in  this 
personal  property  as  would  warrant  their  bringing  this 
action,  If  Steve  Pietraszwicz  died  intestate,  as  plaintiffs 
claim  he  did  from  their  attack  upon  his  alleged  will,  then,  the 
legal  title  to  such  personal  property  vested  upon  his  death  in 
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his  estate  represented  by  an  administrator.  To  those  ulti- 
mately entitled  to  share  in  the  personal  property  title 
devolves  after  administration  and  by  the  final  decree  of  the 
proper  court  administering  the  estate  rather  than  by  oper- 
ation of  law,  as  does  the  title  to  real  estate.  McKenney  v. 
Minahan,  119  Wis.  651,  658,  97  N.  W.  489;  Stehn  z\ 
Hayssen,  124  Wis.  583,  588,  102  N.  W.  1074;  Karel 
V,  Pereles,  161  Wis.  598,  604,  155  N.  W.  152;  Palmer  v, 
O'Rourke,  130  Wis.  507,  110  N.  W.  389;  Schoenwetter  v. 
Schoenwetter,  164  Wis.  131,  134,  159  N.  W.  737. 

The  plaintiffs,  if  fearful  of  any  possible  loss  or  destruction 
of  personal  property  belonging  to  the  deceased,  had  ample 
and  adequate  remedy  by  applying  to  the  county  court  for  the 
appointment  of  a  special  administrator  under  sec.  3810, 
Stats.  Such  special  administrator,  by  sec.  3811,  has  power 
to  collect  the  goods  and  chattels  of  a  deceased  and  preserve 
the  same  for  the  executor  or  administrator  to  be  afterward 
appointed.  Such  special  administrator,  if  appointed,  or  the 
regular  administrator  or  executor  when  appointed,  is  the 
proper  party  to  proceed  to  collect  and  preserve  the  personal 
property  of  a  deceased.  Until  such  official  of  the  court, 
either  special  or  general  administrator  or  executor,  so  hold- 
ing the  legal  title  to  the  assets  of  the  estate  of  the  deceased 
does  some  act  which  is  an  invasion,  or  threatens  to  do  that 
which  amounts  to  an  injury  and  infringement,  of  the  equi- 
table beneficial  interests  of  the  legal  distributees,  the  primary 
right  of  possession  and  control  over  such  assets  is  in  such 
official  representative  of  the  estate.  Rowell  v,  Rowell,  122 
Wis.  1,  9,  99  N.  W.  473. 

Upon  the  record  it  appears  that  the  county  court  had 
before  the  commencement  of  this  action  already  assumed 
jurisdiction  of  the  estate  of  the  deceased.  It  clearly  appears 
that  there  was  ample  time  intermediate  the  death  and  pro- 
posed auction  sale  for  any  one  concerned  to  have  applied 
to  the  county  court  for  the  appointment  of  a  special  adminis- 
trator, and  ample  time  for  such  special  administrator  to 
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commence  an  action,  if  any  such  were  necessary  to  preserve 
such  property.  These  proceedings,  therefore,  should  have 
been  halted  at  the  very  threshold,  and  the  issuing  of  the 
injunction  restraining  the  sale,  the  proceeding  to  hear  the 
alleged  issues,  and  the  entry  of  a  judgment  in  form  as  was 
done  in  this  case  were  each  and  all  done  bv  the  court  under 
such  a  situation  that  it  amounted  to  a  complete  want  of 
proper  jurisdiction,  and  they  must  for  that  reason  be  each 
and  all  set  aside.  To  hold  otherwise  would  be  to  permit  or 
even  encourage  an  unseemly  scramble  by  those  who  might 
claim  to  be  ultimately  interested  in  the  personal  property  of 
a  deceased  to  resort  to  other  than  the  orderly  procedure  for 
the  settlement  of  estates. 

After  a  long  and  bitterly  contested  trial  the  evidence  of 
the  plaintiffs  as  to  the  sole  ground  upon  which  they  claim  or 
the  court  appears  to  have  entertained  jurisdiction,  namely, 
that  the  defendant  was  proceeding  to  dispose  of  property 
that  belonged  to  the  deceased  rather  than  to  herself,  was  of 
so  slight  a  texture  that  the  court  was  unable,  as  appears  from 
his  twentieth  finding,  supra,  to  determine  just  what  personal 
property  belonged  to  the  deceased  and  that  was  bemg  sold  by 
the  defendant.  A  search  of  the  record  discloses  no  testi- 
mony upon  which  a  finding  that  any  definite  article  of 
personal  property  which  the  defendant  was  claiming  as  her 
own  did  in  fact  belong  to  the  deceased  at  the  time  of  his 
death.  There  is  some  testimony  that  shortly  after  their 
marriage,  at  least  twenty  years  prior  to  his  death,  he 
had  a  team  of  horses,  a  binder,  and  j)ossibly  other  personal 
property,  some  of  which  he  took  to  defendant's  farm  at  the 
time  he  commenced  to  live  there.  There  is  no  testimony, 
however,  upon  which  could  be  supported  a  finding  that  there 
was  any  of  this  property  still  belonging  to  the  deceased  at 
the  time  of  his  death.  The  plaintiffs  utterly  failed  to  meet 
the  burden  of  proof  required  of  them  on  this  essential  fact, 
even  if  such  fact  had  been  sufficient  to  warrant  the  circuit 
court  entertaining  jurisdiction. 
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In  view  of  the  disposition  that  is  being  made  of  this  case 
and  the  setting  aside  and  vacating  the  judgment  in  its 
entirety  and  all  the  proceedings,  it  is  unnecessary  to  pass 
upon  or  determine  other  questions  raised  upon  this  appeal. 
We  cannot  refrain,  however,  from  saying  that  a  careful 
consideration  of  the  testimony  in  this  case  falls  far  short  of 
impressing  us,  as  it  appears  to  have  done  the  trial  court, 
that  the  alleged  last  will  of  the  deceased  was  not  executed 
according  to  law,  on  the  ground,  as  stated  by  the  trial 
court,  that  it  was  impossible  under  the  circumstances  for  the 
deceased  to  have  seen  the  witnesses  sign  the  instrument 
presented  as  his  will. 

The  circuit  court  having  had  no  proper  justification  for  its 
proceeding  to  a  trial  and  determination  in  this  case,  there 
was  no  warrant  for  its  impounding,  as  was  done,  the  pro- 
ceeds of  the  auction  sale ;  still  less  for  its  direction  that  such 
impounded  proceeds  be  turned  over  to  the  public  adminis- 
trator, who  under  no  view  of  the  law  should  have  been  made 
the  custodian.  There  is  no  basis,  therefore,  for  withholding 
such  proceeds  of  the  auction  sale  from  the  defendant. 

If  the  estate  of  the  deceased  had  or  has  any  rights  or 
claims  to  any  of  such  personal  property  disposed  of  by  de- 
fendant or  any  portion  of  the  proceeds  derived  therefrom, 
such  questions  may  still  be  determined  in  proper  proceeding's 
brought  by  the  proper  parties  and  without  being  affected  in 
any  way  by  what  was  attempted  to  be  done  in  this  action  or 
by  the  present  disposition  thereof  by  this  court 

It  follows  therefrom  that  the  judgment  of  the  court  below 
should  be  reversed,  the  action  dismissed,  and  the  money 
proceeds  from  the  auction  sale  be  and  hereby  are  directed  to 
be  paid  over  to  the  defendant. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  proceedings  and  pay  over  the 
funds  to  defendant. 
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Bell,  Respondent,  vs.  American  Insurance  Company, 

Appellant. 

February  p — March  8,  ig2i. 

Insurance:  Automohile  damage:  Construction  of  policy:  Rule  of 
ejusdem  generis:  Exception:  Tipping  over  as  collision, 

1.  In  a  policy  insuring  an  automobile  owner  against  damage  re- 

sulting to  his  automobile  by  accidental  collision  during  the 
policy  period  with  "any  other  automobile,  vehicle,  or  object," 
the  use  of  the  word  *'object"  came  within  the  exception  to  the 
rule  of  ejusdem  generis,  and,  the  specific  words  embracing 
all  objects  of  their  class,  the  general  words  must  bear  a  diflFer- 
ent  meaning  from  the  specific  w^ords  or  be  meaningless. 
Language  in  Wettengel  v.  United  States  "Lloyds*'  157  Wis. 
433,  intimating  a  contrary  holding,  withdrawn. 

2.  Insurance  contracts  should  be  construed  most  strongly  against 

the  insurer,  but  they  are  subject  to  the  same  rules  of  con- 
struction applied  to  the  language  of  any  other  contract.  It 
is  not  permissible  to .  impute  an  unusual  meaning  to  lan- 
guage used  in  a  contract  of  insurance  any  more  than  to  the 
language  of  any  other  contract. 

3.  A   policy   insuring  plaintiff   against   damage  resulting  to  his 

automobile  "by  being  in  accidental  collision  during  the  period 
.  insured  wMth  any  other  automobile,  vehicle,  or  object"  was 
not  an  obligation  to  indemnify  plaintiff  for  damage  to  his  car 
when,  while  on  the  highway,  one  side  of  the  car  gradually 
settled  into,  the  ground  and  the  car  tipped  over,  striking  the 
ground  to  its  damage,  such  casualty  not  being  a  "collision"  as 
the  word  is  commonly  understood. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Solon  L.  Perrin,  Judge.    Reversed. 

Action  to  recover  damages  on  an  insurance  policy  insur- 
ing plaintiff  against  damage  to  his  automobile  by  being  in 
accidental  collision  with  any  other  automobile,  vehicle,  or 
object.  On  the  14th  day  of  September,  1919,  plaintiflF  was 
driving  his  automobile  down  Twenty-first  street  in  the  city 
oi  Superior.  He  turned  on  Logan  avenue  with  the  intention 
•of  backing  out  and  turning  around.  He  had  crossed  the 
crosswalk  by  six  or  eight  feet,  practically  stopped  his  car, 
the  power  being  in  neutral,  -preparatory  to  backing  out. 
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One  side  of  the  car  gradually  settled  into  the  ground  and  the 
car  tipped  over.  Plaintiff  seeks  to  recover  the  damage 
resulting  to  the  car  by  its  coming  into  contact  with  the 
ground  at  the  time  of  the  upset.  The  plaintiff  recovered 
judgment  in  the  lower  court,  and  the  defendant  brings  this 
appeal. 

For  the  appellant  there  was  a  brief  by  Tenney,  Tenney  & 
Reynolds  of  Madison,  and  oral  argument  by  iS.  /.  Reynolds, 

For  the  respondent  there  was  a  brief  by  Grace,  Pridley  & 
Crazvford  of  Superior,  and  oral  argument  by  C.  R.  Fridley, 

Owen,  J.  The  policy  insures  plaintiff  against  damage 
resulting  to  his  automobile  "by  being  in  accidental  collision 
during  the  period  insured  with  any  other  aut&raobile, 
vehicle,  or  object."  Judgment  was  rendered  in  the  lower 
court  on  the  theory  that  the  forcible  contact  of  the  automo- 
bile with  the  street  upon  the  occasion  of  the  upset  constituted 
a  collision  within  the  meaning  of  the  policy  provision  re- 
ferred to.  The  appellant  contends  that  the  contact  result- 
ing from  tlie  upset  is  not  a  collision  within  the  meaning  of 
the  terms  of  the  policy,  and  that  is  the  sole  question  be- 
fore us. 

It  was  held  in  Wettengel  v.  United  States  "Uoyds/* 
157  Wis.  433,  147  N.  W.  360,  that  the  language  of  this 
policy  provision  did  not  cover  damages  resulting  to  an 
automobile  by  its  running  off  the  main  road  and  down  a 
bank  into  a  river.  In  that  case  the  doctrine  ejusdetn 
generis  was  applied  to  the  words  "automobile,  vehicle,  or 
object,"  and  it  was  held  that  to  entitle  plaintiff  to  recover 
the  collision  must  have  occurred  with  another  automobile, 
vehicle,  or  some  similar  object.  If  the  doctrine  of  that  case 
is  to  be  followed  the  judgment  must  be  for  the  defendant- 
It  is  urged  by  the  appellant  that  the  application  of  the 
doctrine  ejusdem  generis  was  unnecessary  to  the  conclusion 
there  reached,  and  that  it  was  inadvertently  applied  and  has 
no  proper  application  to  the  w'ords  as  used  in  the  policy 
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before  us.  It  is  pointed  out  that  the  doctrine  of  ejusdem 
generis  does  not  apply  when  the  specific  words  embrace  all 
objects  of  their  class  so  that  the  general  words  must  bear  a 
different  meaning  from  the  specific  words  or  be  meaningless; 
that  an  automobile  is  a  vehicle,  and  the  term  "vehicle" 
includes  everything  in  which  persons  or  things  can  be 
carried  or  transported,  hence  the  words  "automobile"  and 
vehicle"  embrace  all  objects  of  their  class,  and  the  word 
object"  means  a  different  kind  of  an  object  or  it  means 
nothing. 

By  the  rule  of  construction  known  as  ejusdem  generis, 
general  words  following  particular  words  are  limited  to 
other  species  of  the  same  genus.  "The  particular  words 
are  presumed  to  describe  certain  species  and  the  general 
words  to  be  used  for  the  purpose  of  including  other  species 
of  the  same  genus.  The  rule  is  based  on  the  obvious  reason 
that  if  the  legislature  had  intended  the  general  words  to  be 
used  in  their  unrestricted  sense  they  would  have  made  no 
mention  of  the  particular  classes."  36  Cyc.  1120.  It  has 
been  held  that  the  rule  does  not  apply  where  the  specific 
words  embrace  all  objects  of  their  class  so  that  the  general 
words  must  bear  a  different  meaning  from  the  specific  words 
or  be  meaningless.  United  States  C.  Co.  v.  Cooper,  172 
Ind.  599,  88  N.  E.  69.  We  think  the  reason  supporting  the 
rule  also  dictates  the  exception,  and  that  the  exception  applies 
to  the  words  of  this  policy  provision.  Unless  the  word 
"object"  as  here  used  be  construed  as  including  an  object  of 
a  different  class  it  is  meaningless,  as  the  term  "vehicle,"  it 
seems  to  us,  includes  every  species  within  the  genus.  We 
are  disposed  to  construe  this  provision  as  sufficiently  broad 
to  include  a  collision  with  objects  other  than  automobiles  or 
vehicles,  and  withdraw  the  contrary  intimation  made  in 
Wettengel  v.  United  States  ^'Lloyds,''  supra.  This  requires 
us  to  determine  whether  the  forcible  contact  of  the  automo- 
bile with  the  ground,  as  a  result  of  the  upset,  constitutes  a 
collision. 
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With  the  definitions  of  lexicographers  as  a  basis,  it  is 
easy  to  demonstrate  that  the  incident  resulting  in  damage 
to  plaintiff's  automobile  constituted  a  collision.  Thus,  "A 
collision  is  the  'meeting  and  mutual  striking  or  clashing  of 
two  or  more  moving  bodies,  or  of  a  moving  body  with  a 
stationary  one.*  Century  Diet.  'Object'  is  defined  to  be 
'that  which  is  put,  or  which  may  be  regarded  as  put,  in  the 
way  of  some  of  the  senses;  something  visible  or  tangible.' 
Webster,  Diet.  An  automobile  is  an  object.  Upon  the 
overturning  of  an  automobile  its  forcible  contact  with  the 
earth  constitutes  a  'mutual  striking  or  clashing  of  a  moving 
body  with  a  stationary  one.'  Hence  the  forcible  contact  of 
the  automobile  with  the  earth  on  the  occasion  of  the  upset 
constituted  a  collision."  Upon  its  face  this  appears  to  be 
good  logic,  but  the  conclusion  is  neither  convincing  nor 
satisfying.  One  instinctively  withholds  assent  to  the  result. 
The  reason  is  that  it  makes  a  novel  and  unusual  use  and 
application  of  the  word  "collision."  We  do  not  speak  of 
falling  bodies  as  colliding  with  the  earth.  In  common 
parlance  the  apple  falls  to  the  ground,  it  does  not  collide 
with  the  earth.  So  with  all  falling  bodies.  We  speak  of 
the  descent  as  a  fall,  not  a  collision.  In  popular  under- 
standing a  collision  does  not  result,  we  think,  from  the 
force  of  gravity  alone.  Such  an  application  of  the  term 
lacks  the  support  of  "widespread  and  frequent  usage." 

While  it  is  true  that  insurance  contracts  should  be  con- 
strued most  strongly  against  the  insurer  (French  v.  Fidelity 
&  C.  Co.  135  Wis.  259,  115  N.  W.  869;  Kelly  v.  Fidelity 
Mut.  L.  Ins,  Co,  169  Wis.  274,  172  N.  W.  152),  yet  they  are 
subject  to  the  same  rules  of  construction  applied  to  the 
language  of  any  other  contract.  It  is  a  fundamental  rule 
that  the  language  of  a  contract  is  to  be  accorded  its  popular 
and  usual  significance.  It  is  not  permissible  to  impute  an 
unusual  meaning  to  language  used  in  a  contract  of  insurance 
any  more  than  to  the  language  of  any  other  contract.  The 
incident  causing  the  damage  to  the  automobile  here   in 
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question  is  spoken  of  in  common  parlance  as  an  upset  or 
tip-over.  If  it  were  the  purpose  to  insure  against  damage 
resulting  from  such  an  incident,  why  should  not  such  words, 
or  words  of  similar  import,  have  been  used?  We  cannot 
presume  that  the  parties  to  the  contract  intended  that  an 
upset  should  be  construed  as  a  collision  in  the  absence  of  a 
closer  association  of  the  two  incidents  in  popular  under- 
standing. 

The  term  "collision"  has  not  received  frequent  consider- 
ation by  courts.  A  number  of  cases  in  which  the  term  has 
been  considered  have  been  collated  by  the  industry  of 
counsel  and  cited  to  our  attention.  We  here  preserve  a 
reference  to  the  following  for  the  future  convenience  of 
bench  and  bar:  Newtown  Creek  T,  Co.  v.  ^tna  Ins.  Co. 
163  N.  Y.  114,  57  N.  E.  302;  London  Assurance  v.  Com- 
panhia  De  Moagcns  Do  Barreiro,  167  U.  S.  149,  17  Sup.  Ct. 
785 ;  Clinc  v.  Western  Assiir.  Co.  101  Va.  496,  44  S.  E.  700; 
Harris  v.  American  C.  Co.  83  N.  J.  Law,  641,  85  Atl.  194; 
Hardenbergh  v.  Employers'  L.  A.  Corp.  80  Misc.  522,  141 
N.  Y.  Supp.  502;  Sttiht  v.  United  States  F.  &  G.  Co.  89 
Wash.  93,  154  Pac.  137;  O'Leary  v.  St.  Paul  F.  &  M.  Ins. 
Co.  (Tex.)  196  S.  W.  575 ;  Graham  v.  Ins.  Co.  of  N.  A.  220 
Mass.  230,  107  N.  E.  915.  None  of  these  cases,  however, 
deal  with  a  situation  similar  to  the  one  here  presented,  unless 
it  be  Harris  v.  American  C.  Co.,  supra.  That  case  was  re- 
ferred to  in  Wcttengel  v.  United  States  "Lloyds''  157  Wis. 
433,  147  N.  \X.  360,  where  it  was  said  that  it  had  but  ad- 
visory value  in  this  court  and  its  soundness  was  doubted. 
A  further  consideration  of  the  subject  does  not  dispel  the 
doubts  there  expressed. 

For  the  purpose  of  showing  a  practical  construction  of 
the  contract  on  the  part  of  the  company,  the  plaintiff  proved 
by  the  agent  who  delivered  the  policy  in  question  that  the 
company  provided,  and  sqmetimes  used,  another  form  cover- 
ing the  damage  resulting  from  collision,  which  specifically 
excluded  "damage  caused  by  striking  any  portion  of  the 
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roadbed  or  by  striking  the  rails  or  ties  of  street,  steam,  or 
electric  railroads."  It  is  argued  that  because  in  some  in- 
stances the  company  used  a  form  specifically  excluding 
damage  caused  by  striking  any  portion  of  the  roadbed,  or  by 
striking  the  rails  or  ties  of  street,  steam,  or  electric  railroads, 
a  purpose  is  indicated  to  assume  responsibility  by  the  use  of 
the  one  form  for  damage  excluded  by  the  express  terms  of 
the  other.  Without  stating  whether,  in  our  opinion,  this 
testimony  proves,  or  tends  to  prove,  a  practical  construction 
of  the  contract  here  in  question  by  the  company,  we  are  clear 
that  it  does  not  tend  to  prove  a  practical  construction  in 
harmony  with  that  for  which  respondent  contends.  As  we 
construe  the  clause  quoted,  it  has  no  reference  to  damage 
caused  by  upsets,  but  it  does  exclude  damage  caused  by  pro- 
jecting portions  of  the  roadbed  in  the  course  of  travel.  It  is 
common  knowledge  that  an  automobile  traveling  along  a 
highway  frequently  strikes  an  unevenness  of  surface  in  the 
roadbed  sufficient  to  do  damage  to  the  automobile,  and  this, 
we  think,  is  the  damage  excluded  by  the  clause  in  the  other 
form  sometimes  used  by  the  company.  Such  circumstance 
was  held  not  to  constitute  a  collision  in  Dougherty  v.  Ins. 
Co.  of  N,  A.  38  Pa.  Co.  Ct.  Rep.  119,  and  it  seems  not 
improbable  that  the  form  exempting  such  liability  is  some- 
times used  by  defendant  to  avoid  just  such  contentions  as 
were  there  made.  We  do  not  think  the  introduction  of  the 
second  form  throws  any  light  on  the  proper  construction  of 
the  contract  before  us. 

We  are  of  the  opinion  that  the  damages  sustained  were  not 
the  result  of  a  collision,  and  that  the  judgment  should  be 
reversed. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  plaintiff's 
complaint. 
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Jones  and  others,  Appellants,  vs.  Brandt  and  another. 
Respondents,  and  F.  C  Austin  Drainage  Excavator 
Company,  imp.,  Appellant. 

February  lo — March  8,  ig2i. 

BiUs  aftd  notes:  Holder  in  due  course:  Proof  as  to  date  of  negotia- 
tion: Presumption:  Fraud:  Parol  evidence  as  to  representa- 
tions: Expressions  of  opinion:  Reliance  on  representations: 
Sales:  Acceptance  of  goods:  Chattel  mortgages:  Penalty  upon 
unlawful  sale, 

1.  In  an  action  on  notes  given  for  the  price  of  a  dredge,  brought  by 

the  assignees  of  the  seller,  in  which  the  buyer  proved  that 
the  purchase  had  been  induced  by  fraudulent  representations, 
the  assignees,  having  procured  the  notes  from  the  seller, 
whose  title  was  defective  under  sec.  1676 — 25,  Stats.  1915, 
had  the  burden  of  proving,  under  sec.  1676 — 29,  that  they 
acquired  the  notes  in  due  course  for  value  under  sec.  1675 — 
51 ;  and  in  sustaining  such  burden  they  were  required  to  prove 
that  they  acquired  the  notes  before  they  became  due  under 
sec.  1676—15. 

2.  Sec.  1676—15,  Stats.  1915,  providing  that  unless  an  indorsement 

is  dated  after  maturity  every  negotiation  of  an  instrument 
is  deemed  prima  facie  to  have  been  effected  before  maturity, 
does  not  relieve  the  holder  of  a  note  taken  from  a  person 
whose  title  is  defective  from  the  burden  of  affirmatively  es- 
tablishing that  the  note  was  indorsed  and  delivered  before  it 
was  due. 

3.  Testimony  that  the  sale  of  the  dredge  was  fraudulently  induced 

by  misrepresentations  as  to  its  capacity  and  equipment  is  ad- 
missible to  prove  fraud,  notwithstanding  a  provision  of  the 
contract  that  it  embodied  the  entire  understanding  between 
the  parties  and  that  the  seller's  liability  should  not  be  affected 
by  any  statement  or  representation  not  contained  therein. 

4.  Representations  that  the  dredge  was  of  a  kind  and  construction 

such  as  to  properly  do  the  work  desired  and  that  it  was 
equipped  with  an  engine  of  a  particular  kind  and  capacity, 
are  actionable  as  against  the  contention  that  they  were  mere 
expressions  of  opinion. 

5.  Though  mere  promises  are  not  a  basis  for  fraud,  and  though 

ordinarily  fraud  cannot  be  predicated  on  mere  expressions  of 
opinion,  expressions  of  opinion  may,  under  some  circum- 
stances, be  treated  as  statements  of  facts. 

6.  Acceptance  of  the  dredge,  induced  by  the  assurance  of  the  agent 

of  the  seller  that  the  dredge  would  be  made  to  work  satis- 
factorily, did  not  constitute  a  waiver  of  defects. 
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7.  Where  the  mortgagor  consented  to  tlie  sale  of  mortgaged 
property  under  a  chattel  mortgage,  he  could  not  recover  a 
penalty  under  sec.  2316c,  Stats.  1915,  on  the  ground  that  the 
statute  relating  to  chattel-mortgage  sales  had  not  been  com- 
plied with,  the  taking  not  being  hostile  to  him. 
RosENBERRY  and  EscHWEiLER,  JJ.,  disscnt. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
county:  James  O'Neill,  Circuit  Judge.  Modified  and  af- 
firmed. 

For  the  appellants  there  was  a  brief  by  Goggins,  Braseau 
&  Goggins  of  Wisconsin  Rapids,  and  oral  argument  by 
Theo.  W,  Brazeau. 

For  the  respondents  there  was  a  brief  by  Grady  &'  Farns- 
7i'orth  of  Portage,  and  oral  argument  by  ll'\  H,  Farnszi'ortli, 

JoxES,  J.  This  is  an  action  brought  on  promissory  notes 
against  Brandts,  copartners,  who  for  convenience  will  be 
called  the  defendants,  who  had  entered  into  a  contract  with 
the  Austin  Company ((hcre'm^iter  called  the  company)  for 
purchasing  a  dredge,  and  which  was  impleaded  and  against 
which  defendants  pleaded  a  counterclaim  or  cross-complaint. 
Since  the  two  causes  of  action  are  entirely  different  they 
will  be  separately  treated. 

The  plaintiffs  were  doing  business  in  Chicago,  and  had 
an  agreement  with  the  company  by  which  they  undertrx)k  to 
buy  accounts,  indel^tedness.  or  claims  due  the  company  from 
its  customers.  Oi  July  27,  1916,  plaintiffs  took  an  assign- 
ment of  the  account  due  from  defendants  for  the  dredge 
which  they  had  purchased,  (^n  the  same  date  they  pur- 
chased the  nine  notes  to  be  given  by  the  defendants  to  tJie 
company.  These  notes  were  not  then  executed,  but  were 
executed  on  August  2d  and  delivered  to  the  company  in 
consideration  for  the  dredge  purchased.  It  was  the  under- 
standing when  said  assignment  was  made  that  the  notes 
were  to  be  turned  over  to  the  plaintiffs.  When  the  assign- 
ment was  made  the  indebtedness  represented  by  the  agree- 
ment was  $5,000.  The  plaintiffs  then  paid  the  company 
eighty  per  cent,  of  this  amount,  less  one  per  cent,  per  month 
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from  the  date  of  the  assignment  to  the  date  of  payment. 
The  remaining  twenty  per  cent,  was  to  be  paid  upon  collec- 
tion. 

By  a  general  written  contract  it  had  been  provided  that  the 
plaintiffs  should  pay  eighty  per  cent,  of  the  face  of  accounts 
to  be  turned  over,  less  discount;  that  the  company  should 
act  as  plaintiffs'  agent  in  the  collection  of  accounts  so 
assigned,  and  as  remittances  were  received  should  turn  over 
the  original  checks  or  drafts,  the  company  guaranteeing 
that  the  accounts  should  be  paid  over  at  maturity,  and  if  not 
so  paid  it  would  pay  to  plaintiffs  the  face  on  demand  and  the 
accounts  should  thereupon  be  re-assigned  to  it ;  that  certain 
services  were  to  be  rendered  by  plaintiffs  to  the  company 
for  which  plaintiffs  were  to  receive  one  per  cent,  for  each 
thirty  days  or  part  thereof  that  accounts  should  remain 
unpaid  to  plaintiffs.  The  agreement  also  provided  for  an 
adjustment  of  their  accounts  and  that  plaintiffs,  w^ien  they 
had  received  the  amount  advanced  by  them  plus  the  agreed 
compensation,  should  re-assign  to  the  company  all  accoimts 
uncollected. 

The  amount  paid  to  the  company  on  the  execution  of  the 
assignment  above  described  was  $3,725.  The  evidence  does 
not  disclose  on  w^hat  dav  the  notes  were  indorsed  to  the 
plaintiffs  or  when  they  came  into  plaintiffs'  possession.  It 
does  appear  that  they  had  been  turned  over  before  Decem- 
ber 19,  1916,  but  by  that  time  some  of  the  notes  were  over- 
due and  plaintiffs  had  notice.  At  the  trial  the  plaintiffs 
offered  the  notes  duly  indorsed  and  rested  their  case.  The 
defendants  then  offered  a  large  amount  of  testimony  tending 
to  show  fraud  and  a  breach  of  warranty  on  the  sale  of  the 
dredge,  for  the  purpose  of  showing  that  plaintiffs  were  not 
holders  in  due  course  and  to  establish  their  counterclaim 
against  the  company.  In  considering  whether  the  plaint- 
iffs were  holders  in  due  course  we  shall  assume  that  the 
notes  were  obtained  by  means  of  fraudulent  representations 
and  will  discuss  that  subject  later. 

The  trial  court  held  that  under  the  statute  as  it  existed 
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when  the  account  was  assigned  the  plaintiffs  were  not  hold- 
ers in  due  course.     That  statute  was  as  follows: 

''Value  is  any  consideration  sufficient  to  support  a  simple 
contract.  An  antecedent  or  pre-existing  debt,  discharged, 
extinguished  or  extended,  constitutes  value;  and  is  deemed 
such  whether  the  instrument  is  payable  on  demand  or  at  a 
future  time.  But  the  indorsement  or  delivery  of  negotiable 
paper  as  collateral  security  for  a  pre-existing  debt,  without 
other  consideration,  and  not  in  pursuance  of  an  agreement 
at  the  time  of  delivery,  by  the  maker,  does  not  constitute 
value."     Sec.  1675—51,  Stats.  1915. 

It  is  not  necessary  to  consider  whether  the  plaintiffs  were 
not  holders  of  the  notes  for  value  on  the  ground  that  the 
indebtedness  was  assigned  to  them  prior  to  the  execution  of 
the  notes  and  because  the  notes  were  not  executed  in  extin- 
guishment, discharge,  or  extension  of  the  debt.  It  might  be 
urged  with  some  force  that,  in  view  of  the  testimony  that 
it  was  agreed  upon  the  assignment  of  the  account  to  deliver 
the  notes  when  executed,  they  were  not  given  as  collateral 
security  for  a  pre-existing  debt.  This  point  is  only  briefly 
discussed  in  the  brief  of  respondents  and  not  at  all  in  that 
jef-appellants. 

[  There  is  another  ground  on  which  we  base  our  decision 
that  plaintiffs  are  not  holders  in  due  course.  We  are  sus- 
taining the  verdict  of  the  jury  and  the  separate  findings  of 
the  court  bv  which  it  was  determined  that  the  defendants 
were  induced  to  buy  the  dredge  and  give  the  notes  in  question 
by  means  of  fraudulent  representations.  Under  the  facts 
so  found,  when  the  company  negotiated  the  notes  their  title 
was  defective  within  the  meaning  of  the  statute,  sec.  1676 — 
25,  Stats.  1915.  That  being  so,  the  burden  was  on  plaint- 
iffs to  prove  according  to  sec.  1676 — 29  that  they  acquired 
the  notes  in  due  course.  In  order  to  maintain  this  burden 
it  was  necessary  to  prove  that  they  became  the  holders  of 
the  notes  before  they  were  overdue.  As  before  stated,  there 
was  no  proof  of  the  time  when  the  indorsements  were  made 
or  when  the  notes  were  delivered  to  plaintiffs. 

Sec.  1676 — 15,  Stats.  1915,  provides:   "Except  where  an 
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indorsement  bears  date  after  the  maturity  of  the  instrument, 
every  negotiation  is  deemed  prifna  facie  to  have  been  effected 
before  the  instrument  was  overdue." 

This  raises  the  question  whether  it  suffices  when  one  has 
taken  a  note  from  one  whose  title  is  defective  to  simply  offer 
the  note  and  the  indorsement,  or  whether,  notwithstanding 
the  statute  just  quoted,  he  should  offer  further  affirmative 
proof  that  he  is  a  holder  in  due  course.  Under  the  same 
statutes  it  has  been  held  in  Iowa  that  where  the  holder  takes 
a  note  from  one  whose  title  is  defective  the  burden  rests  upon 
him  to  show  that  he  is  the  holder  in  due  course,  and  that 
this  involves  something  more  than  the  mere  presumption 
arising  from  an  indorsement  regular  in  form.  O'Connor  v, 
Kleiman,  143  Iowa,  435,  121  N.  W.  1088;  Bank  of  Bush- 
nell  V.  Buck  Bros.  161  Iowa,  362,  142  N.  W.  1004.  The 
same  principle  was  declared  in  Murphy  7'.  Estate  of  Skinner, 
160  Wis.  554,  152  N.  W.  172,  where  different  statutes  were 
construed.  In  Hodge  v.  Smith,  130  Wis.  326,  110  N.  W. 
192,  Mr.  Justice  Marshall,  speaking  for  the  court,  said: 

"But  the  rule  in  this  state  and  generally,  independent  of 
the  written  law,  is  that  where  circumstances  exist  rendering 
the  title  of  the  original  holder  defective,  or  showing:  fraud  in 
obtaining  the  paper,  the  burden  is  on  the  second  holder  to  go 
further  than  to  merely  produce  such  paper.  He  cannot 
rely  upon  the  mere  presumption  which  obtains,  generally, 
but  must  carry  the  burden  of  showing  that  he  is  a  holder  in 
due  course  by  proving  facts  sufficient  to  establish  it."  Page 
336. 

Since  there  is  no  proof  that  the  notes  were  indorsed  or 
delivered  before  due,  we  must  hold  that  the  plaintiffs  have 
not  sustained  the  burden  of  proof  imposed  by  the  statute.  J 

We  now  come  to  the  coimterclaim  or  cross-complaint  of 
defendants  against  the  company.  The  agreement  between 
the  company,  a  corporation  of  Chicago,  and  the  defendants, 
of  Juneau  county,  Wisconsin,  for  the  purchase  of  the  dredge 
was  very  elaborate  and  we  shall  only  enumerate  its  main 
features.     After  providing  for  the  execution  of  the  notes 
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and  mortgage  and  for  the  enforcement  of  the  agreement 
by  sale  of  the  property  in  case  of  default  in  payment,  there 
was  a  guaranty  of  good  materials  and  workmanship,  that 
the  machine  should  show  a  capacity  to  excavate  ordinary" 
soil  that  can  be  readily  spaded  at  the  rate  of  thirty  yards 
an  hour,  and  an  agreement  to  replace  broken  or  defectiv^e 
parts  on  notice.  It  was  provided  that  the  defendants  should 
examine  the  machine  on  its  arrival  and  promptly  give  notice 
of  defects,  giving  the  company  reasonable  time  to  make 
alterations  to  meet  the  objections.  There  were  detailed 
provisions  for  a  trial  of  the  machine,  the  company's  agent 
being  present,  at  which  time  any  objections  were  to  be  made 
in  writing,  and  after  their  being  remedied  by  the  company 
an  acceptance  was  to  be  signed  in  the  form  set  forth  in  the 
contract.  It  was  agreed  that  in  case  it  should  be  found  after 
the  trial  that  the  machine  had  not  the  capacity  stated  or  that 
the  defects  were  not  removed,  defendants  might  reject  the 
machine  and  that  the  notes  should  be  returned.  It  was  pro- 
vided that  there  should  be  no  claims  for  damages  for  latent 
defects,  loss  of  earnings  or  services;  that  the  company 
should  have  full  opportunity  to  make  repairs ;  that  no  repre- 
sentation or  warranty,  express  or  implied,  as  to  the  capacity 
of  said  machine  or  its  fitness  for  any  special  work,  or  other- 
wise, or  of  or  relating  to  said  machine,  should  be  made  by 
first  party  unless  therein  expressly  set  forth.  It  was  agreed 
that  title  should  remain  in  the  company  until  the  notes  were 
paid  and  that  a  chattel  mortgage  should  be  executed.  The 
agreement  also  had  the  following  clause: 

"This  agreement  embodies  the  entire  understanding  be- 
tween the  parties  hereto,  and  their  liability  hereunder  shall 
not  be  affected  by  any  statement  or  representation  by  either 
party  to  the  other  prior  to  or  at  the  time  of  the  execution 
hereof  and  not  contained  herein." 

There  was  considerable  evidence  of  the  oral  representa- 
tions made  before  and  at  the  time  of  sale  which  was  received 
over  the  objection  of  the  company.     One  of  the  defendants 
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testified  that  he  was  told  by  the  representative  of  the  com- 
pany that  "he  would  build  us  a  dredge  that  we  could  take 
our  hats  off  to"  and  guaranteed  it  to  fulfil  the  terms  of  the 
agreement  to  work  in  that  soil ;  that  they  had  many  machines 
out  in  different  states  that  were  successfully  operating  in 
such  soil  and  that  he  hadn't  any  complaint  yet  of  this  make 
or  type  of  machine  and  that  this  machine  would  be  built 
especially  good  and  strong  to  do  the  work  that  they  had; 
that  it  would  move  ahead  by  its  own  power ;  that  the  engine 
was  a  gas  engine,  that  it  would  use  kerosene  entirely,  only 
gas  for  starting.  It  was  represented  that  the  engine  was 
to  be  of  sufficient  power  to  do  the  work  expected  of  it  and 
that  the  machine  w^as  to  be  brand  new.  There  was  evidence 
that  the  company  knew  the  nature  of  the  soil  in  which  the 
dredge  was  to  operate.  One  of  the  defendants  testified  that 
it  was  stated  by  the  company's  representative  that  the 
machine  would  be  satisfactorily  built,  stout  enough  to  stand 
the  work ;  that  they  had  machines  out  that  were  working  in 
number  one  shape;  that  the  traction  mechanism  on  this 
machine  was  supposed  to  move  ahead  by  its  own  power,  that 
it  was  all  right,  strong  enough,  and  everything  to  move 
ahead;  that  it  was  supposed  to  start  on  gasoline  and  then 
bum  kerosene. 

The  testimony  showed  that  the  plaintiffs  received  at  the 
office  of  the  company  a  statement  or  specifications  describing 
the  machine  in  which  the  following  representations  were 
made: 

"Machine  can  be  taken  down  in  three  days ;  machine  can 
be  erected  in  three  days.  .  .  .'*  "The  frame  has  been  so  de- 
signed to  take  care  of  all  possible  twist  or  tension  resulting 
from  uneven  ground  travel.  .  .  .*'  "The  A  frame  is  securely 
guyed  by  tie  rods  to  rear  of  main  frame.  ..."  "The  boom 
is  constructed  of  structural  steel  framin<i^,  spread  at  base  and 
so  proportioned  and  braced  as  to  be  rigid  in  every  respect. 
..."  "The  power  for  operating  is  supplied  by  a  kerosene 
engine  of  ample  capacity  for  operating  all  actions  either  in- 
dependently or  simultaneously  and  is  connected." 

Vol.  173—18 
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Appellants  assign  as  error  the  admission  of  testimony  as 
to  the  representations  made  at  the  time  of  the  sale  of  the 
dredge.  It  is  urged  that  the  admission  of  the  evidence  vio- 
lated the  parol-evidence  rule  and  that  it  was  especially 
objectionable  by  reason  of  the  clause  in  the  contract  purport- 
ing to  exclude  such  representations.  This  testimony  was 
offered  and  admitted  on  the  theory  that  it  tended  to  prove 
the  allegations  of  the  cross-complaint  that  the  representa- 
tions were  fraudulently  made  and  for  the  purpose  of  induc- 
ing defendants  to  enter  into  the  contract. 

To  support  their  contention  counsel  cite  Jones  v.  Keefe, 
159  Wis.  584,  150  N.  W.  9SA\  State  z\  Kenosha  Honie  Tel. 
Co,  158  Wis.  371,  148  N.  W.  877;  Seitz  v.  Brezvers  R.  M. 
Co,  141  U.  S.  510,  12  Sup.  Ct.  46.  In  the  first  two  cases  no 
question  of  fraud  was  involved ;  in  the  third  case  it  is  said 
in  the  opinion  there  is  no  pretense  of  any  fraud,  accident,  or 
mistake. 

Appellants'  counsel  also  cite  and  rely  on  the  following 
cases:  Edward  Thompson  Co,  v.  Schrocder,  131  Minn.  125, 
154  N.  W.  792;  General  Electric  Co,  v,  O'Connell,  118 
Minn.  53,  136  N.  W.  404;  Elliott  S,  Co,  v.  Green,  35  N. 
Dak.  641,  160  N.  W.  1002.  But  as  we  read  these  cases  thev 
do  not  support  the  claim  made.  In  all  of  them  the  represen- 
tations were  held  admissible  to  show  fraud  in  inducing  the 
making  of  the  contract,  and  in  two  of  them  the  written 
contract  contained  clauses  attempting  to  exclude  such  c\4- 
dence. 

It  is  argued  that  the  representations  only  related  to  the 
warranties  in  the  written  agreement.  The  only  warranties 
in  the  very  elaborate  agreement  were  that  the  machine  would 
excavate  thirty  yards  an  hour  and  that  it  was  of  good  work- 
manship and  material.  The  representations  above  stated 
relate  to  various  collateral  facts  not  mentioned  in  the 
agreement. 

We  cannot  concur  in  the  view  that  a  party  to  a  contract 
can  exclude  fraudulent  representations  made  to  induce  the 
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contract  itself  by  inserting  a  clause  that  the  agreement  shall 
be  the  sole  evidence  of  the  transaction.  Such  a  theory 
would  permit  the  most  flagrant  frauds  by  an  easy  device. 
It  is  the  well  settled  rule  of  this  state  that  it  is  competent 
to  show  by  parol  that  a  contract  was  entered  into  relying 
on  fraudulent  representations.  Gross  v,  DrageVy  66  Wis. 
150,  28  N.  W.  141 ;  Bank  of  Evansville  v.  Kurth,  167  Wis. 
43,  166  N.  W.  658;  Hurlbert  v,  1\  D,  Kellogg  L.  &  M.  Co. 
115  Wis.  225,  91  N.  W.  673;  Hannon  v.  Kelly,  156  Wis. 
509,  515,  146  N.  W.  512.  . 

It  is  urged  by  appellants'  counsel  that  the  representations 
were  not  actionable  because  they  related  solely  to  future 
events  or  were  mere  expressions  of  opinion.  It  was  also 
urged  that  this  was  a  machine  to  be  manufactured  and  not 
one  already  in  existence.  The  testimony  already  quoted 
shows  that  this  was  represented  to  be  a  type  of  machine 
which  had  been  successfully  operated.  It  was  as  claimed 
by  respondents'  attorneys  not  a  machine  to  be  built  upon 
special  order  but  one  of  regular  manufacture.  From  the 
testimony  the  defendants  had  the  right  to  assume  that  the 
machine  was  in  existence  though  not  fully  assembled.  One 
of  the  defendants  testified  that  when  they  were  in  Chicago 
they  wanted  to  go  to  the  factory  to  see  the  machine  but  the 
company's  agent  would  not  take  them  to  see  it.  It  is  un- 
necessary to  repeat  or  discuss  in  detail  the  testimony  already 
referred  to.  We  are  satisfied  that  there  were  such  state- 
ments concerning  matters  both  of  fact  and  opinion  that  they 
were  properly  submitted  to  the  jury.  Some  of  the  state- 
ments related  to  existing  facts  as  to  which  plaintiffs  had,  or 
ought  to  have  had,  superior  knowledge,  and  they  were  state- 
ments on  which  defendants  had  the  right  to  rely. 

The  jury  and  the  court  f  oimd  that  it  was  represented  that 
the  dredge  was  of  a  kind  and  construction  such  as  to  properly 
do  the  work  desired ;  that  the  machine  was  equipped  with  a 
kerosene  engine  of  ample  capacity  for  operating  all  motions 
either  independently  or  simultaneously ;  that  it  was  equipped 
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with  a  traction  mechanism  sufficient  to  propel  or  move  it  by 
means  of  the  power  of  the  engine;  that  the  machine  could 
be  set  up  or  taken  down  in  three  days ;  that  the  defendants 
relied  on  the  representations  and  that  they  were  f^lse. 

While  it  is  true  that  mere  promises  are  not  a  basis  for 
fraud,  and  that  ordinarily  fraud  cannot  be  predicated  on 
mere  expressions  of  opinion,  yet  it  is  well  settled  that  state- 
ments taking  the  form  of  expressions  of  opinion  may  un- 
der some  circumstances  be  treated  as  statements  of  facts. 
Miranovitz  v.  Gee,  163  Wis.  246,  157  N.  W.  790;  Karls  v, 
Drake,  168  Wis.  372,  170  N.  W.  248;  Rogers  v.  Rosenfeld. 
158  Wis.  285,  149  N.  W.  33 ;  M'arder,  B,  ^r  G.  Co.  v.  Whit- 
ish, 77  Wis.  430,  46  N.  W.  540;  20  Cyc.  17. 

In  /.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  465,  106  N.  W. 
231,  Mr.  Chief  Justice  Cassoday,  speaking  for  the  court, 
said : 

"As  a  general  rule,  a  mere  expression  of  opinion  or  be- 
lief as  to  the  value  or  quality  of  an  article  sold,  if  so  intended 
and  understood,  is  not  a  representation  of  fact,  and,  though 
false,  does  not  amount  to  fraud.  The  mere  fact  that  a 
statement  takes  the  form  of  an  expression  of  opinion,  how- 
ever, is  not  always  conclusive.  Whenever  there  is  any 
doubt  as  to  whether  it  is  made  as  a  mere  expression  of  opin- 
ion or  as  a  statement  of  fact,  the  question  must  be  deter- 
mined by  the  jury  or  court." 

No  serious  claim  is  made  by  appellants'  counsel  that  the 
dredge  corresponded  with  the  representations  which  were 
made,  and  w-e  conclude  that  the  verdict  of  the  jury  and  the 
findings  of  the  court  on  this  branch  of  the  case  are  sustained. 

It  is  claimed  by  appellants'  counsel  that  defendants  waived 
any  right  to  complain  of  defects  in  the  dredge  by  accepting 
it.  There  were  two  written  acceptances  of  the  dredge  signed 
by  defendants  and  prepared  by  the  company's  agent  w^hile 
he  was  at  the  place  where  they  were  attempting  to  operate 
the  machine.  The  testimony  shows  that  the  agent  well  knew 
at  these  times  that  the  dredge  fell  far  short  of  complying 
with  the  agreement,  and  that  these  so-called  acceptances,  one 


8]  JANUARY  TERM,  1921.       .  549 

Jones  V.  Brandt,  173  Wis.  539. 

of  which  was  signed  on  Sunday,  were  given  in  consideration 
of  his  promises  as  agent  of  the  company  that,  the  machine 
would  be  made  to  work  satisfactorily.  The  trial  court  found 
as  follows  on  this  subject: 

**That  said  acceptances  and  letters  were  signed  upon  the 
condition,  understanding,  and  with  the  assurance  on  the 
j>art  of  the  company  that  it  would  nevertheless  stand  back 
of  the  machine  and  see  that  it  was  made  to  fulfil  said  repre- 
sentations and  warranties,  and  without  any  intent  on  the 
part  of  the  defendants  Brandt  to  waive  their  right  to  insist 
upon  its  so  doing.*' 


For  this  finding  there  was  ample  proof. 

We  are  satisfied  that  there  was  no  release  or  waiver  of 
the  defendants'  rights  to  claim  damages  for  the  fraudulent 
representations,  and  no  such  acceptance  as  precludes  them 
from  maintaining  their  counterclaim.  Svoboda  v.  Barta, 
169  Wis.  338,  172  N.  W.  719.  There  are  numerous  cases 
in  this  state  which  support  the  view  that  the  facts  found  in 
this  case  would  not  constitute  an  acceptance  waiving  a 
recovery  where  a  breach  of  warranty  or  rescission  is  claimed. 
Walter  A.  Wood  M.  &  R.  M:  Co.  z\  Calvert,  89  Wis.  640. 
62  N.  W.  532;  Poxv.  Wilkinson,  133  Wis.  337,  113  N.  W. 
669;  Lorrw^  v.  Hart-Parr  Co.  146  Wis.  261,  131  N.  W.  446; 
J.  L  Case  T.  M.  Co,  v.  Johnson,  140  Wis.  534,  122  N.  W. 
1037;  Greene  v.  Curtis  A.  Co.  144  Wis.  493,  129  N.  W.  410. 
For  at  least  equal  reason  such  facts  would  not  prevent  re- 
covery for  fraudulent  representations.  See  extended  note, 
L.  R.  A.  1918A,  113. 

The  notes  given  by  defendants  were  accompanied  by  their 
chattel  mortgage  on  the  dredge  and  this  mortgage  was  as- 
signed by  the  company  to  the  plaintiffs  as  part  of  their  ar- 
rangement. Defendants  failed  to  pay  these  notes  which  had 
been  indorsed,  and  plaintiffs  in  December  commenced  pro- 
ceedings to  foreclose  tlie  mortgage.  There  was  a  sale  of  the 
dredge  under  the  mortgage  and  an  affidavit  was  filed  pur- 
porting to  comply  with  sec.  2316r,  Stats.  But  the  court 
found  that  it  was  not  a  compliance,  and  appellants'  counsel 
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do  not  seriously  question  this  finding.  The  court  also  found 
that  there  was  no  voluntary  surrender  of  the  dredge  and  that 
the  seizure  was  hostile.  As  a  conclusion  of  law  the  court 
found  that  this  failure  satisfied  and  discharged  the  claim  of 
plaintiffs,  and  that  defendants  were  entitled  in  addition  to 
the  penalty  of  $25  imposed  by  the  statute. 

The  testimony  on  this  subject  was  very  brief.  One  of  the 
defendants  testified  as  follows: 

"I  did  not  protest  against  the  selling  of  the  dredge.  My 
father  did  not.  I  voluntarily  let  the  dredge  be  taken  and 
sold.  I  told  the  people  to  take  it  and  sell  it  under  the 
'chattel  mortgage.  ...  I  told  Mr.  Anderson  to  take  the 
dredge  and  sell  it  under  the  chattel  mortgage;  that  we 
wouldn't  have  no  more  to  do  with  it.  I  told  him  that  at 
Necedah  the  last  time  he  was  out  there." 

Although  the  statute  in  question  was  undoubtedly  enacted 
to  prevent  abuses  which  may  have  been  serious,  and  although 
like  other  statutes  it  is  to  be  enforced  by  the  courts,  still  it  is 
a  harsh  statute  and  if  given  too  strict  a  construction  may 
work  serious  injustice  to  parties  acting  in  perfect  good  faith. 
In  construing  the  statute  in  a  former  case  Mr.  Justice  Ker- 
WIN  said: 

"It  seems  quite  clear  that  the  taking  contemplated  by  this 
statute  is  a  taking  m  invitum  under  and  by  virtue  of  the 
power  to  take  and  reduce  to  possession  as  given  in  the 
mortgage.  The  taking  and  sale  under  the  mortgage  within 
this  statute  means  a  hostile  taking  by  virtue  of  the  right  to 
dispossess  the  mortgagor  of  his  possession  and  property 
under  the  power  given  in  the  mortgage.  The  statute,  we 
think,  is  capable  of  this  construction  without  doing  violence 
to  its  language,  and  in  view  of  its  highly  penal  character  it 
should  receive  such  construction."  Hammel  v.  Catrnes,  129 
Wis.  125,  107  N.  W.  1089. 

We  are  not  able  to  construe  the  testimony  above  quoted 
in  the  same  manner  as  the  trial  court,  and  we  therefore  hold 
that  the  taking  was  not  hostile  but  was  consented  to  by  the 
defendants,  that  the  debt  w^as  not  discharged  thereby,  and 
that  no  penalty  was  incurred. 

With  abundant  caution  respondents'  counsel  pleaded  facts 
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which  would  call  for  relief  either  on  the  ground  of  fraudu- 
lent representation  or  rescission  or  breach  of  warranty  as 
the  proof  might  develop.  In  the  argument  and  briefs  there 
has  been  considerable  discussion  of  the  law  as  to  breach  of 
warranty  and  rescission  which  in  view  of  our  conclusion  does 
not  require  attention.  The  jury  assessed  the  damages  suf- 
fered by  the  defendants  by  reason  of  the  false  representa- 
tions in  the  sum  of  $4,500.  There  had  been  paid  to  the  com- 
pany to  apply  on  the  account  $1,000.  The  dredge  was  sold 
under  the  chattel  mortgage  before  the  action  was  brought 
and  was  bid  in  by  the  company  for  the  sum  of  $1,000.  Some 
proof  was  given  by  defendants  of  damages  for  the  expense 
incurred  in  testing  the  dredge,  but  the  trial  -court  held  that 
the  evidence  was  so  indefinite  that  it  should  not  be  submitted 
to  the  jury.    We  find  no  error  in  such  action. 

The  court  rendered  judgment  in  favor  of  the  defendants 
dismissing  the  complaint,  for  costs  against  the  plaintiflfs  and 
the  company,  for  damages  against  the  company  in  the  sum 
of  $1,000  and  interest,  and  for  the  penalty  of  $25  against 
the  plaintiflfs  based  on  the  statute  and  the  holding  that  no 
proper  affidavit  was  made  after  the  chattel-mortgage  sale. 
In  view  of  our  ruling  that  the  taking  of  the  property  under 
the  chattel  mortgage  was  not  hostile,  the  judgment  should  be 
modified  by  excluding  the  penalty,  but  in  other  respects  it 
should  be  affirmed. 

By  the  Court. — ^Judgment  modified  as  indicated  in  the 
opinion,  and  as  so  modified  affirmed.  No  costs  to  be  taxed 
in  this  court,  except  clerk's  fees  to  be  paid  by  the  plaintiff 
appellants. 

RosENBERRY,  J.  (dissefitiftg) ,  Inasmuch  as  there  are  a 
number  of  questions  decided  in  this  case,  I  feel  that  it  is  my 
duty  to  state  my  reasons  for  dissenting  from  the  judgment 
of  this  court. 

While  the  Austin  Company  contends  that  evidence  as  to 
conversations  between  the  parties  prior  to  the  making  of 
the  contract  was  inadmissible,  its  first  contention  is  that,  if 
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admissible,  the  facts  established  thereby  are  not  sufficient 
to  form  a  basis  of  fraud.  With  this  contention  I  agree. 
The  undisputed  evidence  shows  that  the  Brandts  knew  thai 
they  were  purchasing  a  machine  to  be  thereafter  manufac- 
tured and  delivered. 

By  the  special  verdict  the  jury  found  that  the  Austin 
Company  induced  the  Brandts  to  purchase  the  dredge  and 
execute  the  contract  in  (luestion  by  making  the  following 
representations : 

(a)  That  the  dredge  in  question  was  of  a  kind,  character, 
and  construction  so  as  to  properly  do  the  work  for  which 
Brandt  &  Son  desired  it. 

(b)  That  the  engine  with  which.it  was  equipped  was  a 
kerosene  engine  of  ample  capacity  to  operate  all  motions 
either  independently  or  simultaneously. 

(c)  That  the  dredge  was  equipped  with  a  traction 
mechanism  sufficient  to  propel  or  move  it  by  means  of  the 
power  of  the  engine. 

The  jury  found  that  the  defendants  Brandt  relfed  u|x»n 
the  representations  (a),  (b),  and  (c)  and  that  the  repre- 
sentations were  false. 

The  contract  and  sj^cifications  prescribed  the  kind  of 
engine  with  w^hich  the  dredge  was  to  be  equipped  and  also 
provided  the  details  as  to  the  traction  mechanism,  and 
specified  the  amount  of  work  w^hich  the  dredge  should  be 
capable  of  doing  in  a  given  time  when  completed.  If  the 
dredge  as  manufactured  and  delivered  did  not  comply  with 
the  contract  and  specifications,  the  contract  provided  the 
manner  in  which  the  dissatisfaction  of  the  Brandts  was  t(^ 
be  expressed.  While  a  promise  to  do  an  act  in  the  future 
may  or  may  not  be  a  contract  for  the  breach  of  which 
damages  can  be  recovered,  mere  nonperformance  of  the 
promise  is  not  a  fraud.  Sheldon  v.  Davidson,  85  Wis.  138. 
55  N.  W.  161 ;  Tufts  v.  Wcinfcld,  88  Wis.  647,  60  N.  W. 
Q92;  Louis  F.  Fromer  dr  Co.  v.  Stanley,  95  Wis.  56,  69  N. 
W.  820;  Seymour  v.  Cushwaw  100  Wis.  580,  76  N.  W. 
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769;  Milwaukee  B.  C.  Co,  v.  Schoknecht,  108  Wis.  457, 
84  N.  W.  838;  James  Music  Co.  v.  Bridge,  134  Wis.  510, 
114  N.  W.  1108. 

I  find  no  statements  not  covered  by  the  contract  that  are 
shown  by  the  verdict  or  findings  to  be  untrue. 

The  trial  court  found,  in  accordance  with  the  undisputed 
facts,  that  the  Brandts  never  attempted  to  return  the  dredge 
but  pursued  their  rights  under  the  contract  to  the  end. 
Having  elected  to  keep  the  goods,  tl\e  Brandts  might  have 
recovered  by  way  of  recoupment  their  damages  for  breach 
of  warranty  (sec.  1684/ — 69,  Stats.).  In  their  answer  the 
defendants  Brandt  allege  that  they  had  offered  to  return  the 
g(xxls  and  had  done  all  things  necessary  upon  their  part  to 
effect  a  rescission  of  the  contract.  Upon  the  trial  no  at- 
tempt was  made  to  sustain  the  allegations  of  the  answer  in 
this  respect.  Upon  the  first  trial  of  the  dredge  the  defend- 
ants Brandt  signed  an  acceptance  in  the  following  language: 

"Gentlemen:  Pursuant  to  the  contract  between  yourself 
and  ourselves  dated  May  23,  1916,  for  one  Austin  dry  land 
dipper  dredge,  the  undersigned  has  this  day  witnessed  the 
demonstration  of  said  machine  and  accepts  the  same  as  being 
in  full  compliance  with  said  contract  and  without  further 
obligation  on  your  part  except  as  noted  on  the  back  of  this 
acceptance." 

On  the  back  of  the  acceptance  appeared  a  notation  that 
certain  castings  and  parts  were  to  be  furnished,  that  a  dipper 
of  different  capacity  was  to  be  supplied,  if  requested. 

In  October  there  was  a  second  trial  of  the  dredge  and  a 
second  written  acceptance  w^as  made,  which  bears  date  on 
Sunday,  October  9,  1916.  As  a  condition  of  signing  that 
acceptance  the  defendants  Brandt  demanded  and  received  a 
credit  of  $240  for  repairs  to  the  boom.  After  the  dredge 
had  been  tried  and  the  acceptances  signed  the  Brandts  sought 
to  have  the  time  of  payment  of  the  notes  given  therefor 
extended.     Tunis  Brandt  testified: 

**I  came  to  Grand  Rapids  after  these  notes  were  placed 
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for  collection  to  see  about  settling  the  matter  up.  I  made 
no  objection  at  that  time  that  there  was  any  fraud.  All 
I  wanted  was  an  extension  of  the  time  on  my  note." 

There  was  no  claim  that  the  signatures  in  the  acceptances 
were  procured  by  fraud.  The  trial  court  found  that  the 
signatures  were,  however,  qualified  by  agreement  of  the 
parties  to  the  extent  that  the  Austin  Company  agreed  ti> 
stand  back  of  the  machine. 

While  the  answer  oi  the  defendants  Brandt  contained  a 
counterclaim  for  damages  for  breach  of  warranty,  the  cr.se 
was  not  tried  upon  that  theory.  In  my  opinion  the  judg- 
ment should  be  reversed  and  the  case  sent  back  for  a  new 
trial,  first,  as  to  whether  or  not  there  was  a  qualified  accept- 
ance of  the  machine ;  and,  if  so,  whether  there  was  a  breach 
of  warranty  and  the  amount  of  damages  sustained  by  the 
defendants  Brandt  by  reason  thereof. 

I  am  authorized  to  say  that  Mr.  Justice  Eschweiler 
concurs  in  this  opinion. 


Wood  and  others,  Respondents,  vs.  Coleman  and  wife, 

Appellants. 

February  lo — March  8,  ip2i. 

Deeds:  Undue  influence:  Evidence:  Appeal:  Exceptions  not  con- 
sidered, 

1.  In  an  action  to  set  aside  a  deed  from  a  ninety- five-year-old 

father  to  his  daughter  and  her  husband,  where  the  evidence 
showed  that  the  deed  was  executed  when  it  was  apparent 
that  the  grantor  was  dying  and  that  the  transaction  was 
concealed  from  other  relatives,  findings  of  the  trial  court 
that  the  grantor  was  incompetent  and  that  the  deed  was  a  re- 
sult of  undue  influence  are  sustained. 

2.  Exceptions  will  not  be  considered  where  rulings  favorable  to 

the  appellant  would  not  change  the  decision  on  the  issue< 

litigated,  nor  will  they  be  considered  where  no  grounds  are 

stated,  no  propositions  argued,  and  no  principles  of  law 
discussed. 


8]  JANUARY  TERM,  1921.  555 

Wood  V.  Coleman,  173  Wis.  554. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

The  action  was  brought  to  set  aside  a  deed  by  which 
George  Wood,  deceased,  conveyed  certain  property  in  the 
town  oi  Windsor  to  his  daughter,  Anna  M.  Coleman,  and 
her  husband,  Thomas  G.  Coleman.  The  plaintiffs  are  heirs 
at  law  of  George  Wood,  deceased. 

George  Wood  died  intestate  on  the  night  of  May  12, 
1919,  at  the  city  of  Madison,  Wisconsin.  At  the  time  of  his 
death  he  was  nearly  ninety-five  years  of  age.  Between  12 
o'clock  noon  and  1  o'clock  p.  m.  of  the  day  of  his  death  he 
made  the  deed  in  question.  Two  causes  of  action  are  set 
forth  in  plaintiffs^  complaint,  alleging  entire  incapacity  of 
George  Wood  at  the  time  of  affixing  his  mark ;  entire  lack 
of  acknowledgment  of  the  instrument  by  George  Wood; 
entire  lack  of  delivery  of  the  deed;  and  fraud  and  undue 
influence  in  obtaining  the  deed. 

Defendants  plead  a  general  denial,  alleging  that  George 
Wood  was  of  sound  mind  and  memory  at  the  time  of  the 
conveyance ;  that  the  conveyance  was  the  free  act  and  deed 
of  George  Wood ;  that  on  the  day  in  question  George  Wood 
knew  all  of  his  children  and  grandchildren  and  nephews  and 
nieces  and  knew  all  about  his  property  and  the  location  there- 
of and  gave  directions  as  to  what  should  be  done  with  the 
same;  that  George  Wood  was  fully  cognizant  of  the  con- 
tents of  the  conveyance,  the  same  having  been  read  over  to 
him  several  times  by  defendant  Thomas  G.  Coleman  before 
the  execution  and  delivery' thereof  by  George  Wood  to 
Thomas  G.  Coleman  and  Anna  M.  Coleman;  that  the  instru- 
ment was  duly  acknowledged  and  recorded  according  to 
law;  that  the  conveyance  was  made  pursuant  to  a  former 
and  previous  agreement ;  and  that  the  execution  was  in  con- 
formity wdth  the  previous  agreement  made  during  the  fore- 
part of  April,  1919,  prior  to  the  coming  of  George  Wood 
into  the  home  and  residence  of  the  defendants. 
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The  court  found  that  at  the  time  the  deed  conveying  the 
property  in  question  to  defendants  was  signed  and  recorde<l 
(jeorge  Wood  did  not  possess  sufficient  mental  capacity  to 
make  a  valid  transfer  of  his  property  and  that  the  execution 
of  the  deed  was  procured  through  undue  influence  on  the 
part  of  the  defendants.  Judgment  was  entered  setting  aside 
the  deed.    This  is  an  appeal  from  such  judgment. 

For  the  appellants  there  was  a  brief  by  F.  K.  Shuttle- 
worth  of  Madison,  attorney,  and  Luce  &  Wilson  of  Elk- 
horn,  of  counsel ;  and  the  cause  was  argued  orally  by  Mr, 
Shuttlezvorth. 

For  the  respondents  there  was  a  brief  by  Gilbert,  Ela  <?^- 
Heilnian  of  Madison,  and  oral  argument  by  Emerson  Ela. 

SiEBECKER,  C.  J.  A  study  of  this  case  convinces  us  that 
the  trial  court's  findings  of  fact  are  well  sustained  by  the 
evidence.  The  opinion  of  the  court  gives  a  full  and  com- 
prehensive, statement  of  the  ultimate  facts  established  by 
the  evidence.  The  conclusions  of  facts  shown  by  the  evi- 
dence are  so  fully  stated  therein  that  nothing  is  left  to  be 
added  by  way  of  substance  or  comment.  We  adopt  it  in  its 
entirety  as  expressive  of  the  views  of  this  court: 

"There  are  many  circumstances  connected  with  this  case 
that  require  explanation  on  the  part  of  these  defendants. 
The  grantor  was  a  man  nearly  ninety-five  years  of  age,  who 
had  been  crippled  and  dependent  upon  others  for  care  for 
many  years.  He  was  taken  to  the  home  of  the  defendants, 
w^here  he  was  given  the  best,  of  care  and  the  kindest  of 
attention.  The  defendants  directed  the  preparation  of  the 
deed  on  Friday,  without  calling  the  scrivener  to  the  home 
or  giving  him  any  opportunity  to  communicate  with  deced- 
ent. It  was  apparent  to  those  who  saw  decedent  on  Sat- 
urday, Sunday,  and  Monday  that  he  was  rapidly  approach- 
ing the  end  of  life.  On  Saturday  he  was  breathing  hard 
and  spoke  few  words.  On  Sunday  he  was  gasping  for 
breath  and  too  sick  to  speak,  and  gave  no  sign  of  recogni- 
tion W'hen  his  son-in-law  bade  him  good-by.  On  Sunday 
the  deceased  himself  sent  word  to  his  oldest  son  that  he  was 


8]  JANUARY  TERM,  1921.  557 

Wood  V.  Colemau,  173  Wis.  554. 

dying.  On  Monday  forenoon  the  decedent  did  not  speak 
to  one  of  his  sons  who  came  to  see  him,  or  give  him  any 
sign  of  recognition.  On  Monday  afternoon  one  of  the 
deiendants'  witnesses,  who  was  a  trained  nurse,  recognized 
the  fact  that  he  was  a  dying  man.  Yet  defendants  did  not 
attempt  to  secure  the  execution  of  the  deed  until  Monday 
noon.  They  said  nothing  about  the  deed  to  the  other 
relatives  of  decedent  who  came  to  see  the  old  man.  But 
within  an  hour  of  the  time  when  the  last  of  these  relatives 
had  left  the  home  of  the  defendants  they  called  in  the 
neighboring  grocer,  who  had  a  notary's  commission,  and 
he  signed  the  acknowledgment  of  this  deed.  It  is  apparent 
from  his  testimony  that  he  had  no  conception  of  the  duty  of 
a  notary  in  taking  an  acknowledgment  under  such  circum- 
stances and  that  he  did  nothing  to  ascertain  whether  deced- 
ent knew  what  he  was  signing  or  whether  he  was  in  such 
mental  condition  as  to  be  able  to  acknowledge  such  an 
instrument.  The  defendants  did  not  tell  any  of  the  rela- 
tives of  the  decedent  of  the  execution  of  these  papers  until 
about  two  months  after  his  death,  and  then  they  suggested 
that  they  would  divide  the  property  described  in  the  deed 
with  one  of  the  children  of  the  decedent  if  she  would  stand 
with  them  in  this  contest. 

"Under  familiar  rules  this  set  of  circumstances  estab- 
lished prima  facie  that  the  deed  was  procured  by  undue 
influence,  'which  must  be  met  by  affirmative  evidence  estab- 
lishing good  faith  of  the  transaction.'  Nyhagen  v.  Mark- 
ham,  168  Wis.  91,  95, 169  N.  W.  283.  There  is  no  evidence 
which  satisfies  the  court  of  the  good  faith  of  the  transaction 
here  in  question.  The  testimony  of  the  witnesses  to  the 
deed  and  of  the  daughters  of  the  defendants  as  to  what  took 
place  at  the  time  of  the  execution  of  the  deed  does  not  sat- 
isfy the  court  because  of  the  demeanor  of  these  witnesses 
and  of  the  inherent  improbability  that  a  dying  man,  who 
gave  his  son  no  sign  of  recognition  during  the  forenoon, 
would  at  noon  of  the  same  day  give  specific  detailed  direc- 
tions as  to  the  stamping  and  recording  of  the  deed  as  testi- 
fied to  by  them. 

"The  decedent  did  not  have  the  power  to  comprehend  his 
property  even  as  early  as  the  fall  of  the  year  preceding  his 
death  in  May.  He  then  suggested  the  necessity  of  selling 
the  land  here  in  question  in  order  to  keep  himself  out  of  the 
poorhouse,  when  he  in  fact  had  abundant  personal  property 
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to  supply  all  his  needs  without  selling  the  realty.  He  did 
doubtless  state  to  those  not  members  of  the  defendants' 
family  that  he  desired  to  give  the  property  here  in  question 
to  the  defendants,  but  this  was  after  he  had  come  to  live 
with  them  and  had  come  under  their  influence.  He  had 
previously  expressed  the  determination  to  divide  his  prop- 
erty among  his  children  equally.  The  evidence  is  volumi- 
nous. It  will  serve  no  useful  purpose  to  attempt  to  review- 
it  in  further  detail." 

We  have  examined  the  forty-eight  exceptions  presented 
by  appellant  to  the  rulings  of  the  trial  court  on  admission 
and  rejection  of  evidence.  It  is  our  opinion  that  none  of 
them  constitute  prejudicial  error  in  the  case.  The  excep- 
tions are  too  numerous  for  detailed  discussion,  and  are  not 
of  a  nature  to  require  treatment,  because  a  ruling  on  the 
points  embraced  in  the  exceptions,  favorable  to  appellant, 
would  not  have  changed  the  decision  upon  the  issues  liti- 
gated. As  to  most  of  these  exceptions,  the  observations 
made  in  Roedler  v.  C,  M,  &  St.  P.  R,  Co.  129  Wis.  270, 109 
N.  W.  88,  are  applicable: 

"No  grounds  are  stated,  no  propositions  argued,  and  no 
principles  of  law  discussed.  Obviously,  such  enumeration 
of  exceptions  is  not  what  is  contemplated  by  the  rules  of 
this  court  as  to  what  a  brief  should  contain.  Mere  excep- 
tions, not  deemed  worthy  of  specific  consideration  by 
counsel,  cannot  be  expected  to  receive  consideration  from 
this  court." 

By  the  Court. — The  judgment  appealed  from  is  affirmed. 
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WiEDNER,  Respondent,  vs.  National  Fisheries  Company, 

Appellant. 

February  lO — March  8^  ip^i. 

Frauds,  statute  of:  Sales:  Part  performance :  Telegrams  between 

offerer  and  his  agent:  Sufficiency. 

1.  An  allegation  in  the  complaint  of  the  seller  of  a  carload  of 

fish  that  the  defendant  buyer  refused  to  accept  the  car  in- 
volved after  it  was  partly  loaded,  or  to  pay  for  it,  nega- 
tived part  performance  of  the  contract  of  sale. 

2.  A  telegram  to  his  principal  from  the  agent  for  defendant,  the 

alleged  buyer  of  the  fish  from  plaintiff,  that  he  could  buy 
the  fish  for  twelve  cents  and  had  offered  eleven  and  one- 
half,  and  that  a  $500  deposit  was  demanded,  and  a  reply  from 
defendant  to  pay  a  half  cent  more  if  necessary,  that  the 
$500  was  wired,  and  to  ship  the  car  on  a  given  date,  are 
held  not  to  show,  taken  together,  a  completed  contract  in 
writing,  satisfying  the  statute  as  to  the  price  agreed  on,  since 
to  reach  the  conclusion  that  the  price  was  twelve  cents  a 
pound  recourse  to  parol  testimony  that  the  contents  of  the 
buyer's  telegram  were  conveyed  to  plaintiff  is  necessary. 

Appeal  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

Action  to  recover  damages  for  the  breach  of  a  contract 
for  the  purchase  of  a  carload  of  fish.  The  complaint  con- 
tains appropriate  allegations  showing  that  the  contract  was 
entered  into  in  this  manner:  On  December  16,  1919,  de- 
fendant sent  a  telegram  to  plaintiff  saying,  "Mr.  Mack,  our 
representative,  is  expected  to  call  to  see  you  Wednesday." 
January  20,  1920,  Mack  sent  this  telegram  to  defendant: 
"Can  buy  IVicdner's  fish  for  twelve  cents.  Have  offered 
eleven  and  one-half.  Five  hundred  dollars  deposit  de- 
manded." January  21,  1920,  defendant  telegraphed  Mack: 
"If  necessary  pay  one  half  cent  more.  Five  hundred  dollars 
wired.  Ship  car  on  23d;"  and  on  the  next  day  it  wired 
him,  "Have  not  sent  funds  yet.  Try  cancel  Wiedner  ship- 
ment for  this  week."  The  complaint  alleges  that  the 
contents  of  the  telegram  of  January  21st  from  defendant  to 
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Mack  was  orally  communicated  to  plaintiff;  that  he  pre- 
pared and  had  the  fish  ready  for  shipment  on  the  23d ;  that 
defendant  refused  to  receive  it,  to  his  damage  in  the  sum  of 
$535.50,  and  that  the  total  value  of  the  carload  at  twelve 
cents  per  pound  was  $3,213  in  addition  to  cost  of  boxes. 
From  an  order  overruling  its  general  demurrer  to  the  com- 
plaint the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Richmond,  Jack- 
man,  Wilkie  &  Toebaas  of  Madison,  and  oral  argument  by 
Harold  M.  Wilkie. 

For  the  respondent  there  was  a  brief  by  Kroncke  6r 
Satithoff,  attorneys,  and  H,  H.  Piietz,  of  counsel,  all  of 
Madison ;  and  the  cause  was  argued  orally  by  Mr.  Puetz. 

a 

ViNjE,  J.  The  allegation  in  the  complaint  that  "the  de- 
fendant corporation  refused  to  accept  said  car  of  carp  after 
the  same  was  partly  loaded,  or  to  pay  for  the  same,"  nega- 
tives a  part  performance  of  the  contract  and  that  cannot  be 
relied  upon  to  take  it  out  of  the  statute  of  frauds.  Do  the 
telegrams  themselves  without  the  aid  of  parol  testimony 
show  a  completed  contract?  The  trial  court  held  that  "the 
telegrams  of  the  defendant,  the  party  sought  to  be  charged, 
clearly  disclose  that  the  plaintiff  is  the  seller  and  the  defend- 
ant the  buyer,  that  the  property  is  a  car  of  fish  belonging  to 
plaintiff  which  is  to  be  shipi>ed  on  January  23d,  that  the 
price  is  twelve  cents  per  pound,  and  that  the  terms  of  pay- 
ment require  the  immediate  deposit  of  $500."  We  cannot 
concur  in  the  conclusion  that  the  telegrams  show  the  price 
to  be  twelve  cents  per  pound.  To  reach  that  conclusion 
recourse  must  be  had  to  the  parol  testimony  that  the  contents 
of  the  telegram  of  January  21st  were  conveyed  to  plaintiff, 
atid  then  the  inference  would  have  to  be  drawn  that  plaintiff 
stood  firm  as  to  price.  Without  that  parol  link  no  one  can 
say  what  terms  were  agreed  upon.  In  a  negotiation  for  the 
sale  of  an  article  it  does  not  absolutely  follow  that  an  agent 
invested  with  authority  to  pay  the  asking  price  of  the  article 
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will  pay  such  price.  The  tel/egram  of  January  21st  implies 
further  negotiations  as  to  price  and  there  is  no  writing  to 
disclose  the  result.  For  that  reason  an  essential  part  of  the 
contract,  namely,  the  purchase  price,  is  not  in  writing  and 
the  contract  falls  within  the  ban  of  the  statute. 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
.directions  to  sustain  the  demurrer. 


Eau  Claire  Sand  &  Gravel  Company,  Appellant,  vs. 
Cleveland  and  another.  Respondents. 

February  lo — March  8,  ip2T, 

Workmen* s  covipensaiion:  Failure  to  comply  with  safety  order: 
Increased  covipensaiion:  Pulleys  exposed  to  contact. 

Where  part  of  the  machinery  of  a  sand  and  gravel  crane  con- 
sisted of  a  long  belt  carrier  driven  by  a  pulley  thirty-six 
inches  in  diameter  and  reached  by  a  platform,  such  pulley 
was  "exposed  to  contact"  within  the  meaning  of  Order  No.  2 
of  the  industrial  commission  requiring  all  pulleys  over 
eighteen  inches  in  diameter  which  are  exposed  to  contact 
to  be  guarded;  and  hence  a  workman  caught  in  the  un- 
guarded pulley  while  applying  dressing  was  properly  awarded 
increased  compensation  by  way  of  penalty  because  his  injury 
resulted  from  the  faihire  to  comply  with  the  orders  of  the 
commission. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirvicd. 

Workmen's  compensation.  The  respondent  Cleveland 
was  injured  October  2,  1919,  while  in  the  employ  of  the 
plaintiff.  Upon  a  proper  proceeding  before  the  Industrial 
Commission  the  Commission  awarded  the  respondent  Cleve- 
land compensation  amounting  to  $1,959.15,  and  awarded 
him  the  further  sum  of  $368.48  increased  compensation  by 
way  of  a  penalty  assessed  by  reason  of  the  failure  of  the 
plaintiff  to  guard  its  machinery  in  accordance  with  the  orders 
of  the  Industrial  Commission.     The   Commission    found 
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"that  the  applicant's  injury  was  proximately  caused  by  a 
failure  of  the  respondent  to  comply  with  safety  orders  of  the 
Industrial  Commission,  namely  orders  1  and  2,  and  that  by 
reason  thereof  this  applicant  is  entitled  to  additional  com- 
pensation from  the  respondent  equal  to  fifteen  per  cent,  of 
the  primary  amount,  or  $368.48." 

This  action  was  begun  to  review  the  award  of  the  Com- 
mission giving  respondent  Cleveland  the  increased  compen- 
sation. Upon  the  trial  in  the  circuit  court  the  award  of  the 
Commission  was  confirmed,  and  from  the  judgment  of  con- 
firmation the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  John  B.  Fleming 
and  A.  IL  Shoemaker,  both  of  Eau  Claire,  and  oral  argu- 
ment by  Mr,  Shoemaker, 

For  the  respondent  Railroad  Commission  there  was  a 
brief  by  the  Attorney  General  and  W infield  W.  Gihnan, 
assistant  attorney  general,  and  oral  argument  by  Mr.  Gil- 
man. 

Rosen  BERRY,  J.  The  respondent  Cleveland  was  employed 
at  a  sand  and  gravel  crane.  A  part  of  the  machinery  con- 
sisted of  a  belt  carrier  about  200  feet  long  which  was 
constructed  on  an  incline  and  was  operated  by  a  motor. 
The  belt  was  driven  by  a  pulley  and  as  it  moved  upward 
carried  sand  in  the  sag  of  the  belt.  The  belt  was  twenty 
inches  wide  and  the  pulley  at  the  upper  end  was  twenty-two 
inches  wide  and  thirty-six  inches  in  diameter.  A  platform 
was  built  near  the  pulley  at  the  upper  end  of  the  belt,  and 
it  was  at  this  pulley  that  the  respondent  Cleveland  was  in- 
jured. At  the  time  of  his  injury  he  had  gone  to  the  platform 
with  a  stick  of  dressing  for  the  purpose  of  applying  it  to 
the  pulley,  the  belt  having  stopped.  In  response  to  a  signal 
the  superintendent  stopped  the  machinery  and  was  then  told 
by  the  respondent  Cleveland  to  start  it  again.  The  respond- 
ent Cleveland  continued  to  apply  the  dressing  to  the  pulley 
while  the  belt  was  in  motion,  and  in  so  doing  the  glove  which 
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he  was  wearing  became  fastened  to  the  pulley  and  his  hand 
and  arm  were  drawn  in  between  the  belt  and  the  pulley.  The 
belt  and  the  pulley,  at  the  place  where  the  injury  occurred, 
were  unguarded.  Order  No.  2  of  the  Industrial  Commission 
is  as  follows: 

"All  pulleys  over  eighteen  inches  in  diameter  which  are 
exposed  to  contact  must  be  guarded." 

Order  No.  1  is  in  part  as  follows: 

"All  belts,  ropes,  or  chain-driving  machinery  or  shafting, 
and  all  secondary  belts,  ropes,  or  chains ;  in  short,  all  belts, 
ropes,  or  chains  exposed  to  contact,  except  belts  which  are  so 
small  or  those  which  move  so  slowly  that  there  is  no  possibil- 
ity of  danger,  must  be  guarded.  .  .  . 

"Note  (a)  The  term  'belt'  or  'secondary  belts'  means 
belts  which  transmit  power  and  do  not  apply  to  sanding  or 
polishing  belts,  or  belts  used  for  abrasive  purposes;  such 
belts  must  be  guarded  where  possible." 

The  Industrial  Commission  found  that  the  pulley  at  which 
the  respondent  Cleveland  was  injured  came  within  the  pro- 
visions of  Order  No.  2.  This  finding  w^as  confirmed  by  the 
trial  court.  The  trial  court  correctly  held  that  the  finding 
was  supported  by  substantially  credible  evidence  and  could 
not  be  set  aside  for  that  reason.  It  is  contended  that  the 
pulley  in  question  is  not  covered  by  Order  No.  2  because  not 
exposed  to  contact  within  the  meaning  of  that  order.  The 
circumstances  of  this  case  show  that  it  was  exposed  to  con- 
tact in  the  ordinary  course  of  the  company's  business.  We 
do  not  think  the  phrase  "exposed  to  contact"  means  to  con- 
tinuous or  frequent  contact,  but  to  contact  in  the  ordinary 
and  usual  course  of  the  operation  of  the  plant  without  regard 
to  its  frequency  or  in  frequency.  We  shall  not  attempt  to 
determine  whether  the  belt  in  question  transmits  power 
within  the  meaning  of  Order  No.  1.  It  is  not  necessary  to  a 
decision  of  this  case. 

By  the  Court. — Judgment  aflFirmed. 
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First  Wisconsin  Trust  Comi'any,  Respondent,  vs.  John- 
son, State  Treasurer,  Appellant. 

February  lo — March  4  /p^/. 

Banks  and  banking:  Trust  company  banks:  Consolidation:  Deposit 
of  securities  with  state  treasurer  by  consolidated  company: 
Amount  required. 

Under  sec.  202A — 77 rr.  Stats.,  in  spite  of  seeming  conflict  aris- 
ing from  the  broad  terms  used,  on  the  consolidation  of  two 
trust  company  banks  the  new  corporation  takes  the  place  of 
the  old  companies,  and,  succeeding  to  their  assets  and  assum- 
ing their  liabilities,  succeeds  to  the  ownership  of  the  securi- 
ties deposited  by  them  under  sec.  2024 — 77 j  with  the  state 
treasurer,  and  need  not  deposit  additional  securities,  but  may 
withdraw  from  those  theretofore  deposited  all  exceeding*  the 
maximum  $100,000  deposit  required  of  such  a  company  how- 
ever large  its  capital. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Rav  Stevens,  Circuit  Judge.     Affirmed. 

Prior  to  August,  1919,  two  trust  company  banks  were 
existing  and  transacting  business  as  such  in  the  city  of  Mil- 
waukee. Each  had  duly  complied  with  the  provisions  of 
.sec.  2024 — 77 j,  Stats.,  providing  for  the  deposit  of  an  in- 
demnity fund  with  the  state  treasurer  for  the  faithful  execu- 
tion of  any  trust  which  might  be  lawfully  imposed  upon  and 
accepted  by  them. 

The  First  Trust  Company  then  had  a  capital  stock  of 
$300,000  and  a  surplus  of  $200,000.  The  W^isconsin  Trust 
Company  had  a  capital  stock  of  $500,000  and  a  surplus  of 
$300,000. 

Pursuant  to  due  proceedings  by  the  two  companies  and 
under  sec.  2024 — 77rr,  Stats.,  a  consolidation  was  effected 
in  August,  1919.  The  articles  of  association  of  the  Wis- 
consin Trust  Company  were  modified  by  changing  the  name 
to  the  ''First  Wisconsin  Trust  Company."  The  capital  stock 
was  made  $800,000,  and  its  surplus  fixed  at  $500,000.  The 
shareholders  of  the  two  trust  companies  were  to  surrender 
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their  respective  certificates  of  stock  in  exchange  for  certifi- 
cates of  the  new  company,  share  for  share. 

Negotiations  were  then  had  with  the  defendant  state 
treasurer  to  have  dehvered  to  such  First  M'isconsin  Trust 
Company,  plaintiflf  herein,  the  securities  in  excess  of  the  face 
value  of  $100,000  thereof  which  v^^ere  then  in  the  hands  of 
the  state  treasurer  and  theretofore  deposited  with  him  by 
the  two  trust  company  banks,  and  also  that  the  ownership 
in  the  remaining  $100,000  of  such  securities  be  recognized 
as  in  the  plaintiflf.  Such  negotiations  being  of  no  avail  this 
action  was  brought.  The  defendant  answered  admitting  all 
of  the  allegations  of  the  complaint  and  praying  judgment  for 
dismissal  thereof. 

Upon  such  pleadings  the  parties  moved  for  judgment  in 
their  favor  respectively.  The  court  made  his  findings  of 
fact  and  conclusions  of  law  upon  such  motions  and  directed 
judgment  in  favor  of  the  plaintiflf.  From  such  judgment 
the  defendant  has  appealed. 

The  portions  of  the  statute  deemed  material  for  considera- 
tion in  this  matter  are  as  follows: 

''Indemnity  fund;  deposit  with  state  treasurer.  Section 
2024 — 77 j.  Before  any  such  corporation  shall  commence 
business  it  shall  deposit  with  the  state  treasurer  not  less 
than  fifty  per  eentum  of  the  amount  of  its  capital  stock,  pro- 
vided, however,  that  no  such  corporation  shall  be  required 
to  deposit  more  than  one  hundred  thousand  dollars,  such 
deposit  to  be  in  cash,  bonds,  or  mortgages,  .  .  .  which  cash, 
bonds,  mortgages,  or  notes  and  mortgages,  or  public  stocks 
or  bonds  shall  be  approved  by  the  commissioner  of  banking 
and  shall  be  held  by  the  state  treasurer  in  trust  as  security 
for  the  faithful  execution  of  any  trust  7vhich  may  be  laiv- 
fully  imposed  upon  and  accepted  by  it;  such  corporation 
may  from  time  to  time  withdraw  the  said  securities  as  well 
as  the  cash,  or  any  part  thereof ;  provided  that  securities  or 
cash  of  the  amount  and  value  required  by  this  section  vShall, 
at  all  times,  during  the  existence  of  such  corporation  remain 
in  the  possession  of  the  state  treasurer  for  the  purpose  afore- 
said and  until  othenvise  ordered  by  a  court  of  competent 
jurisdiction.     The   said  treasurer  shall  pay  over  to  such 
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corporation  the  interest,  dividends,  or  other  income  which 
he  shall  collect  upon  such  securities,  or  he  may  authorize 
the  said  corporation  to  collect  the  same  for  its  own  benefit. 
Upon  such  deposit  being  made  and  approved,  the  state 
treasurer  shall  issue  a  certificate  of  such  fact  and  an  amount 
equal  to  the  sum  stated  in  such  certificate  shall  remain  with 
him  in  the  manner  provided  above ;  in  case  the  capital  stock 
shall  be  increased  or  diminished  the  amount  of  such  deposit 
shall  be  increased  or  diminished  to  comply  herewith  and  a 
new  certificate  of  such  fact  shall  be  issued  accordingly/* 

"Corporate  powers.  Section  202-1 — 7.7k,  Any  such 
corporation  shall  have  the  following  powers:   .   .    . 

"(6)  Any  such  corporation  shall  have  power,  in  and  b^- 
its  corporate  name,  to  take,  receive,  hold,  pay  for,  reconvey, 
and  dispose  of  any  effects  and  property,  real  or  personal, 
which  may  be. granted,  committed,  transferred,  or  conveyed 
to  it  with  its  consent,  upon  any  terms,  or  upon  any  trust  or 
trusts  at  any  time,  by  any  person  or  persons,  including 
married  women  and  minors,  bodies  corporate,  or  any  court, 
including  the  courts  of  the  United  States,  and  to  administer, 
fulfil,  and  discharge  the  duties  of  such  trust  or  trusts  for 
such  remuneration  as  may  be  agreed  upon.  ..." 

Trust  funds;  accounts,  how  kept.  Section  2024 — 77m. 
Every  such  corporation  shall  keep  its  trust  accounts  in  books 
separate  from  its  own  general  books  of  account.  All  funds 
and  property  held  by  it  in  a  trust  capacity  shall,  at  all  times, 
be  kept  separate  from  the  funds  and  property  of  the  corpora- 
tion, and  all  deposits  by  it  of  such  funds  in  any  banking 
institution  shall  be  deposited  as  trust  funds  to  its  credit  as 
trustee,  and  not  otherwise.  Every  security  in  which  trust 
f  imds  or  property  are  invested  shall,  at  once,  upon  the  receipt 
thereof,  be  transferred  to  it  as  trustee,  executor,  adminis- 
trator, guardian,  receiver,  assignee,  or  other  trustee  as  the 
case,  may  .be  for  each  particular  trust  or  fund  by  name  and 
immediately  entered  in  the  proper  books  as  belonging  to 
the  particular  trust  whose  funds  have  been  invested  therein. 
Any  change  in  such  investment  shall  be  fully  specified  in  and 
under  the  account  of  the  particular  trust  to  which  it  belongs, 
so  that  all  trust  funds  and  property  shall  be  readily  identi- 
fied at  any  time  by  any  person." 

^^Consolidation  of  trust  company  banks.  Section  2024 — 
77rr.  (1)  Any  trust  company  bank  organized,  continued 
or  reorganized  under  this  subchapter  may  consolidate  with 
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any  other  similar  corporation  within  the  same  county,  city, 
town  or  village  in  the  manner  provided  for  the  consolidation 
of  banks  imder  section  2024 — 2Sn;  and  in  the  event  of  such 
consolidation  the  consolidated  corporation,  by  whatever 
name  it  niay  assume  or  be  knozun,  shall  be  a  continuation 
of  tlie  entity  of  each  and  all  of  the  corporations  so  consoli- 
dated for  all  purposes  whatsoever,  including  holding  and  per- 
forming any  and  all  trusts  and  fiduciary  relations  of  what- 
soever nature  of  which  the  corporations  so  consolidating, 
or  either  or  any  of  them,  was  fiduciary  at  the  time  of  such 
consolidation,  and  also  including  its  appointment  in  any 
fiduciary  capacity  by  any  court  or  otherwise,  and  the  hold- 
ing,  accepting  and  performing  of  any  and  all  trusts  and 
fiduciary  relations  whatsoever  as  to  or  for  which  either  or 
any  one  of  the  corporations  so  consolidating  may  have  been 
appointed,  nominated  or  designated  by  any  will  or  convey- 
ance or  othenuise,  zvhether  or  not  such  trust  or  fiduciary 
relation  shall  have  come  into  being  or  taken  effect  at  the 
time  of  such  consolidation/' 

''Consolidation  of  banks.  Sec.  2024 — 28n.  (1)  That 
any  two  or  more  banks  located  within  the  same  county, 
city,  town  or  village  may,  with  the  approval  of  the  com- 
missioner of  banking,  consolidate  into  one  bank  under  the 
citarter  of  either  existing  bank  on  such  terms  and  conditions 
as  may  be  lawfully  agreed  upon  by  a  majority  of  the  board 
of  directors  of  each  bank  proposing  to  consolidate  and,  be 
ratified  and  confirmed  by  the  affirmative  vote  of  the  stock- 
holders of  each  such  bank  owning  at  least  two  thirds  of  its 
capital  stock  outstanding.  .  .  . 

*'(2)  The  bank  or  banks  consolidating  with  another 
bank  under  the  provisions  of  the  preceding  subsection  shall 
not  be  required  to  go  into  liquidation  but  their  assets  and 
liabilities  shall  be  reported  by  the  bank  with  which  they  have 
consolidated ;  and  all  the  rights,  franchises  and  interests  of 
said  banks  so  consolidated  in  and  to  every  species  of  prop- 
erty, personal  and  mixed,  and  choses  in  action  thereto  be- 
longing, shall  be  deemed  to  be  transferred  to  and  vested  in 
such  bank  into  which  it  is  consolidated  without  any  deed  or 
other  transfer,  and  the  said  consolidated  bank  shall  hold 
and  enjoy  the  same  and  all  rights  of  property,  franchises 
and  interests  in  the  same  manner  and  to  the  same  extent 
as  was  held  and  enjoyed  by  the  bank  or  banks  so  consolidated 
therewith." 
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For  the  appellant  there  was  a  brief  by  the  Attorney  Gen- 
eral and  E.  E.  Brossard,  assistant  attorney  general,"  and  oral 
argument  by  Mr.  Brossard. 

For  the  respondent  there  was  a  brief  by  Miller,  Mack  &' 
Fairchild,  and  oral  argument  by  James  B.  Blake,  all  of  Mil- 
waukee. 


EsciiWEiLER,  J.  It  is  conceded  that  the  statutory  require- 
ments were  properly  carried  out  and  the  plaintiff  became  a 
lawfully  organized  trust  company  bank. 

The  defendant  contends  that  the  language  of  sub.  ( 1 ) , 
sec.  2024 — 77rr,  Stats.,  supra,  providing  that  such  consoli- 
dated corporation  "shall  be  a  continuation  of  the  entity  of 
each  and  all  of  the  corporations  so  consolidated  for  all  pur- 
poses whatsoever,"  so  fixes  and  preserves  the  former  cor- 
porate entities  of  the  two  trust  company  banks  that  the 
respective  deposits  by  such  former  corporations  of  $100,000 
W'orth  of  securities  with  the  state  treasurer  must  continue 
to  be  held  for  such  corporate  entities  to  the  same  effect  and 
purpose  as  before  such  consolidation. 

It  is  argued  that  if  by  the  provision  quoted  above  there 
be  now  and  hereafter  sufficient  warrant  and  authority  for 
the  corporation  which  has  resulted  from  the  consolidation  to 
step  into  and  fill  any  trust  positions  to  which  either  of  said 
prior  corporations  had  been  theretofore  or  shall  thereafter 
be  appointed  or  designated  as  completely  as  might  have  such 
respective  prior  corporations,  it  must  then  necessarily  follow 
that  by  preserving  such  a  right  a  corresponding  obligation 
must  continue  to  keep  and  preserve,  for  such  prior  corporate 
entities,  the  securities  theretofore  required  of  and  deposited 
by  them.  Defendant  also  lays  stress  upon  there  being  sub- 
stantial distinction  recognized  by  the  several  statutes  pro- 
viding for  the  consolidation  of  such  trust  company  banks 
under  sec.  2024 — 77 rr,  Stats.,  and  for  the  consolidation  of 
banks  under  sec.  2024 — 28n,  viz.  that  as  to  the  trust  com- 
pany banks  there  is  express  provision  for  a  continuation  of 
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the  entity  of  each  of  the  corporations  so  consolidated  and 
none  as  to  such  banks.  He  also  argues  that,  there  being  no 
express  authority  for  the  withdrawal  of  such  deposited  se- 
curities by  either  of  the  old  corporate  entities  upon  such 
consolidation  or  by  the  new  corporation  thereafter,  there  is 
thereby  indicated  a  legislative  intent  requiring  the  continued 
holding  of  such  respective  deposits  for  such  prior  and  there- 
after continued  corporate  entities.  And  from  either  or  all 
of  these  suggestions,  therefore,  that  the  defendant  is  in  duty 
bound,  under  the  provisions  of  the  statute  (sec.  2024- — 77 j, 
supra)  providing  for  such  deposit  of  securities,  to  continue 
to  hold  the  same  until,  as  therein  provided,  he  is  otherwise 
ordered  by  a  court  of  competent  jurisdiction. 

The  situation  presented  is  a  peculiar  one  and  we  have  no 
help  in  its  solution  from  any  decisions  of  this  or  other  juris- 
dictions. Such  authorities  as  Central  R.  &  B.  Co.  v,  Georgia, 
2  Otto  (92  U.  S.)  665,  and  Rergdorfs  Will  206  N.  Y.  309, 
99  N.  E.  714,  as  to  the  effect  of  consolidation  or  merger  of 
corporations,  are  under  statutes  different  from  those  before 
us  and  are  therefore  not  persuasive  either  way  in  the  present 
problem. 

We  think  the  trial  court  was  right  in  the  determination 
at  which  he  arrived  and  for  the  following  reasons:  The 
amount  of  such  securities  required  from  any  trust  company 
bank  is  fixed  ratably  as  to  the  capital  stock  up  to  the  maxi- 
mum of  $100,000.  Such  securities  are  not  pledged  for  any 
particular  trust  or  trusts  but  for  the  general  performance 
of  its  trust  obligations,  so  that  no  particular  cestui  que  tntst 
has  at  any  time  a  fixed  or  particular  interest  therein.  While 
no  provision  is  made  for  the  withdrawal  of  the  former  de- 
posits upon  such  cdnsolidation,  neither  is  there  any  provision 
that  such  consolidated  trust  company  bank  shall  make  a  new 
deposit  of  securities.  To  require  these  two  separate  deposits 
to  be  so  continued,  as  contended  for  by  the  defendant,  and 
to  prevent  the  present  new  trust  company  bank  from  having 
any  recognized  ownership  therein,  would  of  necessity  and 
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lopcally  require  it,  in  order  to  lawfully  do  business  under 
sec.  2024 — 77 j,  Stats.,  to  make  a  new  and  separate  deposit 
of  $100,000  in  securities.  Evidently  it  must  either  be  in  a 
position  to  assert  title  to  the  securities  which  belonged  to 
the  prior  corporate  entities  or  else  now  deposit  new  and  ad- 
ditional securities.  To  so  require  plaintiflf  as  such  new  trust 
company  bank  to  make  such  new  and  separate  deposit  as  a 
condition  precedent  to  its  lawfully  commencing  business  un- 
der the  said  statute  does  not  seem  a  justifiable  construction. 

The  evident  primary  purpose  of  sec.  2024 — 77rr  is  to 
authorize  one  company,  after  such  consolidation,  to  exist 'for 
all  the  practical  purposes  of  such  an  organization  where  two 
or  more  existed  before.  It  is  to  lessen  the  number  rather 
than  continue  the  same,  otherwise  the  consolidation  is  quite 
an  idle  formality. 

It  is  also  quite  apparent  that  the  purpose  of  sec.  2024 — 77  j. 
supra,  is  to  provide  that  such  an  organization  shall  give  sub- 
stantial assurance  to  its  present  and  prospective  patrons  that 
it  will  faithfully  perform  the  trusts  it  undertakes  and  that 
such  assurances  shall  be  held  and  safeguarded  by  an  official 
of  the  state. 

We  think  the  substantial  benefits  and  purposes  of  both  the 
statutory  provisions  here  in  question  can  be  best  preserv^ed, 
in  spite  of  the  seeming  conflict  arising  from  the  broad  terms 
used  in  the  later  of  the  two  statutes,  sec.  2024 — 77rr,  by 
holding,  as  we  now  do,  that  the  new  corporate  entity,  the 
plaintiflf  in  this  case,  succeeding  as  it  does  to  the  assets  and 
assuming  the  liabilities  of  both  the  old  entities,  also  succeeds 
to  the  ownership  of  the  securities  in  the  hands  of  the  defend- 
ant state  treasurer  and  is.  entitled  to  also  claim  the  benefit 
of  the  limitation  fixed  by  the  statute  as  to  the  maximum 
amount  of  such  securities  so  required. 

It  follows  therefrom  that  the  judgment  of  the  court  below 
must  be  aflSrmed. 

^Y  the  Court. — Judgment  affirmed. 
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In  re  Johnson. 

February  lo — March  8^  ig2i. 

Infants:  Juvenile  courts:  Nature:  How  designated  in  papers  and 
records:  Neglected  children:  Separate  trials:  Discretion  of 
court:  Right  to  jury  trial. 

1.  The  court  of  record  which  is  designated  by  the  judges  in  each 

county  as  the  court  for  the  exercise  of  juvenile  jurisdiction 
conferred  on  all  courts  of  record  is  not  a  separate  juvenile 
court,  and  the  venue  and  other  papers  on  appeal  therefrom 
should  be  stated  as  from  the  county  court  or  other  court 
designated  and  not  as  from  the  juvenile  court. 

2.  Proceedings  against  children  alleged  to  be  dependent  and  ne- 

glected are  not  criminal  proceedings,  but  are  in  the  exercise 
of  the  police  power  of  the  state  for  the  protection  of  the 
children. 

3.  The  granting  of  separate  trials  to  such  children  rests  in  the 

discretion  of  the  trial  court;  and  in  proceedings  against  four 
children  alleged  to  be  dependent  and  neglected,  where  all  the 
children  had  the  same  mother,  but  two  were  by  a  former 
husband,  and  they  were  all  living  together  with  their  mother 
and  her  present  husband  so  that  the  same  circumstances 
would  necessarily  be  brought  in  evidence  as  to  each  child,  it 
was  a  proper  exercise  of  the  discretion  of  the  trial  court  to 
refuse  to  grant  a  separate  trial  to  each  child. 

4.  Since  sub.  (1)    fa),  sec.  48.01,  Stats.  1919,  defines  dependent 

child  and  neglected  child  as  meaning  the  same  thing,  sub. 
(4)  of  the  same  section  entitles  a  neglected  child  to  a  trial  by 
jury  on  demand,  though  in  terms  it  refers  only  to  dependent 
and  delinquent  children. 

Appeal  from  a  judgment  of  the  county  court  of  Sauk 
county:  August  C.  Hoppmann,  Acting  Judge.    Reversed. 

Upon  the  petition  of  W.  H.  Ode,  resident  of  Sauk  county, 
a,ddressed  to  the  juvenile  jurisdiction  of  the  county  court 
of  that  county,  and  proceedings  subsequently  had  thereon, 
judgment  was  rendered  taking  the  custody  and  control  of 
Mabel  Johnson,  Rose  Johnson,  Elsie  Radtz,  and  Annie 
Raatz,  alleged  neglected  children,  from  their  parents,  James 
R.  Johnson  and  Tina  Johnson,  and  making  temporary  dis- 
position of  their  custody  and  control.  From  such  judgment 
the  parents  and  said  minor  children  bring  this  appeal. 
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For  the  appellants  there  was  a  brief  by  Rtiggles  &  Even- 
son  of  Baraboo,  and  oral  argument  by  W.  G.  Evenson. 

For  the  respondent  the  cause  was  submitted  on  the  briefs 
of  Henry  /.  Bohn,  district  attorney  of  Sauk  county. 

Owen,  J.  The  printed  case  and  briefs  refer  to  this  appeal 
as  one  from  the  juvenile  court  of  Sauk  county.  This  is 
improper.  The  statutes  do  not  create  a  separate  juvenile 
court.  Juvenile  jurisdiction  is  conferred  upon  all  courts  of 
record  and  provision  is  made  for  the  exercise  of  that  juris- 
diction by  such  court  of  record  in  each  county  as  may  be 
designated  by  the  judges  of  such  courts.  As  a  result  of 
careful  scrutiny  of  the  record  returned  to  this  court,  we 
discover  that  in  this  instance  this  jurisdiction  was  exercised 
by  the  county  court  of  Sauk  county.  The  proceedings  were 
had  in,  and  the  appeal  is  from,  the  county  court  and  not 
from  the  juvenile  court  of  Sauk  county.  The  venue  should 
have  been  so  stated  in  the  various  papers  pertaining  to  the 
case. 

Tina  Johnson  is  the  mother  of  Rose  Johnson,  aged  four 
years,  and  Mabel  Johnson,  aged  two  years,  by  her  present 
husband,  James  K.  Johnson,  and  of  Elsie  Raatz,  aged  four- 
teen years,  and  Annie  Raatz,  aged  twelve  years,  by  her 
former  husband.  At  the  time  of  the  institution  of  these  pro- 
ceedings said  children  were  living  at  the  home  of  Tina  John- 
son and  her  husband,  James  R.  Johnson,  in  Sauk  county. 
Wisconsin.  The  trial  court  found  that  said  Tina  and  James 
R.  Johnson  were  improper  persons  to  have  the  care,  custody, 
and  control  of  said  minor  children,  and  by  its  judgment  took 
from  them  the  custody  and  control  of  said  children  and  made 
temporary  disposition  thereof.  The  appellants  assail  this 
finding  of  the  court  as  not  being  sustained  by  the  evidence. 
From  a  careful  consideration  of  the  evidence  we  conclude 
that  the  finding  of  the  court  in  this  respect  is  abundantly 
sustained.  The  interests  of  no  one  concerned  will  be  pro- 
moted by  extended  reference  thereto,  and  with  this  state- 
ment 'we  leave  the  subject. 
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Error  is  also  assigned  because  the  trial  court  refused  a 
separate  trial  for  each  of  the  infant  children.  This  is  not  a 
criminal  proceeding,  as  was  fully  pointed  out  in  State  v. 
Scholl,  167  Wis.  504,  167  N.  W.  830: 

*'They  are  simply  statutory  proceedings  by  which  the 
state,  in  the  legitimate  exercise  of  its  police  power,  or,  in 
other  words,  its  right  to  preserve  its  own  integrity  and 
future  existence,  reaches  out  its  arm  in  a  kindly  way  and 
provides  for  the  protection  of  its  children  from  parental 
neglect  or  from  vicious  influences  and  surroundings,  either 
by  keeping  watch  over  the  chikl  while  in  its  natural  home, 
or,  where  that  seems  impracticable,  by  placing  it  in  an  insti- 
tution designed  for  the  purpose.'' 

The  granting  of  separate  trials  rested  in  the  discretion  of 
the  trial  court,  and  we  think  that  discretion  was  wisely  exer- 
cised. While  the  children  were  progeny  of  different  fathers, 
they  had  a  common  mother  and  were  living  in  the  same 
household  and  subject  to  the  same  influences.  An  inquiry 
into  the  conditions  surrounding  one  child  necessarily  dis- 
closed those  surrounding  the  others.  Even  though  the  court 
might  conclude  that  the  best  interests  of  some,  but  not  all, 
of  the  children  required  their  removal  from  the  control  and 
custody  of  the  parents,  it  would  not  necessarily  afifect  the 
disposition  to  be  made  of  the  others.  The  court  could  re- 
move some  of  them  without  removing  all.  It  seems  clear 
that  separate  trials  would  have  resulted  in  nothing  except 
additional  labor  and  expense.  To  be  candid,  it  would  have 
been  a  senseless  proceeding,  in  our  opinion. 

The  next  error  relied  upon  is  more  serious.  A  jury  trial 
was  demanded  in  behalf  of  each  and  all  of  the  children.  Sub. 
(4),  sec.  48.01,  Stats.,  provides  that 

"In  the  trial  in  a  juvenile  court  of  any  dependent  or 
delinquent  child,  any  person  interested  may  demand  a  jury 
of  SIX  persons,  or  the  judc^e  of  his  own  motion  mav  order 
such  jury,  to  try  the  case.'* 

Sub.  (1)  (a)  of  the  same  section  provides: 

"The  words  'dependent  child'  and  'neglected  child'  shall 
mean  any  child  under  the  age  of  sixteen  years,  who  for  any 
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reason  is  destitute  or  homeless,  or  abandoned  or  dependent 
upon  the  public  for  support;  or  has  not  proper  parental 
care  or  guardianship;  or  who  habitually  begs  or  receives 
alms;  or  who  is  found  hving  in  any  house  of  ill  fame,  or 
with  any  vicious  or  disreputable  person,  or  whose  home  by 
reason  of  neglect,  cruelty  or  depravity  on  the  part  of  its 
parents,  guardian  or  other  person  in  whose  care  it  may  be, 
is  an  unfit  place  for  such  child ;  or  any  child  under  the  age 
of  eight  years  who  is  found  begging,  or  singing  or  playing 
any  musical  instrument  upon  the  street  for  gain  or  is  used 
in  aid  of  any  person  so  doing/' 

Some  confusion  evidently  results  from  the  fact  that  the 
words  ''dependent  child'*  and  "neglected  child"  are  by  sub. 
(1)  (a)  described  to  mean  the  same  thing,  while  in  sub.  (4), 
providing  for  a  jury  trial,  the  words  "neglected  child"  are 
omitted.  Sub.  (4)  would  more  nearly  harmonize  with  the 
rest  of  the  section  if  it  provided  for  a  jury  trial  for  any 
"neglected,**  "dependent,"  or  "delinquent"  child.  However, 
in  view  of  the  fact  that  the  words  "dependent  child"  and 
"neglected  child"  are  defined  to  mean  one  and  the  same 
thing,  the  words  "dependent  child"  used  in  sub.  (4)  of 
necessity  include  the  words  "neglected  child."  The  statute, 
therefore,  plainly  provides  for  a  jury  trial  in  a  case  such 
as  this,  a  right  to  w^hich  the  children  in  this  case  were  entitled 
upon  demand  therefor.  Having  been  deprived  of  this  valu- 
able right,  it  cannot  be  said  that  they  had  a  law^ful  trial,  and 
for  the  error  resulting  from  the  denial  of  a  jury  trial  the 
judgment  must  be  reversed. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


8]  JANUARY  TERM,  1921.  575 

Estate  of  Boyce,  173  Wis.  575. 


Estate  of  Boyce. 

February  lo — March  8,  ip2i. 

Wills:  Legacies:  When  payable:  Conversion  of  real  estate  into 
cash:  Discretion  of  executors:  Interest  on  legacies:  Construc- 
tion of  will, 

1.  Where  the  will  of  testatrix  provided  for  the  conversion  of  real 

estate  into  cash  within  such  time  as  it  could  be  conveniently 
and  advantageously  done,  without  limiting  the  executors  to 
a  fixed  period  of  time  within  which  to  make  the  conversion, 
and  provided  for  the  payment  of  legacies  out  of  the  proceeds 
of  the  sale  of  the  real  estate,  the  legacies  were  not  due  until 
the  property  had  been  converted,  the  rule  that  a  general 
legacy  becomes  payable  one  year  after  the  death  of  the  testa- 
trix and  bears  interest  from  that  time  not  being  applicable. 

2.  A  will  giving  **one  third"  of  the  residue  of  the  estate  to  each 

of  two  daughters  and  "one  twelfth"  each  to  a  daughter-in-law 
and  seven  named  grandchildren,  is  construed  to  give  one 
third  to  each  of  the  two  daughters  and  one  twenty-fourth  to 
the  daughter-in-law  and  each  of  the  grandchildren,  it  being 
the  apparent  intention  of  testatrix  to  divide  the  other  third 
among  the  (Jaughter-in-Iaw  and  the  grandchildren. 

Appeal  from  a  judgment  of  the  county  court  of  Dane 
county:  A.  G.  Zimmerman,  Judge.    Reversed. 

The  action  was  broue^ht  to  construe  certain  pacts  of  the 
will  of  Anna  M.  Boyce,  deceased.  Objections  were  raised 
to  the  final  accounting  of  the  administrator  of  the  estate. 

The  residuary  clause  construed  by  the  court  was  as  fol- 
lows: 

"I  ^ive,  devise,  and  bequeath  the  rest  and  residue  of  my 
estate  as  follows:  To  my  daughter,  Clara  L.  Hersey,  one 
third;  to  my  daughter,  Anna  L.  Boyce,  one  third;  to  my 
daughter-in-law,  Maud  W.  Boyce,  one  twelfth ;  to  my  grand- 
daughter, Jessie  W,  Boyce,  one  twelfth;  to  my  grandson. 
Leonard  F.  Boyce,  one  twelfth ;  to  my  grandson,  Arthur  J. 
Boyce,  one  twelfth;  to  my  granddaughter,  Anna  L.  Whit- 
ney, one  twelfth ;  to  my  granddaughter,  Alice  H,  Boyce,  one 
twelfth;  to  my  grandson,  Reuben  Boyce,  one  twelfth;  to 
my  granddaughter.  Martha  Boyce,  one  twelfth." 

When  the  above  fractions  are  added  together  they  amount 
to  four  thirds. 
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The  court  held  that  the  testatrix  intended  by  the  residuary 
clause  to  give  one  third  of  the  residue  to  each  of  her  two 
daughters  mentioned  in  the  clause,  namely,  Clara  L.  Hersey 
and  Anna  L.  Boyce,  and  one  twenty-fourth  to  each  of  her 
seven  grandchildren  and  her  daughter-in-law  mentioned  in 
the  clause  instead  of  the  one-twelfth  therein  specified. 

The  court  also  allowed  interest  on  the  legacies  of  Clara 
L.  Hersey,  Ruth  Boyce,  and  Anna  L.  Boyce  from  one  year 
after  the  death  of  the  testator,  against  the  objection  of  the 
appellants.  Appeal  is  taken  from  the  judgment  of  the  court 
construing  the  above  mentioned  paragraph  and  allowing: 
interest  on  the  bequests. 

For  the  appellants  there  was  a  brief  by  Richuiond,  Jack- 
man,  IVilkic  &  Tocbaas  ox  Madison,  and  oral  argument  by 
Harold  M.  Wilkie, 

For  the  respondents  there  was  a  brief  by  Claftcey  cr* 
Lovernd  of  Stoughton,  and  c^ral  argument  by  E.  K.  Loverud. 

SiEBECKER,  C.  J.  The  court  allowed  interest  on  the  be- 
quests made  to  Anna  L.  Boyce,  Clara  L.  Hersey,  and  Ruth 
Boyce  Hersey  from  the  expiration  of  a  year  after  the  death 
of  the  testatrix.  The  court  acted  upon  the  generally  recog- 
nized legal  rule  that  a  general  legacy  becomes  due  and  pwiy- 
able  at  the  end  of  the  year  following  testator's  death,  and 
that  it  bears  interest  from  the  time  it  is  due.  Will  of  Barrett, 
ante.  p.  313,  181  N.  W.  220. 

It  is  urged  that  no  interest  should  have  been  allowed  on 
these  legacies  because  the  contents  of  the  will  indicate  an 
intention  by  testatrix  that  the  legacies  should  not  be  due 
until  the  property  had  been  converted  into  cash  by  the 
executors  as  provided  in  the  will.  The  will  contains  the 
followfng: 

"I  direct  my  executors  to  convert  all  mv  pronerty  into 
cash,  or  its  equivalent,  as  soon  as  the  same  can  be  conven- 
ientlv  and  advantagfeouslv  done,  and  to  dispose  of  the  pro- 
ceeds as  hereinafter  provided,  but  after  a  suflFicient  amount 
of  propertv  shall  have  been  so  converted  to  pav  the  specific 
legacies  hereinafter  provided  for  and  said  legacies  have  been 
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paid,  if  the  remaining  property  can  be  divided  satisfactorily 
to  all  the  parties  entitled  thereto,  as  hereinafter  provided," 
.  .  .  or  if  the  legatees  could  agree  in  writing  to  hold  it  in 
the  manner  specified,  then  "the  said  property  may  be  set  oflf 
to  them  in  accordance  with  said  agreement,  in  lieu  of  selling 
the  same  as  hereinbefore  directed." 

In  view  of  the  nature  and  kind  of  property  she  owned 
and  her  financial  obligations,  it  is  clear  that  the  testatrix 
intended  that  the  legacies  to  her  daughters  and  grand- 
daughter should  be  paid  out  of  the  proceeds  of  the  sale  of  her 
real  estate.  The  provisions  of  the  will  and  these  surround- 
ing circumstances  are  significant  and  decisive  indications 
that  she  intended  the  legacies  should  not  be  due  until  suffi- 
cient property  had  been  converted  into  cash,  and  such  con- 
version  was  to  be  accomplished  by  the  executors  within 
such  time  as  it  could  conveniently  and  advantageously  be 
done.  These  provisions  show  that  the  executors  were  not 
to  make  the  conversion  until  it  was  advantageous  to  the 
estate,  and  that  they  were  not  limited  to  a  year  or  other  fixed 
period  of  time.  Under,  these  circumstances  the  executors 
had  a  reasonable  time  to  eflFect  the  conversion.  There  is  no 
showing  that  the  conversion  of  the  estate  was  unduly  post- 
poned, and  the  trial  court  so  held.  It  appears  that  the  cash 
to  pay  these  legacies  was  not  received  until  April,  1919,  and 
the  legacies  were  paid  the  following  May.  Under  all  the 
provisions  of  the  will  it  must  be  held  that  the  will  shows  an 
intention  by  the  testatrix  that  the  pecuniary  legacies  to  her 
daughters  and  her  granddaughter  were  not  to  be  due  until 
the  property  had  been  converted  into  cash  and  was  available 
to  pay  them,  and  that  the  county  cotA  erred  in  allowing 
interest  on  such  legacies. 

Obviously  the  testatrix  made  a  mistake  in  paragraph  VII, 
quoted  above,  in  designating  the  fractional  parts  of  the  resi- 
due, because  the  total  of  the  bequests  equals  four  thirds. 
The  county  court  held  that  the  testatrix  intended  to  give  to 
each  of  her  daughters  named  one  third,  and  to  divide  the 
remaining  one  third  equally  between  her  daughter-in-law  and 

the  seven  grandchildren  designated  in  this  paragraph.    The 
Vol.  173-19 
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court  in  so  construing  this  paragraph  laid  stress  on  the  fact 
"that  her  two  daughters  were  first  in  her  affections  and  that 
she  quite  plainly  intended  to  provide  for  them  first  to  the 
extent  of  one  third  each,  and  then  bestow  the  remaining 
one  third  in  equal  shares  upon  the  members  of  the  class  con- 
sisting of  daughter-in-law  and  grandchildren,   who  were 
second   in   importance."     These   considerations  commend 
themselves  to  us  as  expressive  of  what  the  testatrix  intended, 
as  we  gather  it  from  the  contents  of  the  will  and  the  relation- 
ship of  the  persons  naturally  entitled  to  her  bounty.    This 
conclusion  is  supported  by  the  fact  that  she  most  naturally 
observed  and  noticed  the  simple  division  she  made  of  the 
residue  into  three  parts,  one  of  which  she  gave  to  each  of 
her  daughters,  and  divided  the  remaining  one  equally  be- 
tween the  members  of  the  second  class,  namely,  her  daugh- 
ter-in-law and  grandchildren.    There  is  a  much  stronger 
probability  that  she  committed  the  error  in  fractions  in  dis- 
posing of  the  one  third  in  eight  equal  parts  to  the  second 
class  than  that  she  committed  the  error  in  dividing  the  resi- 
due  of  the  estate  into  three  equal  parts.    Furthermore,  if  ap- 
pellants' claim  is  to  be  sustained,  then  every  division  made 
by  the  terms  of  this  paragraph  of  the  will  would  have  to  be 
changed;  that  is,  the  one  third  specified  as  bequests  to  each 
of  her  daughters  would  have  to  be  changed  to  one  fourth, 
and  the  second  class,  composed  of  daughter-in-law  and  seven 
grandchildren,  would  each  receive  one  sixteenth  of  the  resi- 
due, thus  changing  the  designated  portions  to  every  legatee 
embraced  in  this  paragraph  of  the  will.    We  are  persuaded 
that  the  county  coi^  correctly  construed  the  will  and  that 
it  harmonizes  with  the  views  expressed  in  Will  of  Ehlers, 
155  Wis.  46,  143  N.  W.  1050. 
By  the  Court. — The  judgment  appealed  from  is  reversed, 
•  and  the  case  remanded  to  the  Dane  countv  court  with  direc- 
tions  to  enter  judgment  in  conformity  with  this  opinion. 

EscHWEiLER,  J.,  dissents. 
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HiNZE,  Appellant,  vs.  Kurz,  Respondent. 

February  lo — March  8,  ip^i. 

Exchange  of  property:  Temporary  exchange  or  trade:  Burden  of 
proof:  Instructions:  Prejudicial  error:  Contracts:  Meeting  of 
minds. 

1.  Where  plaintiff  contended  that  he  had  exchanged  a  large  bull 

for  defendant's  small  bull  for  a  season  only,  but  possession 
and  all  indicia  of  ownership  of  the  animals  had  changed,  the 
burden  of  proving  that  the  exchange  was  for  a  limited  time 
rests  on  the  plaintiff. 

2.  Where  plaintiff  claimed  that  the  exchange  was   for  only  a 

season,  while  defendant  asserted  it  was  permanent,  an  instruc- 
tion that  unless  the  minds  of  the  parties  met  in  agreement  on 
an  exchange  for  the  season  judgment  should  go  for  defendant 
was  correct,  the  contract  being  executed  and  plaintiff  having 
the  burden  of  proof. 

3.  An  instruction  that  if  plaintiff  honestly  believed  he  was  making 

the  exchange  for  a  season  only  and  defendant  honestly  be- 
lieved the  same  the  verdict  should  be  for  plaintiff,  was  not 
proper,  as  a  party  is  bound  not  by  what  he  honestly  believes 
but  by  what  he  understands  and  agrees  to;  but  on  the  whole 
record  it  is  held  that  the  error  w^as  not  prejudicial  within  sec. 
3072m,  Stats. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shaw- 
ano county:  Edgar  V.  Werner,  Circuit  Judge.     Affirmed. 

Replevin.  On  February  19,  1919,  the  plaintiff  was  the 
owner  of  a  large  Hoi  stein  bull  and  the  defendant  was  the 
owner  of  a  small  Holstein  bull.  In  that  month  the  plaintiff 
and  defendant  entered  into  an  agreement  for  an  exchange 
of  the  two  bulls.  It  is  the  plaintiff's  contention  that  the  ex- 
change was  for  the  season  only.  It  is  the  defendant's  con- 
tention that  it  was  a  trade  and  that  he  became  the  owner  of 
the  large  bull.  The  following  December  the  plaintiff  de- 
manded a  return  of  the  large  bull  and  offered  to  return  the 
small  bull.  The  defendant  refused  to  make  the  exchange. 
The  plaintiff  began  this  action  to  recover  possession  of  the 
large  bull,  claiming  title  thereto.  The  action  was  begun  in 
justice's  court.  There  was  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  circuit  court,  the  issues  raised 


580        SUPREME  COURT  OF  WISCONSIN.    [M 

Hinze  v.  Kurz,  173  Wis.  579. 

by  the  pleadings  were  submitted  to  the  jury,  the  jury  found 
that  the  defendant  was  the  owner  of  the  large  bull,  fixed  the 
value  of  the  large  bull  at  $135,  and  damages  for  taking  and 
detention  at  six  cents.  The  defendant  had  judgment  accord- 
ingly, from  which  the  plaintiff  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Eberlein  &  Larson  of  Shaw^ano,  and  for  the  respondent  on 
that  of  P.  J.  Winter  of  Shawano. 

RosENBERRY,  J.     Plaintiff  assigns  three  errors: 

First.  That  the  court  erroneously  instructed  the  jury  as 
to  the  burden  of  proof. 

Second.  That  the  court  erroneously  charged  the  jury  with 
reference  to  the  meeting  of  the  minds  of  the  parties. 

Third.  That  the  court  erred  in  refusing  instructions  re- 
quested by  the  plaintiff. 

The  court  instructed  the  jury  that  the  burden  was  upon 
the  plaintiff  to  establish  by  a  preponderance  of  the  evidence 
the  transaction  as  claimed  by  him.  The  contention  of  plaint- 
iff is  that,  because  the  plaintiff  was  admittedly  the  owner  of 
the  large  bull  prior  to  the  time  of  the  exchange,  the  burden 
was  upon  the  defendant  to  show  his  title,  and  that  therefore 
the  burden  was  upon  the  defendant  to  establish  the  trans- 
action as  he  claimed  it.  It  is  argued  that  Dresser  v.  Lemma, 
122  Wis.  387,  100  N.  W.  844,  sustains  this  proposition.  In 
the  Djresser  Case  land  had  been  purchased  and  the  title 
thereto  taken  in  the  name  of  Mrs.  Blanding,  and  the  trial 
court  held  that,  the  deed  having  conveyed  title  to  Mrs, 
Blanding,  the  burden  was  upon  Lemma  to  show  that 
either  by  reason  of  fraud  the  title  was  wrongfully  con- 
veyed to  Mrs.  Blanding  or  that  a  constructive  trust  resulted 
by  reason  of  the  use  of  Lemma's  money  in  purchasing  the 
land.  The  Dresser  Case  is  authority  against  and  not  in 
favor  of  plaintiff's  position.  By  the  act  of  the  parties  the 
defendant  was  invested  with  all  the  indicia  of  ownership 
of  the  large  bull.  He  had  undisturbed  possession  of  the 
large  bull  over  a  long  period  of  time.    In  order  to  deprive 
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the  defendant  of  his  prima  facie  right  to  the  possession  of 
the  bull  it  was  necessary  for  the  plaintiff  to  show  title  in 
himself.  This,  under  the  circumstances,  he  attempted  to  do 
by  showing  that  the  exchange  was  not,  as  it  appeared  to  be, 
a  permanent  exchange,  but  a  temporary  exchange.  The 
defendant  in  this  case  was  in  a  position  analogous  to  that 
occupied  by  Mrs.  Blanding  in  the  Dresser  Case  and  not  to  the 
position  of  Lemma.  We  think  the  instruction  correctly 
placed  the  burden  of  proof  upon  the  plaintiff. 

The  second  and  third  assignments  of  error  involved  the 
correctness  of  the  instructions  given  by  the  court  and 
whether  or  not  requested  instructions  were  erroneously  re- 
fused. The  court,  in  effect,  instructed  the  jury  that  if  they 
did  not  find  that  the  minds  of  the  parties  met  upon  an  agree- 
ment for  an  exchange  for  the  season  only,  as  claimed  by 
the  plaintiff,  then  they  should  find  for  the  defendant.  The 
plaintiff  contends  that  there  was  room  for  a  finding  that  the 
minds  of  the  parties  never  met  and  that  the  instruction  ex- 
cludes consideration  of  that  situation  by  the  jury.  As  ap- 
plied to  the  facts  in  this  case,  we  think  that  contention  is 
not  sound.  The  transaction  here  was  executed,  not  execu- 
tory. Something  had  happened.  Either  the  bull  was  in 
possession  of  the  defendant  under  his  claim  that  the  ex- 
change was  a  trade  or  it  was  in  his  possession  under  the 
agreement  as  claimed  by  the  plaintiff  that  it  was  an  exchange 
for  the  season  only.  No  other  alternative  was  presented. 
The  burden  being  upon  the  plaintiff  to  establish  his  case, 
if  he  failed  in  so  doing  he  could  not  recover,  and  the  court 
correctly  instructed  the  jury  to  that  effect.  For  the  same 
reason  the  questions  proposed  by  the  plaintiff  relating  to 
w^hether  or  not  the  minds  of  the  parties  met  were  correctly 
refused.  The  issue  was  plain  and  simple  and  properly  sub- 
mitted by  the  general  verdict.  In  instructing  the  jury  the 
court  used  the  following  language : 

"That  is,  did  the  plaintiff  at  the  time  in  question  honestlv 
believe  that  he  was  making  an  exchange  of  said  bull  in 
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question  for  the  season  only,  and  did  the  defendant  at  the 
time  and  place  in  question  honestly  believe  that  he  was  mak- 
ing an  exchange  of  said  bull  in  question  for  the  season  only? 
If  both  the  plaintiff  and  defendant  honestly  believed  at  the 
time  and  place  in  question  that  the  exchange  of  the  bull  was 
for  the  season  only,  and  plaintiff  and  defendant,  in  fact, 
mutually  agreed  to  such  exchange,  as  claimed  by  the  plaint- 
iff, then  the  minds  of  the  parties  met." 

The  instruction  was  not  happily  phrased.  The  use  of  the 
words  '^honestly  believed''  was  unfortunate.  It  is  not  what 
a  party  to  a  contract  honestly  believes,  but  what  he  under- 
stands and  agrees  to,  that  binds  him.  The  instruction  cast 
upon  the  parties  a  greater  burden  than  the  law  required  them 
to  bear.  No  question  of  fraud  or  overreaching  was  involved. 
If  the  plaintiff  or  the  defendant  understood  the  facts  to  be  as 
stated  in  the  instruction,  he  must  have  honestlv  believed 
them.  A  subsequent  instruction  advised  the  jury  that  if 
they  found  that  the  agreement  entered  into  between  the 
parties  was  that  claimed  by  the  plaintiff,  it  would  be  their 
duty  to  find  for  the  plaintiff.  Upon  the  whole  record  it  does 
not  affirmatively  appear  that  the  error  was  prejudicial.  Sec. 
3072m,  Stats. 

By  the  Court. — ^Judgment  affirmed. 


HuxTixGTOx,  Appellant,  vs.  Fraternal  Reserve  Asso- 
ciation OF  OsiiKOSH,  Wisconsin,  Respondent. 

February  it — March  8,  ip2T. 

Insurance:  Fratcrval  associations:  Change  of  occupation  by  m- 
sured :  Becoming  member  of  regular  army:  Death  occurring 
from  natural  causes:  Officers  of  local  association :  Authority 
to  modify  contract  provisions. 

1.  Although  the  federal  statutes  providing  for  a  military  e<;tah- 
lishment  of  the  United  States  distinguish  hetween  "the  regu- 
lar army"  and  other  military  organizations,  an  insured  who 
joined  the  Wisconsin  National  Guard  and  later  became  a 
member  of  the  army  of  the  United  States  was  subject  to  the 
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provisions  of  a  clause  in  his  insurance  certificate  decreasing 
the  benefit  in  case  the  insured  died  while  engaged  in  certain 
designated  employments,  one  of  which  was  "regular  army." 

2.  Under  the  clause  decreasing  liability  in  case  a  claim  accrues 

while  the  insured  was  engaged  in  a  changed  occupation, 
'^whether  resulting  from  such  changed  occupation  or  not,  di- 
rectly or  indirectly,"  the  beneficiary  is  not  entitled  to  recover 
the  face  value  of  the  certificate,  even  though  the  insured 
died  from  natural  causes  and  not  from  any  hazard  peculiar 
to  war.  Kelly  v.  Fidelity  Miit.  L.  Ins.  Co,  169  Wis.  274,  dis- 
tinguished. 

3.  Under  by-laws  of  a  fraternal  insurance  association  providing 

that  the  officers  of  a  local  council  were  agents  of  the  members 
and  not  of  the  supreme  council,  and  had  no  authority  to  dis- 
regard laws  of  the  order  relative  to  death  certificates  or  funds, 
the  secretary  of  a  local  council  had  no  authority  to  bind  the 
insurer  by  a  statement  to  a  beneficiary  that  the  certificate  of 
the  insured;  who  had  enlisted  in  the  army  in  time  of  war,  did 
not  require  the  pa\Tnent  of  extra  assessments  to  keep  the  cer-  * 
tificate  good  for  its  full  value  as  long  as  insured  was  on  this 
side  of  the  ocean. 

Appeal  from  a  judc^meiit  of  the  circuit  court  for  Shawano 
county:  Edgar  V.  W'erxkr,  Circuit  Judge.    Affirmed. 

Action  bv  the  beneficiarv  of  an  insurance  certificate,  issued 
by  the  defendant,  a  fraternal  insurance  company,  on  the  life 
of  Harry  Huntington.  From  a  judgment  in  favor  of  the 
defendant  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  signed  by  A.  M.  An- 
drews, attorney,  and  Andre^i's  &  Brunner,  of  counsel,  all  of 
Shawano;  and  the  cause  was  argued  orally  by  A.  M.  An- 
dreivs. 

E,  R.  Hicks  of  Oshkosh,  for  the  respondent. 

Owen,  J.  The  insurance  certificate  was  issued  on  the  6th 
day  of  April,  1915.  By  its  terms,  the  certificate  and  the 
articles  and  bv-laws  of  the  defendant  constituted  the  insur- 
ance  contract.     The  certificate  provided  that 

"If  the  insured,  after  one  vear  of  continuous  insurance, 
shall  eng^a^e  in  any  of  the  following  occupations,  viz. :  rail- 
way switchman,       .    .   soldier  in  re^ilar  army  in  time  of 
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war,  .  .  .  and  any  claim  accrues  while  insured  is  so  occupied, 
whether  resulting  from  such  changed  occupation  or  not, 
directly  or  indirectly,  there  shall  be  paid  forty  per  cent,  only 
of  said  claim,  which  shall  be  in  full  satisfaction  thereof,  in 
consideration  of  such  extra-hazardous  risk  having  been 
carried  for  the  premium  named  in  this  certificate.  If  the 
insured,  while  engaged  in  any  of  the  foregoing  classified 
hazardous  occupations,  prefers  to  keep  his  certificate  in  force 
for  the  full  amount,  he  may  do  so,  by  notifying  the  supreme 
secretary  in  writing,  and  paying,  while  so  occupied,  such 
additional  amount  with  each  premium  as  required  to  cover 
the  extra  hazard,  according  to  the  foregoing  classification." 

The  by-laws  contain  the  following  provisions: 

''Persons  engaged  in  the  following  occu[>ations  shall  not 
be  admitted  to  membership;  and  any  member  holding  a 
benefit  certificate  and  engaging  in  any  of  the  said  occupa- 
tions shall  by  so  doing  render  his  or  her  certificate  null  and 
void,  except  as  modified  by  by-laws  peculiarly  ap])lica!>le 
to  specific  classes  of  certificates.  Such  prohibited  occupa- 
tions shall  be  as  follows:  Railway  freight  brakeman,  .  .  . 
soldier  in  regular  army  in  time  of  war,  except  a  member  who 
engages  in  service  in  the  f^nited  States  army  or  navy  in 
time  of  war  may  at  his  option  maintain  his  certificate  in 
force  for  the  full  amount  of  the  benefit  payable,  by  paying 
for  the  'war  risk'  at  the  additional  rate  of  $3  per  month,  or 
$v35  per  year  per  $1,000  of  insurance,  which  payment  shall 
be  made  in  advance,  in  addition  to  and  at  the  time  of  pay- 
ment of  the  regular  premium  payable  on  said  certificate  and 
shall  continue  throughout  said  service;  if  no  such  option 
be  exercised  bv  the  member,  or  if  the  member  shall  fail  to 
pay  such  additional  war  risk,  the  liability  of  this  association 
for  death  or  disability  occurring  during  said  period, 
whether  resulting  from  said  service,  or  not,  directly  or  in- 
directly, shall  be  limited  to  forty  per  cent,  of  the  amount 
otherwise  payable  under  this  certificate:  and  said  service 
may  begin  at  any  time  after  said  member  procures  the  cer- 
tificate in  any  class." 

The  insured,  Harry  Huntington,  joined  the  Wisconsin 
National  Guard  in  June,  1917,  and  thereafter,  under  army 
regulations,  became  a  member  of  the  army  of  the  United 
States  at  the  time  the  United  States  was  engaged  in  war 
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with  Germany  and  came  imder  federal  control  pursuant  to 
law,  and  remained  in  such  service  in  the  United  States  army 
until  his  death.  During  the  time  of  said  army  service  the 
insured  paid  no  additional  war  risk  on  his  said  certificate 
but  continued  to  pay  the  regular  premium  payable  thereon. 
The  insured  died  at  Base  Hospital,  Camp  Merritt,  New  Jer- 
sey, July  9,  1918,  while  a  member  of  the  army  aforesaid. 
It  is  conceded  that  his  death  was  due  to  natural  causes  and 
was  not  the  result  of  extra  war  hazard. 

Prior  to  the  commencement  of  this  action  the  defendant 
company  tendered  to  the  plaintiff  the  sum  of  $400  in  full 
settlement  of  the  claim,  which  tender  was,  after  the  com- 
mencement of  this  action,  brought  into  and  deposited  in 
court  for  the  benefit  of  plaintiff.  The  question  here  pre- 
sented is  whether  said  $400  is  the  extent  of  defendant's 
liability  under  the  insurance  certificate.  This  depends  upon 
the  proper  construction  of  the  provisions  found  in  the  cer- 
tificate and  by-laws  of  the  association  relating  to  the  army 
service  of  the  insured. 

Appellant  claims  that  the  term  ^'regular  army"  as  found 
in  the  provisions  referred  to,  means  the  permanent  military 
establishment  of  the  United  States,  which  is  maintained 
both  in  time  of  peace  and  war,  or  the  army  known  in  com- 
mon parlance  as  the  "standing  army  of  the  United  States." 
The  United  States  statutes  define  ''regular  army"  as  "the 
permanent  military  establishment,  which  is  maintained  both 
in  peace  and  war  according  to  law."  4  U.  S.  Comp.  Stats. 
1916,  §  1716,  30  U.  S.  Stats,  at  Large,  ch.  187,  p.  361,  sec.  3. 
The  act  of  Congress  passed  June  3,  1916,  entitled  "An  act 
for  making  further  and  more  effectual  provision  for  the 
national  defense,  and  for  other  purposes"  (39  U.  S.  Stats, 
at  Large,  ch.  134,  p.  166),  provides  that  the  army  of  the 
L^nited  States  shall  consist  of  the  regular  army,  the  volunteer 
army,  the  officers'  reserve  corps,  the  enlisted  reserve  corps, 
the  national  guard  while  in  the  service  of  the  United  States, 
and  such  other  land  forces  as  are  now  or  may  hereafter  be 
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authorized  by  law.  It  will  thus  be  seen  that  the  federal 
statutes  providing  for  a  military  establishment  of  the  United 
States  distinguish  between  the  regular  army  and  other  mili- 
tary organizations.  It  is  conceded  that  the  insured  did  not 
become  a  member  of  'the  regular  army.  He  was  a  member 
of  the  national  guard  in  the  service  of  the  United  States. 

It  is  appellant's  contention  that  the  term  **regular  army/' 
as  used  in  the  certificate  and  by-laws,  means  the  military 
organization  of  the  United  States  designated  in  the  federal 
statutes  as  the  regular  army,  and  that  as  insured  was  not 
a  member  of  the  regular  army  he  was  not  engaged  in  the 
occupation  prohibited  by  the  contract.  This  contention  as- 
sumes that  the  prohibition  applies  only  to  those  who  might 
become  soldiers  in  the  army  of  the  United  States,  leaving 
the  insured  at  liberty  to  become  a  soldier  in  the  anny  of 
England,  Canada,  France,  Germany,  or  any  other  country 
without  affecting  the  liability  of  the  company  under  the 
contract.  If  the  prohibition  were  limited  to  soldiers  in  the 
United  States  army,  the  contention  would  be  legitimate  at 
least.  The  term  '^soldier  in  regular  army"  is  of  all-inclusive 
significance.  It  is  more  general  than  if  it  were  "soldier  in 
the  regular  army,"  which  might  indicate  that  some  particular 
army  was  in  mind.  The  term  **soldier  in  regular  army"  is 
used  in  the  contract  as  descriptive  of  an  occupation  just  as 
the  terms,  railway  switchman,  railway  switch  tender,  glass 
blower,  etc.,  are  so  used,  and  one  enters  such  prohibited 
occupation  when  he  enlists  in  the  regular  army  of  any  coun- 
try in  time  of  war.  Furthermore,  when  we  consider  the 
purpose  of  the  prohibition,  we  can  discover  no  reason  for  a 
distinction  between  a  soldier  in  the  regular  army  and  one  in 
any  other  military  organization.  Both  are  subjected  to  the 
dangers  of  warfare,  which  is  the  hazard  against  which  the 
company  sought  to  protect  itself.  There  is  no  reason  to 
suppose  that  the  company  desired  immunity  from  the  hazard 
assumed  by  one  of  its  members  who  should  become  a  soldier 
in  the  regular  army  of  the  United  States  and  not  that  of  one 
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who  should  become  a  soldier  in  its  other  military  establish- 
ments or  in  the  regular  army  of  any  other  country.  To 
impute  such  a  purpose  to  the  company  is  to  challenge  its 
patriotism  and  good  citizenship.  But  a  proper  construction 
of  the  contract,  we  think,  discloses  a  special  consideration 
extended  to  all  soldiers  in  the  military  service  of  the  United 
States.  The  by-laws  classify  as  a  prohibited  occupation 
"soldier  in  the  regular  army  in  time  of  war,  except  a  member 
who  engages  in  service  in  the  United  States  army  or  navy 
in  time  of  war  may  at  his  option  maintain  his  certificate  in 
force  for  the  full  amount  of  the  benefit  payable,  by  paying 
for  the  war  risk  at  the  additional  rate  of  $3  per  month,"  etc. 
This  provision  extends  protection  to  members  engaging  in 
the  military  service  of  the  United  States  denied  to  those 
engaging  in  the  occupation  of  soldier  in  the  regular  army 
of  any  other  country,  and  indicates  a  purpose  on  the  part  of 
the  company  to  discriminate  in  favor  of  those  who  enter  the 
military  service  of  the  United  States.  We  do  not  think  the 
phrase  under  consideration  is  subject  to  the  provincial  con- 
struction contended  for  by  appellant.  As  used  in  the  certifi- 
cate of  insurance,  it  means  a  soldier  in  the  regular  army  of 
any  country,  and  the  term  "regular  army"  is  not  to  be  con- 
strued with  reference  to  the  Congressional  classification  of 
the  military  organizations  of  the  United  States.  It  may  be 
incautious  to  say  that  it  includes  all  enlisted  men  in  any  army 
of  any  nation  in  time  of  war,  but  certainly  it  should  not  be 
restricted  to  the  regular  army  of  the  United  States.  It 
follows  that  the  insured  was  at  the  time  of  his  death  engaged 
in  an  occupation  which  by  the  terms  of  the  contract  limited 
the  liability  of  the  company  to  forty  per  cent,  of  tbe  face 
value  of  the  policy. 

Appellant  also  claims  that,  because  the  insured  died  from 
natural  causes  and  not  from  any  hazard  peculiar  to  war,  the 
beneficiar}'  is  entitled  to  recover  the  full  face  value  of  the 
certificate.  The  certificate  provides  that  if  "any  claim  ac- 
crues while  insured  is  so  occupied,  whether  resulting  from 


588        SUPREME  COURT  OF  WISCONSIN.    [Mar. 

Huntington  v.  Fraternal  Reserve  Association,  173  Wis.  582. 

such  changed  occupation  or  not,  directly  or  indirectly,  there 
shall  be  paid  forty  per  cent,  only  of  said  claim." 

In  Kelly  v.  Fidelity  Mut,  L.  Ins.  Co.  169  Wis.  274,  172 
N.  W.  152,  tliiscourt  had  under  consideration  an  insurance 
policy  which  provided  that  if  the  insured  should  engage  in 
any  military  or  naval  service  and  die  as  a  result,  directly  or 
indirectly,  of  engaging  in  such  service,  the  liability  of  the 
company  should  be  limited.  It  was  there  held  that  the 
language  limiting  the  liability  of  the  company  for  such 
deaths  as  were  due  only  to  causes  peculiar  to  the  service 
did  not  limit  the  liability  of  the  company  for  all  deaths 
occurring  while  in  the  military  service.  Under  such  a  policy 
the  company  exempted  itself  from  liability  only  where  death 
resulted  from  some  cause  peculiar  to  military  service.  The 
difference  between  the  provision  of  the  policy  there  under 
consideration  and  the  certificate  here  before  us  is  marked. 
This  certificate  provides  that  there  shall  be  paid  but  forty 
per  cent,  of  the  claim  where  the  claim  accrues  while  insured 
is  occupied  in  one  of  the  prohibited  occupations  "whether 
resulting  from  such  changed  occupation  or  not,  directly  or 
indirectly."  The  language  of  this  certificate  clearly  limits 
the  liability  of  the  company  where  death  results  while  the 
insured  is  engaged  in  the  prohibited  occupation,  no  matter 
whether  the  death  results  from  causes  peculiar  to  such  occu- 
pation. While  insurance  contracts  are  to  be  construed  most 
strongly  against  the  company  there  is  ho  room  here  for  con- 
struction. To  hold  that  under  the  language  here  employed 
the  liability  of  the  company  is  limited  only  in  case  death  re- 
sults from  causes  peculiar  to  the  occupation  would  be  a 
judicial  declination  to  enforce  the  plain  terms  of  the  con- 
tract. 

The  appellant  offered  to  prove  that,  upon  inquiry  made 
to  the  secretary  of  the  local  council  on  behalf  of  the  insured, 
such  local  council  secretary  stated  that  the  certificate  did  not 
require  the  payment  of  extra  assessments  as  long  as  the 
insured  was  on  this  side  of  the  ocean.  The  trial  court  de- 
clined to  admit  this  evidence.    The  by-laws  of  the  company 
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provide  that  the  officers  of  the  local  council,  as  they  are 
termed,  are  agents  of  the  members  and  not  of  the  supreme 
council.  "Local  councils  or  their  officers  or  members  shall 
have  ho  authority  whatever  to  disregard  any  of  the  laws  of 
the  order  governing  the  benefit  certificate  or  the  several 
funds  of  the  order."  Qearly  the  secretary  of  the  local  coun- 
cil had  no  power  or  authority  to  bind  the  company  by  the 
statement  sought  to  be  proved  and  the  testimony  was  prop- 
erly rejected.  Voelkel  v.  Supreme  Tent  K.  M,  W.  1 16  Wis. 
202,  92  N.  W.  1104;  Jones  v.  Modern  Brotlverhood,  153 
Wis.  223,  140  N.  W.  1059;  Haycock  v.  Sovereign  Camp 
W.  O.  W.  162  Wis.  116,  155  N.  W.  923.  It  is  clear  that  the 
liability  of  the  company  was  limited  to  $400,  and  that  the 
judgment  appealed  from  should  be  affirmed. 
By  the  Court, — Judgment  affirmed. 


Emmons,  Appellant,  vs.  Farmington  Mutual  Fire  In- 
surance Company,  Respondent. 

February  ii — March  8,  ip2i. 

Insurance:  Taking  out  additional  insurance  as  forfeiture  of  policy: 

Consent  of  insurer:  Evidence:  Estoppel. 

1.  Evidence  that  the  secretary  of  an  insurance  company,  on  receiv- 

ing a  letter  from  one  of  its  policy-holders  stating  that  he  had 
.  taken  out  additional  insurance,  replied  that  he  thought  the 
amount  of  insurance  too  high  but  that  their  agent  was  directed 
to  look  It  over,  with  evidence  that  the  agent  also  disapproved 
the  amount  of  insurance,  is  held  not  to  show  consent  in  writing 
by  the  secretary  for  the  additional  insurance,  without  which 
such  insurance  invalidated  the  policy  sued  on. 

2.  The  fact  that  the  defendant's  secretary  and  representatives 

negotiated  with  plaintiff  after  a  loss  by  fire  and  requested  him 
to  sign  proofs  of  loss  does  not  show  that  plaintiff  suffered 
any  substantial  expense  or  trouble  that  would  estop  defendant 
from  interposing  the  defense  that  the  policy  had  been  for- 
feited. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  W.  R.  Foley,  Circuit  Judge.    Affirmed. 


590        SUPREME  COURT  OF  WISCONSIN.    [Mar. 
Emmons  v.  Farmington  Mut.  F.  Ins.  Co.  173  Wis.  589. 

This  action  was  brought  by  plaintiff  to  recover  on  a  fire 
insurance  policy  dated  December  14,  1917,  for  loss  by  fire 
which  occurred  on  July  4,  1918.  Defendant  claims  that  the 
policy  is  null  and  void  pursuant  to  a  by-law  which  provided 
that,  if  additional  insurance  is  made  in  another  company 
on  the  same  property  without  the  acknowledgment  and  con- 
sent in  writing  of  the  secretary,  the  policy  is  null  and  void. 
Plaintiff  claims  that  he  notified  defendant  of  the  additional 
insurance  prior  to  the  fire  and  that  there  was  a  waiver  by 
defendant  of  this  by-law,  and  also  that  defendant  waived 
any  forfeiture  of  tlie  policy  by  acts  constituting  an  estoppel. 

The  case  was  tried  before  the  court  and  a  jury.  By  a 
special  verdict  the  jury  found  that  plaintiff  notified  defend- 
ant's secretary  in  writing,  more  than  two  months  before  the 
fire,  that  he  had  obtained  $1,000  additional  insurance  in 
another  company.  The  court  approved  this  finding,  but 
concluded  that  there  was  no  consent  in  writing  by  the  secre- 
tary approving  the  additional  insurance  on  the  property  and 
that  the  defendant  was  not  estopped  from  insisting  on  the 
forfeiture  of  the  policy  occasioned  by  securing  additional 
insurance  without  the  consent  of  defendant's  secretary. 
Judgment  was  ordered  for  the  defendant  dismissing  the 
complaint  and  for  costs.  This  is  an  appeal  from  such  judg- 
ment. 

For  the  appellant  there  was  a  brief  by  McNally  &  Doar 
and  James  E,  Hughes,  all  of  New  Richmond,  andoral  argu- 
ment by  W.  T.  Doar, 

For  the  respondent  there  was  a  brief  by  Kennedy  &  Yates 
of  Amery,  and  oral  argument  by  W,  T,  Kennedy, 

SiEBECKER,  C.  J.  The  policy  in  question  contains  the  fol- 
lowing condition:  "Section  4.  If  any  additional  insurance  is 
made  in  any  other  company  on  the  same  property  insured 
in  this  company  without  acknowledgment  or  consent  in  writ- 
ing by  the  secretary  of  this  company,  this  policy  shall  be  null 
and  void."  The  plaintiff  obtained  $1,000  insurance  in  an- 
other company  on  February  14,  1918,  while  the  policy  sued 
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on  was  in  force.  The  jury  found  that  plaintiff  wrote  to  the 
company's  secretary  informing  him  of  this  additional  insur- 
ance on  April  21,  1918.  On  April  23d,  following,  the  com- 
pany's secretary  wrote  plaintiff  acknowledging  receipt  of 
plaintiff's  letter  and  stating  further: 

**In  regard  to  the  insurance  on  your  barn,  24  x  36,  I  think 
$1,600  would  be  too  high  for  a  barn  of  that  size.  I  notified 
Mr.  Kirsch  to  look  it  over  and  he  can  tell  you  just  what  we 
could  do  on  the  insurance.  I  know  your  place,  but  cannot 
remember  about  the  barn.     Mr.  Kirsch  is  our  agent." 

What  took  place  between  plaintiff  and  Mr.  Kirsch  about 
additional  insurance  after  the  letter  of  the  secretary  to 
plaintiff  on  April  23d  is  not  found  by  the  jury,  but  the  court 
in  its  opinion  states  in  substance  that  plaintiff  was  informed 
by  Kirsch,  either  then  or  sometime  tlieretofore,  thut  one  or 
two  hundred  dollars  additional  insurance  was  all  the  com- 
pany would  write  on  the  barn.  Since  the  court  dismissed 
plaintiff's  complaint,  it  necessarily  follows  that  the  court 
came  to  the  conclusion  that  plaintiff  was  informed  by  Kirsch 
that  he  disapproved  the  additional  $1,000  insurance  plaintiff 
had  obtained  in  another  company.  We  think  it  is  sufficiently 
established  that  there  w^as  no  consent  in  writing  by  the  secre- 
tary of  the  company  for  this  $1,000  additional  insurance 
and  plaintiff's  policy  in  defendant's  company  became  null 
and  void.  Under  the  facts  and  circumstances  it  cannot  be 
said  that  the  company's  representatives,  through  silence  or 
otherwise,  did  anything  to  lead  plaintiff  into  the  belief  that 
the  additional  insurance  stood  approved,  for  it  appears  that 
both  the  secretary  and  Kirsch  informed  plaintiff  that  they 
could  not  approve  the  additional  insurance,  and  that  the  sec- 
retary's letter  of  April  23d  is  not  a  consent  in  writing  to 
such  additional  insurance. 

It  is  urged  that  if  there  was  a  forfeiture  of  the  policy  the 
action  of  the  company's  representatives  in  adjusting  the  loss 
and  negotiating  with  plaintiff  at  his  farm  after  the  fire  con- 
stitutefs  an  estoppel  and  prevents  the  company  from  insisting 
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on  a  forfeiture  of  the  policy.  When  the  committee  and  de- 
fendant's secretary  came  to  plaintiff's  home  to  ascertain  the 
amount  of  his  loss,  very  little,  if  anything,  was  required  of 
plaintiff.    As  the  trial  court  states: 

'*In  this  case  about  all  defendant's  committee  asked  the 
plaintiff  to  do  was  to  sign  the  so-called  proof  of  loss.  .  .  . 
It  was  written  by  the  secretary  and  all  the  plaintiff  had  to 
do  was  sign  it,  although  it  was  undoubtedly  written  on  in- 
formation obtained  from  plaintiff  in  answer  to  questions 
propounded  to  him.  It  does  not  seem  to  me  that  there  is  a 
showing  of  any  substantial  expense  or  trouble  caused  the 
plaintiff  by  defendant  in  anything  that  took  place  after  the 
fire,  and  that  defendant  is  not  estopped  to  make  the  defense 
interposed  in  this  action." 

It  is  considered  that  these  conclusions  of  the  trial  court 
are  correct  and  that  the  action  was  properly  dismissed. 
By  the  Court, — The  judgment  appealed  from  is  affirmed. 


Jenkins,  Respondent,  vs.  Jenkins,  Appellant. 

February  ii — March  8,  Ip2i, 

Divorce:  Custody  of  children:  Discretion  of  court:  Division  of 

estate. 

1.  In  determining  the  custody  pf  minor  children  in  a  divorce  ac- 

tion, the  result  reached  should  subserve  the  best  interests  of 
the  children,  and  the  conclusion  of  the  trial  court  should  not 
be  disturbed  unless  clearly  wrong. 

2.  In  an  action  of  divorce  growing  out  of  a  situation  of  estrange- 

ment for  which  no  tangible  cause  can  be  assigned,  but  which 
is  actual,  the  wife  testifying  that  she  cannot  live  with  her 
husband,  having  no  love  for  him,  it  was  error  for  the  trial 
court  to  take  the  youngest  son  of  three,  aged  eight,  five,  and 
three  years  respectively,  from  the  custody  of  the  defendant 
wife,  both  parties  being  morally  fit  to  have  the  custody  of 
the  children  and  both  being  able  to  maintain  homes  for  them. 

3.  Where  the  support  of  two  of  the  three  minor  sons  was  charged 

to  the  plaintiff  husband  and  the  support  of  the  youngest  son 
was  cast  on  the  defendant  wife,  title  to  the  house  of  the  hus- 
band worth  $1,602,  subject  to  a  mortgage  of  $800,  and  to 
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furniture  worth  $1,400,  was  properly  confirmed  in  him,  the 
wife's  earning  power  almost  equaling  his,  she  having  her 
home  with  her  parents. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Solon  L.  Perrin,  Judge.    Modified  and  affirmed. 

Action  for  divorce.  Plaintiff  and  defendant  were  married 
November  25,  1911,  at  Duluth,  Minnesota,  and  were  di- 
vorced by  the  judgment  herein  December  21,  1920.  At  the 
time  of  the  trial  plaintiff  was  thirty-six  years  of  age  and 
defendant  twenty-six.  Three  children  were  bom  to  them: 
William  S.,  aged  eight  years;  Allen,  aged  five;  and  Eugene, 
aged  three  years.  Defendant  without  cause  left  plaintiff 
about  the  11th  day  of  March,  1918,  taking  the  youngest  son 
with  her.  Since  then  up  to  the  time  of  the  trial  he  has  lived 
with  her  and  the  other  two  children  remained  with  their 
father.  The  court  granted  the  custody  of  all  the  children 
to  the  father^  permitting  defendant  to  visit  them  at  reason- 
able times.  The  plaintiff  earns  about  $150  per  month  and 
the  defendant  had  a  salary  of  $128  per  month  at  the  time  of 
the  trial.  She  is  living  w^ith  her  parents  in  Duluth  and  he  is 
living  in  Superior.  Defendant  appealed  from  the  judgment, 
alleging  that  the  court  erred  in  granting  the  custody  of  the 
boy  Eugene  to  plaintiff  instead  of  to  herself,  and  that  it  erred 
in  the  division  of  property  that  was  made  and  in  its  refusal 
to  grant  her  suit  money. 

For  the  appellant  there  was  a  brief  by  Ltise,  Powell  & 
Luse  of  Superior,  and  oral  argument  by  C.  Z.  Luse, 

For  the  respondent  there  was  a  brief  by  Grace,  Fridley  & 
Crawford  of  Superior,  and  oral  argument  by  W.  P.  Craw- 
ford. 

ViNjE,  J.  The  trial  court  found  that  both  the'  plaintiff 
and  the  defendant  were  morally  fit  and  financially  able  to 
care  for  one  or  all  of  the  children,  and  it  reached  the  con- 
clusion that  it  was  for  the  best  interests  of  the  children  that 
they  should  be  brought  up  as  one  family  and  that  the  plaintiff 
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should  have  the  custody  of  all.     It  must  be  admitted  that 
the  trial  court  proceeded  upon  the  right  conception  of  the 
law,  namely,  that  the  result  reached  should  subserve  the  best 
interests  of  the  minor  children.    Welch  v,  Welch,  33  Wis. 
534;  Johnston  v.  Johnston,  89  Wis.  416,  62  N.  W.  181  ; 
Markzvell  v.  Percles,  95  Wis.  406,  69  N.  W.  798.    It  is  also 
borne  in  mind  that  the  conclusion  of  the  trial  court  should 
not  be  disturbed  unless  clearly  wrong.    Welch  v.  Welch,  33 
Wis.  534.     In  view  of  these  well  established  principles  of 
law,  should  the  court  modify  the  decree  as  to  the  custody  of 
the  children  ?    A  correct  answer  to  the  question  requires  a 
somewhat  fuller  statement  of  the  cause  for  the  decree  of 
divorce.    Defendant  when  married  was  only  seventeen  years 
old  and  plaintiff  was  then  twenty-seven  years  of  age.    They 
lived  for  a  while  with  defendant's  father  and  mother,  but 
that  did  not  prove  satisfactory  and  the  young  couple  estab- 
lished a  home  of  their  own.    It  is  apparent  that  "her  folks 
and  his  folks"  did  not  harmonize,  and  the  same  is  true  as  to 
plaintiff  and  defendant's  parents.    Much  of  the  discord  be- 
tween the  parties  was  aggravated  if  not  induced  by  her  par- 
ents.   On  the  other  hand  there  seems  to  be  some  ground  for 
their  conduct.     The  plaintiff  at  times  drank  some  and  en- 
joyed dances  and  parties  that  his  wife  did  not  relish,  though 
she  says  he  never  abused  her  when  he  drank  and  that  his 
lapses  from  sobriety  were  neither  frequent  nor  excessive. 
They  both  testify  to  the  fact  that  she  frequently  entreated 
him  to  be  better,  though  it  is  not  very  clear  just  in  what  his 
failing  consisted.    He  says  he  promised  to  be  better  and  she 
says  that  for  periods  he  was  better.    Her  parents  were  Pres- 
byterians and  she  was  a  Methodist.    It  does  not  appear  that 
he  belonged  to  any  church.     In  March,  1918,  she  left  him 
without  cause,  as  the  trial  court  found,  and  steadily  refused 
to  return  to  live  with  him  though  he  urged  her  to  do  so  and 
was  able  and  willing  to  provide  a  suitable  home  for  her. 
She  had  left  him  temporarily  several  times  before  but  had 
gone  back.     She  says  her  love  for  her  husband  is  entirely 
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gone  and  she  cannot  live  with  him  again.  Such  in  outline 
are  the  salient  facts  out  of  which  the  divorce  grew.  We 
sense  a  lack  of  knowledge  of  important  facts  that  must  have 
materially  influenced  the  parties  in  their  relations  to  each 
other,  but  we  concur  in  the  trial  court's  view  that  both  are 
morally  fit  to  have  the  custody  of  the  children. 

For  about  two  years  she  had  the  care  and  custody  of  the 
youngest  child,  Eugene,  living  w'ith  him  at  the  home  of  her 
parents  in  Duluth,  which  the  evidence  shows  is  a  very  moral 
and  suitable  home.  He  has  had  a  housekeeper  and  kept 
house  in  Superior  and  has  had  the  two  older  boys  with  him. 
The  evidence  shows  that  he  may  have  to  resort  to  one  of 
his  two  married  sisters  to  aid  him  in  caring  for  the  boys  he 
has  had.  They  are  willing  and  fit  to  do  so.  The  situation 
is  a  {perplexing  one;,  rendered  so  by  the  unfortunate  estrange- 
ment between  the  husband  and  wife.  In  view  of  the  situa- 
tion thus  briefly  outlined  we  reach  the  conclusion  that  the 
trial  court  erred  in  taking  the  youngest  child  from  the  cus- 
tody of  the  mother.  For  a  boy  of  such  tender  years  nothing 
can  be  an  adequate  substitute  for  mother  love — for  that 
constant  ministration  required  during  the  period  of  nurture 
that  only  a  mother  can  give  because  in  her  alone  is  duty 
swallowed  up  in  desire ;  in  her  alone  is  service  expressed  in 
terms  of  love.  She  alone  has  the  patience  and  sympathy 
required  .to  mold  and  soothe  the  infant  mind  in  its  adjust- 
ment to  its  environment.  The  difference  between  father- 
hood and  motherhood  in  this  respect  is  fundamental  and  the 
law  should  recognize  it  unless  offset  by  undesirable  traits  in 
the  mother.  Here  we  have  none  so  far  as  mother  love  is 
concerned. 

The  plaintiff  owns  a  house  worth  about  $1,600  on  which 
there  is  a  mortgage  for  $800.  The  parties  also  had  about 
$1,400  worth  of  furniture  acquired  by  plaintiff  before  his 
marriage.  This  was  sold  when  defendant  left  him.  The 
title  to  this  property  was  by  the  court  confirmed  in  the  plaint- 
iff.    It  seems  defendant  retained  her  piano  and  some  per- 
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sonal  belongings.  She  asks  for  a  reversal  of  the  judgment 
as  to  the  division  of  the  property  and  for  a  share  thereof. 
It  is  true  that  even  in  a  case  where  the  wife  is  at  fault  this 
court  has  permitted  her  to  share  in  the  property.  Roder  v. 
Roder,  168  Wis.  283,  169  N.  W.  307.  In  this  case,  however, 
we  think  the  judgment  as  to  division  of  property  should 
stand  because  the  support  of  two  of  the  children  is  cast  upon 
him  while  under  our  decision  she  has  only  one  to  support. 
Her  earning  power  almost  equals  his,  and  she  has  a  home 
with  her  parents  which  even  if  liberally  paid  for  can  be  main- 
tained at  a  much  less  expense  than  he  can  maintain  a  house. 
Her  unjustified  conduct  has  cast  added  expense  upon  him 
and  she  should  bear  a  reasonable  part  of  it  by  foregoing  a 
share  of  the  property  which  it  seems  he  had  before  she 
married  him. 

By  the  Court, — The  judgment  is  modified  so  as  to  award 
the  custody  of  the  son  Eugene  to  the  defendant  and  the 
custody  of  the  other  two  children  to  the  plaintiff,  with 
reasonable  provisions  permitting  either  spouse  to  visit  the 
child  or  children  in  the  custodv  of  the  other,  and  as  so  modi- 
fied  is  affirmed,  with  costs  in  this  court  to  the  defendant. 


State  ex  rel.  Gillen,  Appellant,  vs.  Braman,  Respondent. 

Fcbrnary  ii — March  8,  Jp3i, 

Municipal  corporations:  Special  charter  of  Milwaukee:  General 
statute  not  contravening :  Failure  of  common  council  to  con- 
firm  appointees:  Successive  appointments :  Eligibility  of  offi- 
cers. 

1.  Sec.  925 — 38b,  Stats,  (ch.  493,  Laws  1907),  declaring  that  ap- 
pointments to  public  office  by  the  mayor  in  all  cities  shall  be 
subject  to  confirmation  by  the  common  council,  and  that  a 
rejected  appointee  shall  be  ineligible  to  appointment  to  the 
same  office  for  one  year  thereafter,  applies  to  the  city  of  Mil- 
waukee, although  it  has  a  special  charter  providing  in  sec.  14, 
ch.  XX,  that  no  general  law  contravening  its  provisions  shall 
be  considered  as  amending  or  repealing  the  charter  except 
such  purpose  be  expressly  declared,  the  statute  not  contra- 
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vening  any  of  the  provisions  of  the  charter.  Superior  v.  In- 
dustrial Cofnm,  160  Wis.  541,  followed. 
2.  Where  on  April  20,  1920,  the  mayor  of  the  city  of  Milwaukee 
appointed  the  plaintiff  to  the  office  of  commissioner  of  public 
works,  which  appointment  was  rejected  by  the  common  coun- 
cil on  May  3,  1920,  the  action  of  the  mayor  was  an  appoint- 
ment under  sec.  925 — 386,  Stats.,  although  on  April  20,  1920, 
plaintiff  was  ineligible  to  office  because  within  one  year  pre- 
vious to  that  date  he  had  been  appointed  to  the  same  office  by 
the  mayor,  and  had  not  been  confirmed  by  the  council.  By 
the  appointment  of  April  20,  1920,  and  subsequent  rejection 
plaintiff  became  ineligible  for  office  under  an  appointment 
made  July  26,  1920,  and  confirmed  August  2,  1920. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Mandamus.  On  September  17,  1917,  one  Fred  G.  Sim- 
mons was  commissioner  of  public  works  of  the  city  of  Mil- 
waukee and  Percy  Braman,  the  respondent,  was  deputy  com- 
missioner of  public  works.  On  that  day  Fred  G.  Simmons 
resigned  his  office,  and  thereafter  the  respondent,  as  deputy 
commissioner,  performed  the  duties  of  the  office  of  com- 
missioner of  public  works.  On  April  15,  1918,  the  mayor 
of  the  city  of  Milwaukee  appointed  the  plaintiff,  William  H, 
Gillen,  to  the  office  of  commissioner  of  public  works,  which 
appointment  was  rejected  by  the  common  council  on  May  6, 
1918.  The  history  of  the  mayor's  action  and  the  action  of 
the  common  council  is  summarized  in  the  following  state- 
ment: 

Mayor's  Action.  Action  of  Common 

Council. 
First  appointment,  April  18,  1916.       Rejected     April     24, 

1916. 
Second  appointment,  April  15,  1918.  Rejected  May  6,  1918. 
Third  appointment,  June  30,  1919.       Rejected      July      21, 

1919. 
Fourth  appointment,  April  20,  1920.  Rejected  May  3,  1920. 
Fifth  appointment.  Tune  1,  1920.  Confirmed    June    28, 

1920. 
Sixth  appointment,  July  26,  1920.        Confirmed  August  2, 

\       1920. 
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After  the  last  appointment  was  confirmed  by  the  council 
on  August  2,  1920,  the  plaintiff  attempted  to  take  possession 
of  and  exercise  the  duties  of  the  office  of  commissioner  of 
public  works.  The  defendant  refused  to  allow  the  plaintiff 
to  do  so,  excluded  the  plaintiff  from  the  office,  and  continued 
to  hold  the  office  and  to  perform  its  duties.  Thereupon  the 
plaintiff  applied  to  the  circuit  court  for  Milwaukee  county 
for  an  alternative  writ  of  mandamus  commanding  the  re- 
spondent to  turn  over  the  office  of  commissioner  of  public 
works  to  the  plaintiff  or  show  cause  why  he  should  not  do 
so.  The  defendant  filed  a  return  to  the  alternative  writ,  to 
which  the  plaintiff  demurred.  The  court  overruled  the  de- 
murrer and  quashed  the  appellant's  writ,  and  from  the  judg- 
ment entered  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Rix  6r  Barney  and 
David  A.  Sondcl,  all  of  Mihvaukee,  and  oral  argument  by 
Mr,  Sondel  and  Mr,  John  M.  Barney. 

E.  L.  Mclntyre  of  Milwaukee,  for  the  respondent. 

RosENBERRY,  J.     Two  questioHs  are  presented: 

First.  Does  "Sec.  925 — 38b.  The  appointments  to  public 
office  by  the  mayor  of  all  cities  shall  be  subject  to  confirma- 
tion by  the  common  council,  unless  otherwise  provided  by 
law.  An  appointee  to  any  office  rejected  by  the  common 
council  shall  be  ineligible  for  appointment  to  the  same 
office  for  one  year  thereafter,"  apply  to  the  office  of  commis- 
sioner of  public  works  for  the  city  of  Milwaukee? 

Second.  If  sec.  925 — 38fc  is  applicable,  did  the  action  of 
the  mayor  in  sending  plaintiff's  name  to  the  common  council 
April  20,  1920,  at  a  time  when  the  plaintiff  was  ineligible, 
amount  in  law  to  an  appointment  under  the  provisions  of 
sec.  925—386  ? 

Sec.  925 — 38&  was  enacted  by  the  legislature  of  1907  as 
a  part  of  ch.  493  of  the  Laws  of  1907.  There  was  also 
created  by  said  ch.  493  sec.  925 — 171a,  which  provided  that 
"the  park  commissioners  of  all  cities  shall,  under  the  direc- 
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tion  of  the  common  council,"  etc.  In  Superior  v.  Industrial 
Comm,  160  Wis.  541,  152  N.  W.  151,  it  was  held  that  ch. 
493  of  the  Laws  of  1907  was  an  act  of  general  nature  as  to 
the  cities  of  the  state,  and  sec.  925 — 171a,  therefore,  applied 
to  the  city  of  Superior  although  it  operated  under  a  special 
cliarter.  The  plaintiff  here  urges  very  strongly  that  sec. 
925 — 38b  does  not  apply  to  the  city  of  Milwaukee,  which 
operates  under  a  special  charter. 

The  main  contention  of  the  plaintiff  upon  this  proposition 
is  that  by  sec.  14,  ch.  XX,  of  the  charter  of  the  city  of  Mil- 
waukee it  is  provided: 

**No  general  law  of  this  state,  contravening  the  provisions 
of  this  act,  shall  be  considered  as  repealing,  amending,  or 
modifying  the  same,  except  such  purpose  be  expressly  set 
forth  in  such  law." 

Sec.  925 — 38b  does  not  contravene  any  of  the  provisions 
of  the  charter  of  the  city  of  Milwaukee.  It  is  a  general 
statute  applicable  by  its  terms  to  all  the  cities  of  the  state 
and  not  in  any  sense  in  conflict  with  the  charter  of  the  city 
of  Milwaukee.  The  decision  of  this  court  in  Superior  v. 
Industrial  Comm.  160  Wis.  541,  152  N.  W.  151,  is  decisive 
upon  this  branch  of  this  case. 

Upon  the  second  proposition  little  can  be  said.  It  is  the 
contention  of  the  plaintiff  that  the  naming  by  the  mayor  of  a 
person  ineligible  to  the  office  is  not  an  appointment  within 
the  meaning  of  sec.  925 — 38b,  the  act  being  wholly  void. 
If  we  were  to  so  construe  the  statute,  we  should  be  obliged, 
in  effect  at  least,  to  insert  the  word  "eligible"  before  the 
word  "appointee.'*  We  do  not  feel  that  we  are  warranted 
in  adopting  such  a  construction.  It  was  the  apparent  pur- 
pose of  the  legislation  to  prevent  occurrences  of  the  kind 
involved  in  this  action.  No  limiting  words  were  inserted 
before  the  word  "appointee."  If  a  person,  though  ineligible, 
had  in  fact  been  appointed  and  the  appointment  confirmed, 
and  he  had,  without  objection,  entered  upon  the  duties  of  his 
office,  there  can  be  no  doubt  that  he  would  have  been  at  least 
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a  de  facto  officer.  If  so,  he  must  have  been  appointed  and 
therefore  must  have  been  an  appointee.  We  do  not  think 
that  the  question  of  whether  or  not  a  person  is  an  appointee 
turns  upon  the  question  of  his  eligibility,  but  rather  upon 
the  fact  of  his  appointment.  From  this  it  follows  that  the 
plaintiff  was  not  eligible  to  appointment  at  the  time  his  ap- 
pointment was  confirmed  by  the  common  council  August 
1920. 
By  the  Court. — Judgment  affirmed. 


^9 


Klosky,  Respondent,  vs.  Payne,  as  Agent,  and  another. 

Appellants. 

January  ii — April  5,  /p-?/. 
Railroads:  Passenger  stations:  Customary  construction:  Negligence. 

1.  A  railroad  passenger  station  platform  is  not  obviously  unsafe 

because  it  was  on  a  level  with  the  rails,  or  because  there  was 
a  space  of  only  four  feet  and  eight  inches  between  the  over- 
hang of  an  engine  passing  on  the  track  and  a  stairway,  where 
the  only  evidence  on  the  point  was  to  the  effect  that  the  tracks 
and  platform  were  constructed  in  the  ordinary  and  usual 
manner. 

2.  One  who  uses  a  customary  appliance  which  is  in  good  repair 

and  not  obviously  dangerous,  in  a  usual  and  customary  man- 
ner, is  free  from  negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Walter  Schixz,  Circuit  Judge.    Reversed. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  on  July  16,  1918,  as  a  result  of  being  struck 
by  one  of  defendants'  trains  on  the  platform  of  the  pas- 
senger depot  at  Allis.  The  platform  is  raised  above  the 
street  level  and  is  reached  by  a  stairway  that  has  a  concrete 
hood  or  covering,  the  west  wall  of  which  is  seven  feet  and 
four  inches  from  the  east  rail  of  the  south-bound  track.  The 
north-bound  track  is  on  the  east  side  of  the  platform  and 
nineteen  feet  and  four  inches  from  the  south-bound  track. 
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The  platform  covers  the  whole  space  between  the  two  tracks 
and  is  on  a  level  with  them.  Plaintiff,  a  police  officer,  and 
well  acquainted  with  the  premises,  was  called  up  to  look 
after  some  children  on  the  platform  at  about  train  time.  He 
came  up  the  stairway  facing  the  north,  but  on  reaching  the 
platform  he  turned  around  and  faced  south  and  was  struck 
by  a  south-bound  train.  Whether  he  was  struck  by  the 
engine  because  he  suddenly  moved  nearer  the  track  as  it 
approached,  or  because  he  stood  near  enough  to  the  track  all 
the  time — about  two  minutes, — is  in  dispute. 

The  jury  found  that  the  whistle  was  not  blown ;  that  the 
bell  was  rung;  that  plaintiff  was  free  from  contributory 
negligence;  that  defendants'  platform  was  not  as  free  from 
danger  to  the  public  as  the  nature  thereof  reasonably  per- 
mitted ;  that  such  defect  therein  was  the  proximate  cause  of 
plaintiff's  injury;  and  damages  in  the  sum  of  $5,500.  The 
court  amended  the  verdict  by  finding  that  the  whistle  of  the 
engine  was  blown  as  it  approached  the  platform.  From  a 
judgment  thereon  as  amended  entered  in  favor  of  the  plaint- 
iff the  defendants  appealed. 

//.  /.  Killilea  of  Milwaukee,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Otjen  &  Otjen 
of  Milwaukee,  and  oral  argument  by  H,  H,  Otjen. 

The  following  opinion  was  filed  February  8,  1921: 

ViNjE,  J.  The  only  finding  the  court  deems  it  necessary 
to  consider  is  the  one  declaring  the  platform  unsafe.  It  is 
claimed  by  plaintiff  that  it  was  unsafe  in  at  least  two  re- 
spects: first,  because  it  was  planked  on  a  level  with  the  rails, 
thus  inducing  the  belief  in  passengers  that  it  was  safe  to 
stand  on  it  anywhere;  that  it  should  have  been  elevated 
above  the  track  and  ended  at  least  two  feet  eight  inches  from 
the  rails,  thus  preventing  passengers  from  standing  within 
reach  of  the  overhang,  which  on  the  ordinary  engine  is  two 
feet  eight  inches;  and  second,  because  a  space  only  seven 
feet  four  inches  was  left  between  the  covering  of  the  stair- 
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way  and  the  rail  of  the  track,  leaving  a  safe  space  of  only 
f our  feet  and  eight  inches  between  the  covering  and  the  over- 
hang. No  evidence,  expert  or  otherwise,  was  introduced  by 
plaintiff  to  show  that  the  platform  as  constructed  was  unsafe 
or  that  it  was  not  the  usual  mode  of  construction  of  plat- 
forms under  similar  conditions  or  where  there  is  more  than 
one  passing  track.  On  the  other  hand,  the  defendants  intro- 
duced evidence  to  the  effect  that  the  tracks  and  platform 
were  constructed  and  put  in  place  in  the  manner  ordinarily 
and  usually  used  by  the  Chicago,  MilzL^aukee  &  St.  Paul 
Raikvay  Company  in  this  state  at  that  time  and  that  at  the 
Chicago  &  Northwestern  Railway  Company's  lake-shore 
depot  at  Milwaukee  the  platform  and  tracks  were  similarly 
constructed.  We  therefore  face  a  situation  similar  to  that  in 
the  case  of  Jensen  v.  Wis.  Cent.  R.  Co.  145  Wis.  326,  128 
N.  W.  982,  where  the  jury  found  that  the  location  of  a 
switch  with  reference  to  a  cattle-guard  was  unsafe,  in  the 
absence  of  any  evidence  to  sustain  the  finding  and  against 
evidence  that  it  was  the  usual  mode  of  locating  such  switches. 
It  was  there  held  that,  except  as  to  a  railroad  construction 
obviously  dangerous,  a  jury  could  not  convict  a  railroad 
company  of  maintaining  an  unsafe  place  in  the  absence  of 
evidence  to  sustain  it,  and  especially  so  when  the  evidence 
shows  that  the  mode  of  construction  is  a  customary  one.  Tn 
Merton  v.  Mich.  Cent.  R.  Co.  150  Wis.  540,  543,  137  N.  W. 
767,  the  principle  was  thus  stated:  One  "who  uses  a  cus- 
tomary appliance  which  is  in  good  repair  and  not  obviously 
dangerous,  in  a  usual  and  customary  manner,  is  free  from 
negligence." 

It  cannot  be  said  that  the  platform  in  question  is  obviously 
dangerous.  Indeed,  the  opinions  of  careful,  prudent  men 
might  well  differ  as  to  whether  or  not  it  is  more  dangerous 
than  the  platform  raised  above  the  tracks  suggested  by  the 
plaintiff.  That  it  is  more  convenient  where  there  are  two 
or  more  passing  tracks  is  obvious. 

Neither  can  a  clear  safe  place  four  feet  eight  inches 
wide — ^the  distance  between  the  covering  of  the  stairway  and 
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the  overhang — be  said  to  be  obviously  dangerous.  A  person 
can  step  back  a  safe  distance  from  the  overhang  space  and 
yet  have  plenty  of  room  in  which  to  stand. 

It  is  held  that  the  case  comes  within  the  principles  an- 
nounced, in  the  two  cases  mentioned,  and  it  is  not  necessary 
to  consider  the  question  of  plaintiff's  alleged  contributory 
negligence. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint  upon  the  merits. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  5,  1921. 


Goldberg,  by  guardian  ad  litem,  Respondent,  vs.  Berko- 
witz, Appellant. 
Goldberg,  Respondent,  vs.  Same,  Appellant. 

January  /j — April  5,  ig2i. 

Negligence:  Contributory  negligence  of  child:  Coasting  on  city 

streets:  Collision  with  automohile, 

1.  The  question  whether  or  not  a  boy  nine  and  a  half  years  old 

exercised  due  care  under  all  the  facts  and  circumstances 
must  be  determined  in  the  light  of  the  care  which  is  ordinarily 
exercised  by  children  of  the  same  age,  capacity,  discretion, 
knowledge,  and  experience  under  the  same  or  similar  circum- 
stances. 

2.  In  determining  such  question  due  consideration  must  be  given 

to  the  power  and  influence  of  childish  instincts;  for  while  a 
child  may  have  the  knowledge  of  an  adult  respecting  danger- 
ous acts  he  may  not  have  the  prudence,  discretion,  or  thought- 
fulness  to  avoid  the  hazards  and  risks  to  which  they  expose 
him. 

3.  A  boy  nine  and  a  half  years  of  age,  possessing  the  capacity  and 

discretion  of  boys  of  his  age  generally,  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  colliding  w'ith  de- 
fendant's automobile  at  a  street  intersection,  where  the  evi- 
dence disclosed  he  was  coasting  down  a  hill  face  downward 
on  his  sled,  without  observing  whether  or  not  his  course  was 
dear,  he  having  testified  that  he  could  guide  his  sled  to 
cither  side  of  his  course. 
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Appeals  from  judgments  of  the  circuit  court  for  Milwau- 
kee county:  John  J.  Gregory  and  Walter  Schinz,  Circuit 
Judges.    Reversed, 

These  two  appeals  arise  out  of  the  same  cause  of  action. 

The  first  case  is  an  appeal  from  a  judgment  of  the  circuit 
court  for  Milwaukee  county,  John  J.  Gregory,  judge  pre- 
siding, affirming  the  judgment  of  the  civil  court  of  Milwau- 
kee county. 

The  action  was  brought  to  recover  damages  for  an  injury 
to  plaintiflf  resulting  from  a  collision  between  a  coaster  sled 
upon  which  the  plaintiff  was  riding  and  an  automobile  of 
defendant  operated  by  his  employee. 

Plaintiff  alleges  that  the  accident  occurred  at  a  point 
where  Ninth  street  intersects  Sherman  street  in  the  city  of 
Milwaukee;  that  the  place  in  question  is  in  the  vicinity  of 
school  grounds  and  what  is  known  as  Lapham  Park,  which 
is  a  park  provided  by  the  city  as  a  playground  for  children ; 
that  during  the  winter  months  it  was  usual  and  customary 
for  the  children  of  the  neighborhood  to  coast  down  the  hill 
of  this  park  and  onto  Ninth  street;  that  defendant  and  his 
servants  knew  that  it  was  the  custom  of  the  children  of  the 
neighborhood  to  play  in  the  manner  above  described;  that 
defendant's  employee  ran  into  and  struck  plaintiff,  causing 
the  injuries  alleged;  that  at  the  time  of  the  collision  defend- 
ant's employee  was  driving  at  an  excessive  rate  of  speed 
without  maintaining  a  proper  lookout  and  without  giving 
any  warning  of  his  approach  by  the  sounding  of  a  horn  or 
otherwise.    Damages  are  demanded  in  the  sum  of  S2,000. 

The  answer  of  defendant  denies  the  allegations  of  plaint- 
iff's complaint. 

By  a  special  verdict  the  jury  found  ( 1 )  that  the  driver  of 
defendant's  automobile  was  guilty  of  a  want  of  ordinary 
care  in  the  operation  of  his  truck  at  the  time  of  and  imme- 
diately before  the  accident;  (2)  that  such  want  of  ordinary 
care  was  the  proximate  cause  of  the  plaintiff's  injuries; 
(3)  that  the  plaintiff  was  not  guilty  of  any  want  of  ordinary 
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care  which  proximately  caused  his  injuries.  Damages 
were  fixed  in  the  sum  of  $2,000.  Judgment  was  ordered  on 
the  verdict.  Upon  appeal  to  the  circuit  court  the  judgment 
was  affirmed,  from  which  judgment  an  appeal  is  taken  to 
this  court. 

The  second  action  is  brought  by  the  father,  and  is  sub- 
stantially the  same  as  the  first  with  the  exception  that  one 
additional  witness,  David  Markus,  testifies  that  the  defend- 
ant's employee  was  driving  at  the  rate  of  sixteen  or  seventeen 
miles  an  hour  and  that  there  was  no  reduction  of  the  speed 
of  the  car  until  the  boy  was  hit.  Trial  of  the  case  was  had 
before  the  court  and  a  jury  in  the  civil  court  of  Milwaukee 
county.  By  a  special  verdict  the  jury  found  that  the  driver 
of  defendant's  car  was  guilty  of  a  want  of  ordinary  care: 
that  this  was  the  cause  of  plaintiff's  injury;  that  plaintiff 
was  not  guilty  of  contributory  negligence.  Damages  were 
fixed  in  the  sum  of  $1,500.  Judgment  was  rendered  on  the 
verdict.  This  judgment  was  confirmed  by  the  circuit  court 
for  Milwaukee  county,  Walter  Sciiinz,  judge  presiding. 

Appeal  is  taken  to  this  court. 

Dale  C  Shockley,  attorney,  and  L.  A.  Schwcichler,  of 
counsel,  both  of  Milwaukee,  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  briefs 
of  Michael  Le^'in  of  Milwaukee. 

The  following  opinion  was  filed  February  8,  1921 : 

SiEBECKER.  C.  J.  The  appellant  insists  that  the  civil  and 
circuit  courts  erred  in  holding  that  the  issue  of  Louis 
Goldberg's  contributory  negligence  is  properly  for  determi- 
nation by  the  jury,  and  urges  in  this  court  that  the  evidence 
shows  as  matter  of  law  that  he  was  guilty  of  contributory 
negligence. 

At  the  time  of  the  accident  this  bov  was  nine  and  one-half 
years  of  age.  Whether  or  not  the  boy  exercised  due  care  un- 
der all  the  facts  and  circumstances  disclosed  by  the  evidence 
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must  be  determined  in  the  light  of  the  care  which  is  ordi- 
narily exercised  by  children  of  the  same  age,  capacity, 
discretion,  knowledge,  and  experience  under  the  same  or 
similar  circumstances.  Ryan  v.  La  Crosse  City  R,  Co,  108 
Wis.  122,  83  N.  W.  770 ;  IVills  v,  Ashland  L.,  P.  &  S.  R,  Co. 
108  Wis.  255,  84  N.  W.  998;  Ballard  v,  Bellevue  A.  Co. 
162  Wis.  105,  155  N.  W.  914 ;  Kollcnts  v.  C.  &  N.  IV.  /?.  Co. 
170  Wis.  454,  175  N.  W.  929. 

The  precedents  are  in  general  to  the  effect  that  in  deter- 
mining whether  or  not  a  child  exerised  the  care  that  one  of 
its  age,  capacity,  knowledge,  and  experience  exercises  under 
similar  circumstances,  due  consideration  must  be  given  to  the 
power  and  influence  of  childish  instincts;  for  while  a  child 
may  have  the  knowledge  of  an  adult  respecting  dangerous 
acts,  he  may  not  have  the  prudence,  discretion,  or  thought- 
fulness  to  avoid  the  hazards  and  risks  to  which  they  expose 
him.  If  the  facts  disclosed  by  the  evidence  clearly  establish 
what  care  was  exercised  by  the  child  and  that  he  possessed 
the  capacity,  knowledge,  discretion,  and  experience  of  the 
generality  of  children  of  his  age,  it  then  became  a  proper 
question  for  the  court  to  inquire  as  a  matter  of  law  whether 
or  not  he  was  guilty  of  contributory  negligence  on  the 
occasion  in  question.  The  evidence  clearly  shows  that  the 
plaintiff  Louis  Goldberg  was  an  intelligent  boy  who  pos- 
sessed the  capacity  and  discretion  of  boys  of  his  age  generally 
and  that  he  had  the  knowledge  and  experience  in  the  affairs 
of  life  that  boys  of  his  age  commonly  possess.  The  evidence 
shows  affirmatively  that  he  had  attended  the  public  schools 
from  about  his  fourth  vear  and  that  he  was  familiar  with 
the  dangers  and  hazards  in  streets  and  of  colliding  with 
automobiles  while  coastinef  on  the  streets.  On  this  subject 
he  testified  that  he  knew  it  was  dangerous  because  automo- 
biles drive  past;  that  his  folks  told  him  many  times  to  be 
careful  in  going  across  streets.  On  the  point  of  what  he  did 
before  and  while  coasting  he  says  that  when  he  started  to 
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coast  he  borrowed  a  sled  from  a  companion  and  started  up 
the  hill;  that  two  of  his  playmates,  standing  at  the  foot  of  the 
hill  near  the  street,  had  told  him  no  automobile  was  in  sight ; 
that  he  proceeded  to  his  starting  place  near  the  top  of  the 
hill ;  that  in  his  position  on  the  sled  he  lay  on  his  stomach, 
face  downw^ard,  with  his  hands  placed  so  that  he  could  guide 
the  sled ;  that  as  he  proceeded  he  did  not  look  up  to  observe 
whether  or  not  his  course  was  clear  but  held  his  head  down 
between  the  front  of  the  sled  runners ;  that  he  did  not  see  or 
hear  defendant's  automobile  until  they  met  in  the  street  near 
the  curb  opposite  the  side  where  he  entered  onto  the  street. 
It  appears  that  the  course  was  icy  and  that  plaintiff  was 
going  "pretty  fast."  The  collision  between  the  sled  and 
automobile  occurred  near  the  curb  of  the  street  opposite 
the  side  where  plaintiff  entered  the  street  from  the  hill  down 
which  he  coasted,  thus  showin*:^  plaintiff  had  nearly  crossed 

• 

the  traveled  part  of  the  street  before  the  collision  occurred. 
It  also  appears  tliat  the  automobile  stopped  within  a  few  feet 
from  the  point  of  collision  and. that  the  driver  had  turned  the 
car  to  the  right  onto  the  street  bank.  The  evidence  and 
surrounding  facts  and  circumstances  show  that  the  highest 
speed  of  the  automo'bile  was  not  to  exceed  sixteen  miles  per 
hour.  It  thus  appears  that  plaintiff  voluntarily  adopted 
a  very  dangerous  method  of  crossing  this  public  street,  that 
he  exercised  no  precaution  after  starting  on  his  course  down 
the  hill  to  ascertain  whether  the  street  was  clear  of  vehicles 
of  any  kind,  and  that  he  i  an  quite  recklessly  onto  the  street 
without  even  looking  up  to  see  whether  any  vehicle  was 
approaching.  He  states  that  he  could  have  guided  his  sled  to 
either  side  of  his  course  and  could  have  "shifted"  it  to  avoid 
obstacles,  and  that  he  did  not  do  so.  We  are  forced  to  the 
conclusion  that  plaintiff's  conduct  shows  that  he  was  actively 
negligent,  in  view  of  his  age,  capacity,  discretion,  knowledge, 
and  experience,  giving  due  consideration  to  the  power  and 
influence  of  boyish  instinct  while  engaged  in  this  sport  and  to 
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the  dangers  and  hazards  to  which  he  was  exposed,  and  that 
such  negligence  proximately  contributed  to  produce  the  in- 
juries complained  of.  The  necessary  result  is  that  the  court 
erred  in  refusing  to  award  judgment  in  both  of  these  cases 
dismissing  the  plaintiffs'  complaints. 

By  the  Court. — The  judgments  appealed  from  are  re- 
versed, and  the  causes  remanded  to  the  circuit  court  with 
direction  to  award  judgment  in  each  case  dismissing  plaint- 
iff's complaint. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  5.  1921. 


State  of  Wisconsin,  Plaintiff  in  error,  vs.  B , 

Defendant  in  error. 

January  75 — April  5,  ig2i. 

Criminal  law:  When  jeopardy  attaches:  Waiver  by  plea:  With- 
drawal of  count  from  jury:  Implied  acquittal:  Waiver  of 
jeopardy  by  reversal  on  review  by  accused:  Review  by  state: 
Extent  of  waiver:  Affirmance  on  defetidant^s  writ:  Informa- 
tion charging  rape:  Adultery  as  a  lesser  offense, 

1.  When  a  person  has  been  placed  on  trial  on  a  valid  indictment 

or  information  before  a  court  of  competent  jurisdiction,  has 
been  arraigned  and  has  pleaded,  and  a  jury  has  been  impaneled 
and  sworn,  the  general  rule  is  that  jeopardy  has  attached. 

2.  Under  sec.  4645a,  Stats,   (providing  that  special  pleas  in  bar 

may  be  entertained  in  the  discretion  of  the  court  on  the  appli- 
cation of  a  defendant  after  the  jury  is  impaneled,  but  that 
the  application  shall  constitute  a  waiver  of  any  jeopardy  that 
has  attached),  a  defendant,  who  after  a  jury  was  impaneled 
renewed  a  plea  in  bar,  and  after  the  court  had  required  the 
state  to  answer  or  demur  to  the  plea  and  overruled  defend- 
ant's demand  that  the  case  be  tried  by  the  court  introduced 
evidence  in  support  of  the  plea  and  a  verdict  was  returned 
sustaining  it,  waived  any  jeopardy  that  had  theretofore  at- 
tached. 

3.  Under  sec.  4724cr,  authorizing  the  state  to  bring  a  writ  of  error 

from  any  order  or  judgment  sustaining  a  special  plea  in  bar 
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made  or  rendered  before  jeopardy  attached,  the  state  may 
bring  a  writ  of  error  though  jeopardy  had  attached,  where  it 
was  waived  by  defendant  under  sec.  4645o,  as  sec.  4645a 
(Laws  1911,  ch.  187)  and  sec.  AVlMi,  Stats.,  as  amended  by 
said  ch.  187,  relate  to  the  same  subject  matter  and  should  be 
read  and  construed  together. 

4.  Where  defendant  was  charged  with  rape  and  adultery  and  the 

court  instructed  the  jury  that  he  could  not  be  found  guilty 
of  both  offenses,  in  effect  withdrawing  the  charge  of  adultery 
if  he  was  found  guilty  of  rape,  he  was  in  jeopardy  as  to  the 
charge  of  adultery  and  could  not  be  again  tried  therefor 
unless  he  had  waived  such  jeopardy. 

5.  By  applying  for  a  new  trial  and  by  suing  out  a  writ  of  error 

pursuant  to  which  the  judgment  was  reversed,  defendant 
waived  any  jeopardy  which  might  theretofore  have  attached 
as  to  the  crime  of  which  he  was  convicted  and  lesser  included 
offenses. 

6.  When  a  defendant  has  been   once  tried  and  a  judgment  of 

acquittal  or  conviction  has  been  rendered,  he  has  an  absolute 
constitutional  right  to  stand  on  the  judgment  as  a  bar  to 
further  prosecution  for  the  same  oflFense;  but  when  he  seeks 
to  obtain  a  new  trial,  the  extent  of  his  waiver  of  the  jeopardy 
theretofore  attaching  is  a  matter  for  legislative  regulation 
not  within  the  protection  of  the  constitutional  guaranty. 

7.  Under  sec.  21,  art.  T,  Const.,  providing  that  writs  of  error  shall 

issue  in  criminal  cases  as  a  matter  of  course,  sec.  4719,  Stats., 
authori-zing  new  trials,  and  sec.  4724a,  providing  that  where 
defendant  prosecutes  a  writ  of  error  the  state  may  take  a 
writ  of  error  from  the  order  or  judgment  of  conviction 
upon  a  record  containing  rulings  adverse  to  the  state,  where 
defendant  brings  a  writ  of  error  he  waives  the  jeopardy 
which  has  theretofore  attached  so  far  as  is  necessary  to 
give  the  state  an  effective  review  of  other  questions  arising 
upon  the  same  trial. 

8.  If  on  the  review  sought  by  the  accused  the  trial  court's  de- 

termination is  affirmed,  there  can  be  no  further  inquirv.  as 
the  judgment  of  conviction,  under  the  doctrine  of  implied  ac- 
quittal, prevents  a  retrial  as  to  other  offenses  charged. 

9.  Under  sec.  4724a,  Stats.,  as  amended  by  ch.  187,  Laws  1911, 

where  defendant  was  charged  with  adultery  and  rape  and 
convicted  of  rape  and  sued  out  a  writ  of  error  on  which  the 
judgment  was  reversed,  and  the  state  sued  out  no  writ  of 
error,  defendant  did  not  waive  the  jeopardy  as  to  the  charge 
of  adultery  and  could  not  be  retried  for  that  offense,  adultery 
being  a  distinct  offense  and  not  a  lesser  offense  included  in 
that  of  rape. 

Vol.  173—20 


610        SUPREME  COURT  OF  WISCONSIN.     [Apr. 

State  V.  B ,  173  Wis.  608. 

Error  to  review  a  judgment  of  the  circuit  court  for  Elau 
Claire  county:  James  Wickham,  Circuit  Judge.    Affirtned. 

Former  jeopardy.  Defendant  was  tried  in  the  circuit 
court  for  Dunn  county  upon  an  information  containing  three 
counts;  one  charging  the  defendant  with  having,  on  the 
3d  day  of  September,  1916,  committed  the  crime  of  rape 
upon  one  Edna  Mann;  the  second  count  charged  him  with 
having  committed  the  crime  of  adultery  with  one  Edna 
Mann.  There  was  a  third  count  for  rape,  which  was  aban- 
doned upon  the  trial  and  will  not  be  again  referred  to.  All 
offenses  charged  were  predicated  upon  the  same  circum- 
stances and  the  same  act.  Upon  the  trial  the  jury  returned 
a  verdict  finding  the  defendant  guilty  of  rape,  and  under 
the  instructions  of  the  trial  court  the  jury  did  not  consider 
the  charge  of  ?idultery.  Judgment  of  conviction  w^as  entered 
upon  the  verdict.  The  defendant  sued  out  a  wTit  of  error 
from  this  court,  and,  upon  hearing,  the  judgment  of  the  cir- 
cuit court  was  reversed  and  a  new  trial  ordered.  In  revers- 
ing the  judgment  of  the  trial  court  this  court  said: 

"Applying  these  principles  to  the  testimony  in  the  present 
case,  we  are  obliged  to  sav,  after  a  diligent  examination  of 
the  evidence,  that  in  our  judgment  the  crime  of  rape  is  not 
proven  on  account  of  the  grave  doubt  that  remains  as  to 
w^hether  the  prosecutrix  made  that  resistance  which  the  law 
requires  in  view  of  all  the  surrounding  circumstances.  Jus- 
tices SiEBECKER  and  EscHWEiLER  are  of  opinion  that  the 
question  whether  intercourse  was  had  at  all  is  so  gravely 
in  doubt  that  the   judgment  should  be  reversed  on   that 

ground  also,  but  the  court  does  not  so  hold."     B z\ 

State,  166  Wis.  525,  166  N.  W.  32." 

The  record  was  duly  remitted  to  the  circuit  court  for 
Dunn  county.  Thereafter  the  venue  of  the  action  was 
changed  to  Eau  Claire  county  and  the  case  came  on  for  trial 
at  Eau  Claire  on  the  18th  day  of  March,  1918.  The  de- 
fendant appeared  in  person  and  by  counsel.  When  the  case 
was  called  the  district  attorney  announced  that  he  wished  to 
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have  time  to  procure  the  presence  of  Mr.  Baker,  assistant 
attorney  general.  The  court  thereupon  said  that  he  thought 
it  better  to  call  a  jury  and  not  wait  until  the  next  day. 
Thereupon  the  jury  was  drawn.  After  the  jury  had  been 
impaneled,  but  before  it  was  sworn,  counsel  for  the  defend- 
ant announced  that  they  wished  to  renew  the  plea  in  bar.  The 
district  attorney  having  stated  that  there  was  no  substantial 
change  in  the  evidence  to  be  adduced  in  reference  to  the 
oflfense  of  rape  charged  in  the  first  count  in  the  indictment, 
the  trial  court  announced  that  as  to  that  count  the  plea  of 
the  defendant  was  sustained.  As  to  the  second  count, 
relating  to  the  charge  of  adultery,  the  court  announced  that 
the  plea  was  overruled,  the  court  reserving  the  right  to 
consider  it  further  if  he  should  be  further  advised.  The  jury 
was  then  sworn  to  try  the  issues  in  the  case  and  thereupon 
a  recess  was  taken  until  9  o'clock  the  next  day.  At  the  open- 
ing of  court  on  the  next  morning  the  court  announced  that 
he  had  further  examined  the  questions  of  law  that  were 
argued  and  had  examined  the  record  and  that  there  was 
nothing  in  the  record  to  indicate  that  the  defendant  had 
pleaded  to  the  information.  Finally  it  was  made  to  appear 
that  the  defendant  had  pleaded  to  the  information.  The 
court  then  announced  that  in  his  opinion  the  proper  practice 
had  not  been  followed  with  reference  to  the  plea  in  bar,  and 
that  in  his  opinion  the  state  should  either  demur  to  or  answer 
the  plea  in  bar,  and  that  any  issue  of  fact  raised  should  be 
tried  by  the  jury.  After  some  colloquy  between  the  court 
and  counsel  the  state  entered  a  general  denial  to  the  matter 
set  forth  in  the  plea  in  bar.  The  defendant  by  his  counsel 
then  objected  to  the  sufficiency  of  the  answer  to  raise  an 
issue,  and  further  that  the  answer  of  the  state  was  not 
under  oath.  The  court  held  the  answer  sufficient  and  an- 
nounced that  the  sufficiency  of  the  plea  would  be  determined 
as  a  question  of  fact,  there  being  no  challenge  by  the  state 
to  the  sufficiency  in  law  of  the  plea  in  bar.    The  court  then 
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announced  that  the  ruling  made  upon  the  plea  as  to  the  first 
count,  relating  to  rape,  would  stand  and  said: 

''I  presume  that  the  proper  practice  or  better  practice  is 
to  first  try  that  issue  [the  issue  raised  by  the  plea  in  bar] 
before  taking  up  the  question  of  the  guilt  or  innocence  of 
the  defendant  on  that  charge.'' 

Counsel  for  the  defendant  then  suggested  that  it  should 
be  tried  before  the  court.  The  court  ruled  that  it  should  be 
tried  before  the  jury.  The  defendant  then  introduced  evi- 
dence in  support  of  the  plea  in  bar  to  the  second  count, 
relating  to  the  charge  of  adultery.  After  the  evidence  had 
been  received  there  were  arguments  by  counsel.  The  facts 
being  undisputed,  the  trial  court  held  that  the  defendant 
might  have  been  convicted  upon  the  first  trial  of  both  of- 
fenses, but  not  having  been  convicted  of  adultery  upon  the 
first  trial  he  was,  in  effect,  acquitted  of  that  charge,  and  for 
reasons  set  out  at  length  directed  the  jury  to  return  a  verdict 
sustaining  the  plea  in  bar  upon  the  ground  that  the  defendant 
had  been  once  acquitted  of  the  charge  of  adultery.  Upon 
the  verdict  being  received  the  defendant  moved  that  he  be 
discharged.  The  motion  was  granted,  the  defendant  was 
discharged,  and  the  state  has  sued  out  this  writ  of  error  to 
review  the  proceedings  had. 

For  the  plaintiff  in  error  there  were  briefs  by  the  Attorney 
General  and  /.  F.  Baker  and  /.  E.  Messerschmidt,  assistant 
attorneys  general,  and  oral  argument  by  Mr.  Baker  and  Mr. 
Messerschmidt. 

For  the  defendant  in  error  there  were  briefs  by  Martin, 
Martin  &  Martin  of  Creen  Bay,  and  oral  argument  by  P.  H. 
Martin. 

The  cause  was  originally  argued  on  June  5,  1920.  On 
October  22,  1920,  a  re-argument  was  ordered  upon  the  fol- 
lowing question : 

"Does  a  motion  by  the  defendant  for  a  new  trial  upon  a 
verdict  finding  the  defendant  guilty  upon  one  count  in  an 
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information  waive  any  jeopardy  as  to  other  offenses  in- 
cluded therein,  or  as  to  offenses  charged  in  other  counts 
growing  out  of  the  same  acts  or  circumstances,  where  con- 
sideration of  included  offenses  or  offenses  charged  in  other 
counts  is  withdrawn  from  the  jury  or  not  in  fact  passed 
uiK>n  by  the  jury  ?*' 

RosENBKRRY,  J.  It  is  the  contention  of  the  defendant 
here  that  he  cannot  be  further  proceeded  against  because, 
first,  he  was  ui>on  the  first  trial  acquitted  of  the  charge  of 
ackiltery ;  second,  that  upon  the  second  trial  the  jury  was 
sworn,  and  charged  witli  his  deliverance,  and  he  was 
therefore  placed  in  jeopardy  and  cannot  again  be  placed  in 
jeopardy  for  the  same  offense ;  and  third,  that  the  state  is  not 
entitled  to  sue  out  a  writ  of  error  to  review  the  proceed- 
ings of  the  trial  court  because  no  statutory  authority  there- 
for exists. 

We  shall  consider  the  second  and  third  objections  first, 
for  if  upon  the  second  trial  jeopardy  attached  the  state  has 
no  right  of  appeal  and  the  appeal  should  therefore  be  dis- 
missed.   Sec.  4724a,  Stats.,  provides: 

"A  writ  of  error  may  be  taken  by  and  on  behalf  of  the 
state  in  criminal  cases: 

(1)  .  .  . 

(2)  From  an  order  or  judgment  sustaining  a  plea  in 
abatement  or  a  special  plea  in  bar  made  or  rendered,  before 
jeopardy  has  attached. 

"(3)  From  any  final  order  or  judgment,  adverse  to  the 
state,  made  or  rendered  before  jeopardy  has  attached.'' 

Under  either  of  these  provisions,  if  jeopardy  has  attached 
there  is  on  the  part  of  the  state  no  authority  for  taking  an 
appeal.  The  general  rule  is  that  when  a  person  has  been 
placed  on  trial  on  a  valid  indictment  or  information  before 
a  court  of  competent  jurisdiction,  has  been  arraigned  and 
has  pleaded,  and  a  jury  has  been  impaneled  and  sworn, 
jeopardy  has  attached.    Schultz  v.  State,  135  Wis.  644,  114 


it 
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N.  W.  505,  116  N.  W.  259,  571;  McDonald  v.  State,  79 
Wis.  651,  48  N.  W.  9^6Z\  State  z\  Parish,  43  Wis.  395. 

''Sec.  4645a.  Any  objection  to  a  prosecution  or  the 
sufficiency  of  an  indictment  or  information  that  may  be 
raised  by  motion  to  quash,  demurrer,  plea  in  abatement,  or 
special  plea  in  bar,  shall  be  so  raised  before  a  jury  is  im- 
paneled or  testimony  taken,  and  unless  so  raised,  shall  be 
deemed  waived;  .  .  .  Provided  that  the  court  may,  in  its 
discretion,  on  the  application  of  the  defendant,  entertain 
any  such  objection  at  a  later  stage  of  the  trial,  but  in  every 
such  case  the  application  shall  constitute  a  waiver,  by  the 
defendant,  of  any  jeopardy  that  has  theretofore  attached." 

If  it  be  admitted  for  the  purposes  of  this  case  that  when 
the  jury  was  sworn  the  defendant  was  thereby  placed  in 
jeopardy,  it  must  be  held,  under  the  provisions  of  this  stat- 
ute, that  when  the  defendant  thereafter  proceeded  to  a  trial 
of  the  issue  raised  by  the  answer  to  the  plea  in  bar  it  con- 
stituted a  waiver  of  such  jeopardy  and  the  case  then  stood 
for  all  purpc^ses  as  if  jeopardy  had  not  attached.  Ai>- 
parently  the  proceedings  were  not  conducted  either  on  the 
part  of  the  court  or  the  parties  with  reference  to  the  pro- 
visions of  sec.  4645a.  We  think,  however,  that  it  appears 
that  the  defendant  entered  upon  the  trial  of  the  issue  raised 
by  the  answer  to  the  plea  in  bar  under  such  circumstances  as 
amounted  to  a  waiver,  although  there  was  no  express  appeal 
made  for  the  exercise  of  the  court's  discretion.  The  filing 
of  the  plea,  the  answer  thereto,  the  offer  of  evidence  by  the 
defendant  upon  the  issue  raised  by  the  plea,  its  reception  by 
the  court,  and  the  demand  of  the  defendant  for  trial  by  the 
court,  amounted  to  the  making  of  an  application  which 
constituted  waiver  on  his  part  of  any  jeopardy  that  had 
theretofore  attached,  if  any  had  attached.  The  jeopardy 
referred  to  in  sec.  4724a  is  a  jeopardy  which  has  not  been 
waived  by  the  defendant  and  one  which  would  protect  him 
under  the  constitution.  Manifestly  the  section  cannot  refer 
to  a  jeopardy  which  had  attached  but  which  has  been 
waived ;  otherwise  the  provision  of  sec.  4645a  requiring  the 
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defendant  as  a  condition  of  having  his  motion  to  quash, 
demurrer,  plea  in  abatement,  or  special  plea  in  bar  heard 
after  jeopardy  has  attached  and  as  a  condition  of  such 
hearing  to  waive  such  jeopardy,  would  be  ineffectual. 

The  requirement  that  the  defendant  waive  such  jeopardy 
as  has  attached  as  a  condition  precedent  to  the  exercise  by 
the  court  of  its  discretion  was  manifestly  made  for  the 
purpose  of  reserving  to  the  state  its  right  to  a  writ  of  error 
under  sec.  4724a.  Sees.  4645a  and  4724a  were  ch.  187  of 
the  Laws  of  1911,  relate  to  the  same  subject  matter,  and 
should  therefore  be  read  and  construed  together.  Upon 
this  branch  of  the  case  we  hold,  first,  that  at  the  time  of 
the  rendition  of  the  judgment  discharging  the  defendant 
jeopardy  upon  the  second  trial  l;iad  not  attached  within  the 
meaning  of  sec.  4724a;  second,  the  state  was  entitled,  under 
the  circumstances,  to  take  out  a  writ  of  error,  and  that  the 
cause  is  properly  before  us. 

Was  the  defendant,  upon  the  first  trial,  acquitted  of  the 
charge  of  adultery?  Upon  that  trial  the  court,  having 
described  the  offenses  charged  in  the  first  and  second  counts, 
charged  the  jury  as  follows: 

"Both  of  these  charges  are  based  upon  the  same  circum- 
stances. If  the  jury  should  find  the  defendant  guilty  of 
one,  then  of  necessity  you  could  not  find  him  guilty  of  the 
other.  In  other  words,  you  cannot  find  the  defendant 
guilty  of  more  than  one  of  the  charges  that  are  included  in 
the  information.  ...  It  ai)pears  in  this  case  without  dispute 
that  the  defendant  was  on  September  3,  ,1916,  a  married 
man,  and  that  the  said  Edna  Mann  was  and  still  is  an  un- 
married woman.  ...  In  your  deliberations  after  retiring 
to  your  jury  room,  you  should  first  consider  the  question 

whether  the  defendant  is  guilty  of  rape If,  however, 

you  do  not  all  become  convinced  by  the  evidence,  beyond 
all  reasonable  doubt,  that  the  defendant  is  guilty  of  rape, 
then  you  should  next  consider  the  question  whether  the 
defendant  is  guilty  of  adultery  as  charged." 

The  jury  found  the  defendant  guilty  of  rape,  and  under 
the  instruction  of  the  court  made  no  finding  as  to  adultery. 
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It  is  the  contention  of  the  defendant  that  he  was  thereby,  in 
effect,  acquitted  of  the  charge  of  adultery.  In  State  v.  Hill, 
30  Wis.  416,  it  was  held  that  a  verdict  which  finds  a  defend- 
ant guilty  on  a  part  only  of  an  indictment  or  information 
containing  several  counts  and  is  silent  as  to  the  other  ^counts, 
is  equivalent  to  a  verdict  of  not  guilty  as  to  such  other 
counts  and  must  be  so  regarded.  See,  also,  Hcchtcr  z\  State, 
94  Md.  429,  50  Atl.  1041,  56  L.  R.  A.  457 ;  State  v.  Martin, 
30  Wis.  216.  Whether  or  not  such  a  result  should  follow 
where  the  court,  in  effect,  withdraws  from  the  consideration 
of  the  jury  a  count,  we  shall  not  attempt  to  determine  in  this 
case.  In  this  case  the  court  instructed  the  jury  that  in  the 
event  that  they  found  the  defendant  guilty  of  rape  they 
could  not  of  necessity  find  the  defendant  guilty  of  adultery, 
and  the  instruction  amounted  to  a  direction  to  the  jury  that 
if  they  found  the  defendant  guilty  of  rape  they  should  not 
consider  whether  or  not  the  defendant  was  guilty  of  the 
crime  of  adultery.  Under  these  instructions,  the  jury  having 
found  the  defendant  guilty  of  rape,  the  question  of  whether 
or  not  he  was  guilty  of  adultery  was,  in  practical  effect, 
withdrawn.  It  has  been  held  that  where  the  consideration 
of  distinct  offenses  has  been  withdrawn  from  the  jury  and 
such  distinct  offenses  were  not  considered,  jeopardy  did 
attach.  Montgomery  v.  State,  136  Wis.  119,  116  N.  W. 
876;  Hoffman  v.  State,  97  Wis.  571,  73  N.  W.  51 ;  Perkins 
V.  State,  78  Wis.  551,  47  N.  W.  827.  Whether  or  not  the 
defendant  was  acquitted,  he  certainly  was  placed  in  jeopardy 
as  to  the  offense  charged  in  the  second  count,  that  is, 
adultery ;  and  if  the  defendant  has  not  waived  such  jeopardy 
he  cannot  again  be  tried  for  that  offense,.  By  applying  for  a 
retrial  as  to  the  charge  of  rape  and  by  suing  out  a  writ  of 
error  pursuant  to  which  the  judgment  of  the  trial  court  was 
reversed,  the  defendant  waived  any  jeopardy  which  might 
theretofore  have  attached  as  to  the  crime  of  rape  and  lesser 
included  offenses.  State  v.  Martin,  30  Wis.  216;  Birkcr  v. 
State,  118  Wis.  108,  94  N.  W.  643.    We  will  consider  later 


5J  JANUARY  TERM,  1921.  617 

State  V.  B ,  173  Wis.  608. 

whether  the  crime  of  adultery  is  included  within  the  crime 
of  rape. 

Prior  to  the  enactment  of  ch.  187  of  the  Laws  of  1911, 
this  court  had  before  it  a  case  involving  the  question  as  to 
the  extent  of  the  waiver  of  jeopardy  by  the  defendant  where 
he  moved  for  a  new  trial  as  to  one  count  of  an  information, 
the  other  count,  which  was  for  a  separate  offense,  having 
been  withdrawn  from  the  consideration  of  the  jury  by  the 
trial  court,  and  this  court  held  that  the  defendant  had  been  in 
jeopardy  as  to  both  counts  and  that  his  appeal  from  a  con- 
viction on  the  count  proceeded  upon  did  not  waive  jeopardy 
as  to  the  count  which  was  withdrawn.  Sclmltz  v.  State,  135 
Wis.  644,  114  N.  W.  505,  116  N.  W.  259,  571.  Unless  the 
law  has  been  modified  bv  the  enactment  of  ch.  187,  we  fed 
obliged  to  adhere  to  that  decision.  This  brings  us  to 
a  consideration  of  the  state  of  the  law  and  the  effect  of 
ch.  187. 

Prior  to  the  enactment  of  ch.  187,  Laws  1911,  the  follow- 
ing propositions  state  the  law  relating  to  jeopardy  and 
waiver  of  jeopardy: 

First.  Jeopardy  attaches  when  a  person  has  been  placed 
on  trial  on  a  valid  indictment  or  information  before  a  court 
of  competent  jurisdiction,  has  been  arraigned  and  has 
pleaded,  and  a  jury  has  been  impaneled  and  sworn  and 
charged  with  his  deliverance.  Such  jeopardy  will  sustain  a 
plea  in  bar  for  subseciuent  prosecution  for  the  same  offense 
unless  it  has  been  waived. 

Second.  A  motion  for  a  new  trial  amounts  to  a  w^aiver  of 
jeopardy  as  to  the  offense  of  which  the  accused  was  con- 
victed and  of  all  lesser  included  offenses,  but  does  not  w^aive 
jeopardy  as  to  cognate  offenses  charged  in  the  indictment  or 
information  of  a  higher  degree  than  that  of  which  the  ac- 
cused was  convicted. 

Third.  A  motion  for  a  new  trial  as  to  one  offense  is 
not  a  waiver  of  the  jeopardy  as  to  a  distinct  offense  charged 
in  the  same  information  or  indictment,  even  though  after 
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the  trial  had  begun  such  ufFensc  was  withdrawn  from  the 
consideration  of  the  jury. 

Fourth.  Where  after  jeopardy  has  attached  a  defendant 
is  discharged  by  reason  of  any  defect  in  the  information  or 
indictment  or  upon  a  plea  in  bar  or  motion  to  quash,  there 
is  no  waiver  of  jeopardy  and  the  accused  cannot  be  again 
prosecuted  for  the  same  offense. 

The  decision  of  this  court  in  the  case  of  Schults  v.  State, 
supra,  was  filed  January  8,  1908.  A  rehearing  was  granted 
and  a  final  decision  was  filed  May  8,  1908.  In  that  case  the 
attention  of  the  court  and  prosecuting  officers  was  drawn 
very  sharply  to  the  state  of  the  law  relating  to  waiver  of 
jeopardy.    See  dissenting  opinion  and  concurring  opinion. 

On  June  5,  1908,  the  opinion  in  the  case  of  Montgomery 
V,  State,  136  Wis.  119,  116  N.  W.  876,  was  filed.  In  the 
Montgomery  Case  it  was  held  that,  w4iere  the  trial  court 
had  withdrawn  from  the  jury  the  consideration  of  lesser 
degrees  of  the  offense  than  murder  in  the  first  degree,  the  de- 
fendants were  neither  acquitted  thereby  nor  were  they  placed 
in  jeopardy  as  to  the  minor  offenses.  .  The  concurring 
opinion  of  Mr.  Justice  Timlin  calls  attention  to  the  incon- 
sistency of  the  law  as  stated  in  the  two  opinions. 

In  Oborn  v.  State,  143  Wis.  249,  126  N..  W.  7i7,  the 
question  of  whether  or  not  the  accused  was  in  jeopardy  arose 
under  circumstances  which  do  not  make  it  material  to  the 
present  inquiry. 

There  was  introduced  into  the  legislature  of  1911  a  bill 
striking  out  sec.  4724a  as  it  then  stood,  and  creating  sec. 
4724a  as  it  now  stands,  except  in  one  particular.  As  origi- 
nally introduced,  sub.  6,  sec.  1,  of  the  bill  was: 

'Trom  an  order  or  judgment  of  acquittal,  rendered  after 
jeopardy  has  attached,  where  the  trial  court  has  decided  a 
question  of  law  adversely  to  the  state  and  the  writ  is  applied 
for  by  the  attorney  general  or  with  his  written  approval. 
The  supreme  court  shall  decide  all  questions  of  law  thus 
presented,  but  their  decision  shall  not  effect  reversal  or  sub- 
ject   the    defendant    to    further    prosecution.      Uix)n    the 
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granting  of  the  writ  in  such  case,  the  attorney  general  shall 
forthwith  give  notice  thereof  to  the  judge  of  the  court  in 
which  the  trial  was  had,  who  thereupon  shall  appoint  some 
competent  attorney  to  prepare  and  argue  the  case  against 
the  state.  Such  attorney  shall  be  compensated,  as  provided 
in  section  4713  of  the  Statutes,  as  amended,  and  shall  re- 
ceive in  addition,  his  actual  and  necessary  disbursements 
while  attending  the  supreme  court.'* 

The  present  sub.  (6)  of  sec.  4724a  was  numbered  sub. 
(7)  in  the  original  bill.  Upon  the  hearing  before  the 
judiciary  committee  the  original  sub.  (6)  was  stricken  out 
and  sub.  (7)  of  the  original  bill  was  renumbered  sub.  (6), 
and  with  this  change  the  bill  became  a  law  in  the  form  in 
which  it  was  introduced.    Sec.  4724a  is  as  follows: 

"A  writ  of  error  may  be  taken  by  and  on  behalf  of  the 
state  in  criminal  cases: 

**(  1 )  From  an  order  or  judgment  quashing,  setting  aside, 
or  sustaining  a  demurrer  to  any  indictment  or  information, 
or  any  count  thereof. 

''(2)  From  an  order  or  judgment  sustaining  a  plea  in 
abatement  or  a  special  plea  in  bar  made  or  rendered,  before 
jeopardy  has  attached. 

"(3)  From  any  final  order  or  judgment,  adverse  to  the 
state,  made  or  rendered  before  jeopardy  has  attached. 

"(4)    From  an  order  granting  a  new  trial.     > 

"(5)   From  an  order  in  arrest  of  judgment. 

**(6)  From  an  order  or  judgment  of  conviction  upon  a 
record  containing  rulings  adverse  to  the  state,  in  every  case 
where  the  defendant  prosecutes  a  writ  of  error.  In  every 
such  case  the  whole  record  shall  be  carried  before  the  su- 
preme court  and  the  case  treated  and  presented  as  in  cases 
of  cross-api)eals  in  civil  actions,  and  all  questions  of  law 
thus  presented  shall  be  decided  by  the  supreme  court." 

Sec.  4645a  has  already  been  set  out  at  length. 

On  behalf  of  the  state  it  is  contended  that  by  ch.  187, 
construed  with  other  statutes,  a  defendant,  by  a  motion  for 
a  new  trial,  waives  jeopardy  to  the  extent  that  this  court 
may  determine  in  order  that  justice  may  be  done  to  both  the 
state  and  to  the  defendant. 
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On  behalf  of  the  defendant  it  is  contended  that  inasmuch 
as  sec.  4719  provides  that  "the  supreme  court  shall  have  the 
power  to  review  the  order  refusing  to  grant  a  new  trial  and 
render  such  judgment  theretm  as  it  may  deem  proper/'  the 
only  thing  before  this  court  for  review  is  the  order  refusing 
to-grant  a  new  trial,  and  that  the  defendant  cannot  be  held  to 
have  waived  jeopardy  concerning  an  order  that  has  not  been 
refused  and  is  not  before  the  court. 

In  order  to  determine  the  purpose  and  effect  of  the  enact- 
ment of  ch.  187  it  is  necessary  to  re-examine  the  law  relating 
to  new  trials,  whether  allowed  by  the  circuit  court  or 
awarded  by  this  court  upon  a  writ  of  error  in  criminal 
cases.  From  the  earliest  times  our  statutes  have  provided, 
in  accordance  with  the  constitutional  provision  (art.  I,  sec, 
21),  that  writs  of  error  to  review  the  judgment  in  criminal 
cases  shall  issue  as  a  matter  of  course.  Sec.  34,  ch.  139, 
R.  S.  1858.  By  sec.  6,  ch.  149,  R.  S.  1849,  it  was  provided 
that  the  circuit  court  might,  within  the  time  there  stated,  on 
the  petition  or  motion  of  the  defendant,  grant  a  new  trial  for 
any  cause  for  which  by  law  a  new  trial  may  be  granted  or 
when  it  shall  appear  to  the  court  that  justice  has  not  been 
done,  and  on  such  terms  and  conditions  as  the  court  shall 
direct.  This  provision  has  been  continued  and  is  now  a  part 
of  the  Statutes  of  1919,  sec!  4719.  By  ch.  172,  Laws  1897, 
it  was  provided  that 

''When  an  application  for  a  new  trial  under  this  sectic^n 
.^hall  have  been  heretofore  refused,  or  shall  be  hereafter  re- 
fused, a  writ  of  error  shall,  on  the  application  of  the  defend- 
ant, be  issued  from  the  supreme  court  to  bring  such  matter 
before  it;  and  upon  such  writ  the  supreme  court  shall  have 
the  power  to  review  the  order  refusing  to  grant  a  new  trial, 
and  render  such  judgment  thereon  as  it  may  deem  proper; 
provided,  such  writ  shall  be  applied  for  within  two  years 
from  the  date  of  such  order." 

From  an  earlv  dav  it  was  held  that  the  law  did  not  allow  a 
writ  of  error  in  behalf  of  the  state  in  a  criminal  case,  but  at 
the  same  time  it  was  suggested  that  it  would  be  wise  and 
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proper  for  the  legislature  to  provide  for  bringing  writs  of 
error  to  review  any  judgment  rendered  in  favor  of  a  de- 
fendant upon  an  indictment  upon  questions  of  practice  where 
there  had  been  no  trial  and  acquittal  by  the  verdict  of  a  jury. 
State  V.  Kemp,  17  Wis.  669.  The  suggestion,  however,  does 
not  seem  to  have  been  acted  upon. 

The  question  as  to  how  far  waiver  of  jeopardy  extended 
in  cases  where  the  defendant  moved  for  a  new  trial  first 
arose  in  State  v,  Martin,  30  Wis.  216  (1872),  and  in  that 
case  it  was  held  that  a  motion  for  a  new  trial  did  not  con- 
stitute a  waiver  of  jeopardy  as  to  the  offenses  charged  in  the 
information  or  indictment  higher  than  that  of  which  the 
accused  had  been  convicted.  Lesslie  v.  State,  18  Ohio  St. 
390,  was  cited  irj  support  of  this  proposition,  although  it 
holds  the  exact  opposite.  See,  also,  State  v.  Behimer,  20 
Ohio  St.  572.  In  the  case  of  State  v,  Martin  the  jury  found 
the  defendant  "not  guilty  of  murder  but  guilty  of  man- 
slaughter in  the  second  degree."  The  trial  court  set  this 
verdict  aside,  and  upon  the  second  trial  the  jury  found  the 
defendant  guilty  of  murder  in  the  first  degree.  The  con- 
viction was  set  aside  on  the  ground  that  the  defendant  had 
been  acquitted  on  the  former  trial.  While  the  statute  au- 
thorizing the  circuit  court  to  grant  a  new  trial  upon  such 
terms  and  conditions  as  the  court  might  direct  had  been  in 
force  many  years,  no  reference  was  made  to  it  or  to  the 
power  of  the  circuit  court  to  prescribe  conditions  in  the 
order  setting  aside  the  verdict  and  granting  a  new  trial. 
This  court  has  consistently  adhered  to  the  position  taken  in 
the  case  of  State  t\  Martin.  The  whole  matter  was  under 
review  in  the  case  of  Schults  v.  State,  135  Wis.  644,  114 
N.  W.  505,  116  N.  W.  259,  571.  There  are  expressions 
found  in  the  opinions  of  the  court  from  time  to  tirrte  incon- 
sistent with  this  rule.  Hoffman  xk  State,  97  Wis.  571,  73 
N.  W.  51 ;  Montgomery  v.  State,  136  Wis.  119,  116  N.  W. 
876. 

Some  states  have  a  statute  providing  that  the  granting  of 
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a  new  trial  places  the  parties  in  the  same  position  as  if  no 
trial  had  been  had.     In  those  states  a  defendant  who  pro- 
cures a  new  trial  waives  jeopardy  and  may  be  tried  for 
murder  although  upon  his  first  trial  he  was  convicted  of 
manslaughter  only.    State  v.  McCord,  8  Kan.  232 ;  Veatch 
V.  State,  60  Ind.  291 ;  People  v.  Palmer,  109  N.  Y.  413,  17 
N.  E.  213;  Comm,  v.  Arnold,  83  Ky.  1.     Such  also  is  the 
federal  law.    Trono  v,  U.  S,  199  U.  S.  521,  26  Sup.  Ct.  121. 
The  fact  that  the  matter  is  a  subject  of  valid  legislative 
regulation  shows  that  the  extent  of  the  defendant's  waiver 
of  jeopardy  in  cases  where  he  moves  for  or  procures  a  new 
trial  is  not  a  matter  w^ithin  the  protection  of  the  constitu- 
tional guaranty.    When  he  has  once  been  tried  and  a  judg- 
ment has  been  rendered,  whether  of  acquittal  or  conviction, 
he  has  an  absolute  right  to  stand  upon  that  judgment  as  a 
bar  to  further  prosecution  for  the  same  offense.    That  is  his 
constitutional  right.    When,  however,  he  seeks  to  have  the 
conviction  set  aside  and  to  have  a  new  trial  which  could 
confessedly  be  had  only  by  a  waiver  of  the  jeopardy  which 
had  attached  in  the  first  trial,  the  extent  of  the  waiver  is  a 
matter  for  legislative  or  judicial  determination. 

In  1  Bishop,  New  Crim.  Law,  beginning  with  sec.  1042, 
it  is  vigorously  argued  that  the  whole  doctrine  of  waiver  of 
former  jeopardy  is  a  misconception  for  the  reason  that  the 
constitutional  guaranty  is  a  restraint  upon  the  courts  and  it 
forbids  them  to  make  a  blunder  which  shall  compel  a  defend- 
ant to  ask  a  second  trial.  The  argument  does  not  take  into 
account  the  fact  that  at  the  common  law  the  defendant  in  a 
felony  case  was  not  entitled  to  a  new  trial.  16  Corp,  Jur. 
p.  1117,  §  2615,  and  cases  cited;  Buessel  zk  U,  S.  258  Fed. 
811,  815 ;  People  v.  Marble,  38  Mich.  309.  Once  convicted, 
the  only  relief  from  an  erroneous  judgment  was  the  granting 
of  a  stay,  during  which  an  application  might  be  made  for  a 
pardon.  C7.  S,  v,  Giberf,  2  Sumn.  19,  at  p.  39  (1834), 
opinion  by  Mr.  Justice  Story;  Ohms  v.  State,  49  Wis.  415, 
421,  5  N.  W.  827.    In  this  country  the  procedure  for  new 
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trials  in  criminal  cases  and  the  conditions  under  which  trials 
shall  be  granted  are  purely  statutory.  People  v.  Marble,  38 
Mich.  309;  People  v.  Schmidt,  216  N.  Y.  324,  110  N.  E. 
945  and  cases  cited.  When  this  circumstance  is  taken  into 
account  and  given  its  proper  weight,  the  criticism  of  the 
courts  by  the  learned  author,  in  which  he  says  that  "a  blind 
reception  of  mere  judicial  authority  nearly  banishes  the 
purer  reasonings  of  the  law  and  true  juridical  wisdom,"  is 
not  warranted.  By  an  unbroken  line  of  judicial  authority  in 
this  coimtry  it  is  held  without  exception  that  a  motion  for  a 
new  trial  is  a  waiver  of  the  jeopardy  by  the  defendant  as  to 
the  offense  of  which  he  has  been  convicted.  The  only  con- 
flict of  authority  is  as  to  the  extent  of  the  waiver.  In  the 
states  of  Nevada,  Georgia,  Utah,  and  Missouri,  and  under 
federal  law,  a  motion  for  a  new  trial  where  a  defendant  has 
been  convicted  of  a  lower  degree  of  manslaughter  or  murder 
is  a  waiver  of  jeopardy  as  to  all  higher  degrees.  State  v, 
Goddard,  162  Mo.  198,  02  S.  W.  697;  State  v,  Kessler,  15 
Utah,  142,  49  Pac.  29i\  Brantley  v.  State,  132  Ga.  573,  64 
S.  E.  676;  7n  re  Sowers,  31  Nev.  531,  103  Pac.  1073;  Trono 
V,  U,  S.  199  U.  S.  521,  26  Sup.  Ct.  121.  In  Trono  v.  U.  S. 
the  court  said  (at  p.  533): 

"In  our  opinion  the  better  doctrine  is  that  which  does  not 
limit  the  court  or  jury,  upon  a  new  trial,  to  a  consideration 
of  the  question  of  guilt  of  the  lower  offense  of  which  the 
accused  was  convicted  on  the  first  trial,  but  that  the  reversal 
of  the  judgment  of  conviction  opens  up  the  whole  con- 
troversy and  acts  upon  the  original  judgment  as  if  it  had 
never  been.  The  accused  by  his  own  action  has  obtained  a 
reversal  of  the  whole  judgment,  and  we  see  no  reason  why 
he  should  not,  upon  a  new  trial,  be  proceeded  against  as  if 
no  trial  had  previously  taken  place.  We  do  not  agree  to  the 
view  that  the  accused  has  the  right  to  limit  his  waiver  as  to 
jeopardy,  when  he  appeals  from  a  judgment  against  him. 
As  the  judgment  stands  before  he  appeals,  it  is  a  complete 
bar  to  any  further  prosecution  for  the  offense  set  forth  in 
the  indictment,  or  of  any  lesser  degree  thereof.  No  power 
can  wrest  from  him  the  right  to  so  use  that  judgment,  but 
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if  he  chooses  to  appeal  from  it  and  to  ask  for  its  reversal  hie 
thereby  waives,  if  successful,  his  right  to  avail  himself  of 
the  former  acquittal  of  the  greater  offense,  contained  in  the 
judgment  which  he  has  himself  procured  to  be  reversed.  .  .  . 
"When  at  his  own  request  he  has  obtained  a  new  trial  he 
must  take  the  burden  with  the  benefit,  and  go  back  for  a  new 
trial  of  the  whole  case." 

A  review  of  the  history  and  development  of  the  principle 
that  an  accused  should  not  be  twice  placed  in  jeopardy  of 
Hfe  or  limb  for  the  same  offense  leads  irresistibly  to  the  con- 
clusion that  the  evolution  of  the  doctrine  of  waiver  of  the 
right  was  an  inseparable  incident  to  its  application  to  the 
conditions  which  existed  under  our  constitution  and  laws. 
Under  the  common  law  of  England,  in  cases  of  conviction, 
there  being  no  procedure  by  means  of  which  the  accused 
could  obtain  a  new  trial,  the  question  of  whether  or  not 
jeopardy  in  such  cases  was  waived  did  not  and  could  not 
arise.  The  statement  found  in  Blackstone  (book  4,  p.  361), 
that  where  the  jury  have  found  the  prisoner  guilty  contrarj" 
to  the  evidence  the  verdict  has  been  set  aside  and  a  new  trial 
granted  by  the  court  of  King's  Bench,  applies  only  to  mis- 
demeanors.   U.  S.  V,  Gibert,  2  Sumn.  19,  at  p.  45. 

In  applying  the  doctrine  of  waiver  of  former  jeopardy 
the  courts  of  various  jurisdictions  have  arrived  at  results 
widely  at  variance,  and  where  the  matter  has  been  regulated 
by  statute  the  statutory  provisions  are  far  from  uniform. 
No  doubt  the  most  logical  holding  is  that  of  the  courts  of 
the  United  States,  which  hold  that  a  motion  for  a  new  trial 
is  a  waiver  of  all  jeopardy  under  the  indictment,  both  as  to 
the  offenses  of  which  the  accused  was  convicted  and  as  to 
those  of  which  he  was  by  implication  acquitted,  and  that  the 
granting  of  a  motion  for  a  new  trial  places  the  entire  matter 
where  it  stood  at  the  beginning.  Logically  there  is  no  more 
reason  for  holding  that  a  prisoner  waives  jeopardy  as  to 
included  offenses  lower  than  that  of  which  he  is  convicted 
than  that  he  waives  jeopardy  as  to  the  higher  offense  with 
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which  he  was  charged  in  the  information.  The  same  reason- 
ing applies  to  the  one  as  to  the  other.  The  ground  upon 
which  the  distinction  is  made  is  that  he  would  not  willingly 
waive  the  jeopardy  as  to  the  higher  offense,  but  in  waiving 
jeopardy  as  to  the  offense  of  which  he  was  convicted  he 
evinces  a  willingness  to  waive  the  jeopardy  as  to  the  lower 
offenses.  The  law  having  provided,  contrary  to  the  course 
of  the  common  law,  a  method  whereby  the  accused  may 
secure  a  new  trial,  the  conditions  upon  which  such  privilege 
shall  be  enjoyed  by  the  accused  should  not  rest  with  the 
accused  but  with  the  law.  As  has  been  many  times  pointed 
out  {Brantley  v.  State,  132  Ga.  573,  64  S.  E.  676),  the 
doctrine  of  implied  acquittal  (State  v.  Hill,  30  Wis.  416) 
rests  upon  the  proposition  that  the  accused  has  been  con- 
victed of  one  offense  and  thereby  in;ipliedly  acquitted  of 
others.  If  the  conviction  be  set  aside,  the  facts  out  of  which 
the  implication  arose  no  longer  exist.  When  this  is  done  at 
the  instance  of  the  accused,  the  whole  matter  stands  as  if 
there  had  been  no  trial.  There  is  nothing  to  indicate  that 
the  legislature,  by  the  enactment  of  ch.  187,  intended  to 
adopt  this  rule.  Had  it  intended  to  do  so  it  would  no  doubt 
have  enacted  a  law  similar  to  that  of  the  state  of  New  York, 
which  provides  that  in  cases  where  a  new  trial  is  granted 
upon  the  motion  of  the  accused  the  matter  shall  stand  for 
trial  as  if  no  trial  had  been  had. 

The  doctrine  of  implied  acquittal  having  been  adopted  in 
this  state,  we  do  not  propose  to  overrule  it.  Under  the 
decisions  of  this  court  the  accused  having  the  right  to  deter- 
mine the  extent  of  his  waiver,  we  do  not  propose  to  over- 
rule the  settled  law  upon  that  proposition.  The  legislature, 
however,  having  provided  that  when  the  accused,  seeking  a 
new  trial,  brings  a  writ  of  error,  the  state  shall  have  a  right 
to  a  review  as  to  other  matters  occurring  upon  the  same  trial, 
w-e  think  it  follows  as  a  necessary  consequence  that  when  the 
accused  brings  a  writ  of  error  he  waives  the  jeopardy  which 
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had  theretofore  attached  in  that  trial  so  far  as  is  necessary 
to  give  the  state  an  effective  review  of  other  questions  arising 
upon  the  same  trial. 

Under  the  provisions  of  ch.  187,  therefore,  we  are  of  the 
opinion  that  all  dilatory  pleas  and  pleas  in  bar  must  be 
heard  before  jeopardy  attaches,  or  if  heard  thereafter  at  the 
request  of  the  accused  or  under  circumstances  that  amount 
to  a  request,  such  jeopardy  as  has  attached  is  waived  and 
the  hearing  proceeds  as  if  the  questions  were  raised  before 
jeopardy  had  attached. 

When  the  accused  sues  out  a  writ  of  error  the  state  has 
the  right  to  sue  out  a  writ  of  error,  in  which  case  the  matter 
must  be  treated  as  stated,  as  cross-appeals.  Under  the 
present  statute  there  will,  of  course,  always  remain  this 
distinction:  that  if  upon  the  review  sought  by  the  accused 
the  determination  of  the  trial  court  is  affirmed,  there  can  be 
no  further  inquiry  into  the  matter,  for  the  judgment  of  con- 
viction would  stand  as  a  bar  to  a  retrial  of  the  issues,  and 
under  the  doctrine  of  implied  acquittal  the  conviction  as  to 
one  count  or  offense  being  affirmed,  it  would  operate  to 
sustain,  in  effect,  the  acquittal  as  to  other  offenses  charged 
in  the  indictment  or  information.  Where,  however,  upon 
the  review^  sought  by  the  accused,  the  judgment  of  convic- 
tion is  set  aside,  the  whole  record  is  thrown  open  in  cases 
where  the  state  has  brought  a  writ  of  error,  and  if  upon  such 
review  it  appears  that  there  was  a  misdirection  of  the  jury  or 
other  prejudicial  error  with  respect  to  other  offenses  charged 
than  that  of  which  the  accused  was  convicted,  the  cause  may 
be  remanded  for  a  trial  as  to  such  other  offenses,  and  under 
such  circumstances  the  accused  would  not  be  entitled  to 
plead  former  jeopardy  or  former  acquittal,  it  having  been 
at  his  instance  and  request  that  the  judgment  of  conviction 
was  set  aside.  Any  other  conclusion  would  render  the  pro- 
vision of  the  statute  giving  the  state  a  right  of  review 
nugatory.  Our  conclusion  that  such  was  the  legislative  pur- 
pose is  strengthened  by  reason  of  the  fact  that  sub.  6,  sec  1, 
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as  originally  written,  which  was  intended  to  give  the  state 
such  a  review,  was  stricken  out.  Where  the  accused  prose- 
cutes a  writ  of  error  and  the  state  prosecutes  no  writ  of 
error,  the  rights  of  the  accused  remain  as  they  were  before 
the  statute  was  enacted.  Upon  such  a  proceeding  the  sole 
question  before  this  court  would  be  whether  or  not  the 
accused  was  rightly  convicted,  and  if,  upon  such  a  review,  it 
appears  that  there  was  prejudicial  error,  he  would  subject 
himself  to  a  new  trial  as  to  the  offense  of  which  he  was 
convicted  and  of  lesser  included  offenses  only.  What  is 
here  said  applies  to  cases  where  the  accused  is  charged  with 
a  liigher  offense  than  that  of  which  he  is  convicted  and  to 
cases  where  the  acquittal  is  by  implication  and  where  con- 
sideration of  a  distinct  offense  is  withdrawn  by  the  court 
from  the  consideration  of  the  jury. 

In  this  case  the  state  took  no  writ  to  review  the  action  of 
the  trial  court  in  withdrawing  from  the  jury  consideration 
of  whether  or  not  the  defendant  was  guilty  of  the  crime  of 
adultery.  The  state  not  having  availed  itself  of  the  right 
conferred  upon  it  by  sub.  (6),  sec.  4724a,  the  matter  must 
be  determined  in  accordance  with  the  law  as  it  stood  prior 
to  the  enactment  of  that  section,  and  in  that  case  it  is  ruled 
by  Schults  v.  State,  135  Wis.  644,  114  N.  W.  505,  116  N. 
W.  259,  571,  unless  adultery  is  a  lesser  offense  included  in 
the  information  for  rape. 

The  question  of  whether  the  crime  of  adultery  is  a  lesser 
offense  included  within  the  inforrnation  for  rape  is  ruled  by 
State  v.  Hooks,  69  Wis.  182,  33  N.  W.  57.  See,  also.  State 
V,  Shear,  51  Wis.  460,  8  N.  W.  287;  Vogelv.  State,  138  Wis. 
315,326,  119N.  VV.  190. 

Adultery  not  being  a  lesser  offense  included  under  the 
charge  of  rape  and  the  state  having  taken  out  no  w^it  of 
error,  the  trial  court  correctly  held  that  the  defendant  was 
in  jeopardy  upon  the  first  trial  as  to  the  count  in  the  informa- 
tion charging  him  with  adultery  and  that  the  motion  for  a 
new  trial  and  the  subsequent  prosecution  of  the  writ  of  error 
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to  review  the  proceedings  which  resulted  in  his  conviction 
of  the  crime  of  rape  did  not  constitute  a  waiver  of  jeopardy 
as  to  the  charge  of  adultery. 

The  result  arrived  at  in  this  case  leaves  the  law  of  this 
jurisdiction  in  respect  to  the  matter  of  waiver  of  jeopardy 
different  from  that  in  anv  other  state.  This  is  due  to  the 
fact  that  in  the  early  history  of  the  state  it  was  held  that  the 
right  to  limit  the  extent  of  the  waiver  rested  with  the  defend- 
ant. We  think  it  better  to  depart  from  the  established  rules 
no  farther  than  is  necessary  to  give  the  state  the  right  to  an 
effective  review  under  the  provisions  of  sec.  4724a,  even 
though  a  result  is  arrived  at  which  might  not  he  reached  if 
we  were  at  libertv  to  consider  the  matter  as  one  of  first  ini- 
pression. 

By  the  Court. — ^Judgment  affirmed. 


Guardianship  of  Reed. 
March  8 — April  3,  iq2I. 


Spendthrifts:  Idleness  and  intemperance:  Appointment  of  guardian 
by  county  court:  Trial  on  appeal  to  circuit  court:  Evidence, 

1.  On  proceedings  for  the  appointment  of  a  guardian,  it  is  held 

that  if  tlie  testimony  produced  before  the  county  court  was 
similar  to  that  given  at  the  trial  on  appeal  to  the  circuit  court, 
showing  that  a  farmer  had  been  idle  and  intemperate  for  more 
than  two  years,  had  paid  practically  no  attention  to  his 
property,  had  not  cared  for  his  live  stock  or  paid  the  taxes  on 
his  farm,  arid  had  permitted  the  farm  to  grow  up  to  weeds, 
the  appointment  of  a  guardian  on  the  ground  that  he  was  a 
spendthrift  would  have  been  justified. 

2.  On  appeal  from  the  judgment  of  the  county  court  the  only  ques- 

tion before  the  circuit  court  was  the  competency  of  the  al- 
leged spendthrift  to  care  for  and  manage  his  property  at  the 
time  of  the  hearing  in  the  circuit  court,  regardless  of  his 
competency  or  incompetency  at  the  time  of  theTiearing  in  the 
county  court. 

3.  Liberty  of  the  person  and  the. right  to  the  control  of  one's  own 

property  are  sacred  rights  which  should  not  be  taken  away 
or  withheld  except  for  very  urgent  reasons. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.    Affirmed, 

Petition  for  appointment  of  a  guardian.  The  matter  was 
first  heard  in  the  county  court  and  resulted  in  the  appoint- 
ment of  a  guardian.  On  appeal  to  the  circuit  court  a  new 
trial  was  had.  The  trial  judge  found  that  the  appointment 
by  the  county  court  was  justified  at  the  time  on  the  ground 
of  the  ward  being  an  idler  and  spendthrift,  but  that  owing 
to  having  mended  his  ways  the  necessity  for  guardianship 
had  ceased.  The  judge  found  that  there  was  not  and  had 
not  been  mental  incompetency.  Judgment  was  given  revok- 
ing the  appointment  of  the  guardian  and  for  his  discharge. 
From  this  judgment  the  petitioners,  children  of  the  ward, 
appeal. 

At  the  time  of  the  trial  respondent  w^as  sixty  years  of  age. 
For  a  good  many  years  he  and  his  wife  had  lived  on  a  small 
farm  consisting  of  about  fifty-one  acres  near  Janesville,  until 
the  death  of  Mrs.  Reed  in  February,  1914.  Before  her 
death  the  business  management  had  for  the  most  part  been 
carried  on  by  her.  She  took  charge  of  the  money,  paying 
the  family  expenses  and  those  of  appellants.  The  family 
consisted  of  the  father,  mother,  four  sons,  and  two  daugh- 
ters. Respondent  had  not  been  very  industrious,  was  intem- 
perate, and  spent  considerable  of  his  time  in  saloons.  For 
some  vears  most  of  the  work  on  the  farm  had  been  done  by 
the  children. 

Respondent  bought  the  land  about  the  time  of  his  mar- 
riage in  1881,  but  four  or  five  years  afterward  deeded  it  to 
his  mother,  and  she  to  his  wife.  The  latter  had  remained 
the  owner  until  a  short  time  before  her  death,  when  she  con- 
veyed the  homestead  forty  acres  to  respondent  and  some 
other  land  to  their  son  Thomas  Frank  Reed.  On  the  admin- 
istration of  the  estate  of  Mrs.  Reed  all  of  her  real  estate 
except  the  homestead  was  assigned  to  the  children,  subject 
to  the  life  estate,  and  the  i>ersonal  property  was  assigned  to 
the  children.     The  land  consisted  of  the  homestead,  about 
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eleven  acres  adjacent,  and  a  house  and  lot  in  Janesville.    The 
property  was  estimated  to  be  of  the  value  of  about  $20,000. 

After  the  death  of  the  mother  respondent  deeded  the 
homestead  to  his  son  Frank.  He  claimed  that  the  children 
importuned  him  to  do  this,  making  glowing  promises,  but 
that  after  the  deed  was  made  their  conduct  toward  him 
wholly  changed.  This  was  denied  by  the  children.  After 
this  deed  respondent  was  anxious  to  have  the  land  recon- 
veyed,  and  what  amounted  practically  to  a  life  estate  in  all 
the  land  was  thereui)on  conveyed  to  him.  He  desired  and 
claimed  a  deed  to  the  whole  interest  in  the  lands  and  held 
two  contracts  bearing  on  his  right  thereto,  but  was  unable 
to  get  the  deed  from  his  son.  Since  this  proceeding  was 
commenced  he  has  started  an  action  t(^  accomplish  this  end. 

The  father's  differences  with  his  children  over  these  inat- 
ters  caused  much  hard  feeling  on  his  part  toward  them,  and 
to  this  cause  he  attributed  the  condition  which  led  to  the 
appointment  of  the  guardian.  It  is  claimed  by  the  respond- 
ent that  this  trouble  and  the  death  of  his  wife  were  the  causes 
of  his  allowing  the  farm  to  lie  practically  unused  and  un- 
cared  for  in  the  years  1915  and  1916. 

At  the  time  of  the  trial  the  respondent  was  working  regu- 
larly as  a  teamster,  was  taking  good  care  of  his  horses,  had 
saved  about  $400  which  was  deposited  in  the  bank,  and  had 
helped  to  arrange  advantageous  leases  both  of  the  farm  and 
of  the  house  and  lot. 

F.  C.  Burpee  and  Charles  E.  Pierce,  both  of  Janesville,  for 
the  appellants. 

For  the  respondent  there  was  a  brief  by  Nolan  &  Dough- 
erty  and  Jeffris,  Mouat,  Oestreich,  Avery  &  Wood,  all  of 
Tanesville,  and  oral  argument  by  O.  E.  Oestreich  and  W,  H. 
Dougherty. 

Tones,  T.  It  is  not  necessarv  to  enumerate  in  detail  the 
causes  which  led  to  the  petition  for  guardianship  which  w^as 
filed  in  February,   1917.     For  about  two  years  after  the 
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death  of  respondent's  wife  he  had  paid  practically  no  atten- 
tion to  his  property.  The  farm  had  grown  up  to  weeds,  the 
live  stock  had  not  been  cared  for,  the  taxes  had  not  been 
paid.  The  management  of  the  property  could  hardly  have 
been  worse.  If  a  petition  for  guardianship  had  not  been 
made  it  is  quite  possible  that  the  entire  estate  would  have 
been  wasted.  Respondent  had  not  only  been  idle  and  in- 
temperate, but  in  some  of  the  business  he  undertook  to  trans- 
act had  shown  gross  incapacity.  If  the  testimony  produced 
before  the  county  court  as  to  respondent's  acts  and  mental 
condition  during  a  period  of  two  years  or  more  was  at  all 
similar  to  that  given  at  the  trial  in  the  circuit  court,  the  ai>- 
pointment  of  the  guardian  was  entirely  justified. 

Soon  after  the  proceeding  was  commenced  in  the  county 
court  an  arrangement  was  made  between  respondent  and  the 
I)etitioners  by  which  respondent's  brother  was  to  take  charge 
of  the  property  during  the  pendency  of  the  proceedings. 
The  case  was  not  tried  in  the  county  court  until  nearly  two 
years  after  it  was  commenced,  and  the  judginent  which  is 
appealed  from  was  rendered  June  4,  1920. 

The  only  question  before  us  is  whether  at  that  time  re- 
spondent was  competent  to  care  for  and  manage  the  prop- 
erty, worth  about  $20,000.  No  claim  was  made  that  re- 
spondent was  insane.  It  is  argued  by  counsel  for  petitioners 
that  it  was  not  drunkenness  nor  idleness  that  made  him  in- 
competent to  manage  property,  but  ''inherent  defects." 

Respondent  may  have  been  and  probably  was  a  spend-' 
thrift  within  the  meaning  of  the  statute  w4ien  the  guardian 
was  appointed,  but  it  by  no  means  follows  that  he  remained 
in  that  class  up  to  the  time  (^f  the  trial  in  the  circuit  court. 
Although  many  witnesses  were  called  on  both  sides  who 
testified  to  facts  and  opinions  bearing  on  the  issue,  the  testi- 
mony for  petitioners  for  the  most  part  related  to  transactions 
which  occurred  several  years  before  the  trial,  and  their 
opinions  were  necessarily  largely  based  on  facts  occurring 
during  a  period  when  respondent  was  clearly  in  such  a  state 
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of  mind  and  under  the  influence  of  such  habits  that  much 
of  the  time  he  was  incapacitated  to  manage  business  affairs. 

After  hearing  the  testimony,  including  that  of  the  re- 
spondent, which  was  given  quite  fully  and  with  reasonable 
intelligence,  the  trial  court  came  to  the  conclusion  that  there 
had  been  such  a  change  in  the  habits  and  mental  condition 
of  resjxjndent  that  a  guardian  was  no  longer  necessary. 

We  appreciate  the  strong  feeling  of  the  children  that  the 
property  which  had  been  accumulated  by  the  labor  of  the 
whole  family  ought  to  be  preserved,  and  we  are  giving  due 
consideration  to  that  feeling.  But  it  must  also  be  borne  in 
mind  that  liberty  of  the  person  and  the  right  to  the  control 
of  one's  own  property  are  very  sacred  rights  which  should 
not  he  taken  away  or  withheld  except  for  very  urgent  rea- 
sons. The  trial  judge  had  better  opportunity  than  we  to  ar- 
rive at  a  just  conclusion  on  the  pure  questions  of  fact  in 
issue,  and  we  do  not  feel  justified  in  reversing  the  judgment. 
This  decision  is  not  to  be  interpreted  as  in  any  way  approv- 
ing the  conduct  of  the  respondent  in  the  management  of  his 
property  in  1915  and  1916,  and  if  he  should  lapse  into  his 
former  spendthrift  habits  it  would  be  proper  for  his  children 
to  again  make  application  for  the  appointment  of  a  guardian. 

By  the  Court. — ^Judgment  affirmed. 


GiBLTX,  Appellant,  vs.  Giptjx  and  others.  Respondents. 

March  8— April  5,  ig2i. 

Deeds:  Possession  in  grantee:  Presumption:  Consideration: 
Tenancy  in  common:  Adverse  possession  by  one  cotenant : 
Circuit  courts:  Jurisdiction  to  construe  wills:  Perpetitities : 
Devise  to  bishop  to  found  ne7v  church:  Certainty  of  de^^iscc : 
Devise  on  condition. 

1.  Where  one  of  several  heirs  of  the  record  owner  of  land  claimed 
the  equitable  interest  therein  because  she  had  furnished  the 
money  to  pay  therefor,  and  after  the  owner's  death  took  pos- 
session of  the  property,  paid  the  taxes,  and  collected  the  rents 
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without  accounting  to  the  other  heirs,  all  but  one  of  whom 
deeded  their  interests  to  her,  the  interest  of  that  heir,  if  any, 
was  barred  by  the  lapse  of  more  than  fifty  years  since  posses- 
sion of  the  property  was  so  taken  and  held. 

2.  Where  a  deed  was  found  in  the  possession  of  the  grantee  after 

her  death,  the  presumption  of  delivery  of  the  deed  is  not 
rebutted  merely  by  a  showing  that  the  grantors  had  access  to 
the  place  where  the  grantee  kept  the  deed,  since  evidence  to 
rebut  the  prima  facie  effect  of  the  grantee's  possession  must 
be  clear  and  satisfactory. 

3.  Such  possession  by  the  grantee  creates  a  presumption  that  there 

had  been  an  actual  delivery  of  the  deed. 

4.  Where  deeds  recite  a  consideration  and  are  under  seal,  a  con- 

sideration is  presumed  in  the  absence  of  evidence  that  there 
was  none. 

5.  The  special  jurisdiction  of  county  courts  for  the  construction 

of  wills  in  pending  probate  proceedings  does  not  supersede 
or  suspend  the  jurisdiction  of  the  circuit  court  to  construe 
such  wills  when  all  the  parties  are  before  it, 

6.  A  devise  of  real  property  to  a  bishop  or  his  successor,  with 

power  to  sell  the  property  and  use  the  proceeds  for  the 
founding  of  a  new  church,  is  a  gift  to  a  definite  devisee  and 
is  not  a  perpetuity. 

7.  A  devise  to  "St.  Paul's  Roman  Catholic  Church  of  Beloit"  of 

the  "mortgage  which  T  now  hold  against  the  said  church" 
sufficiently  designates  the  devisee,  although  there  was  no 
corporation  of  that  name  in  the  city,  where  the  testatrix  was 
the  owner  of  a  mortgage  executed  by  St.  Paul's  Roman 
Catholic  Congregation  of  Beloit,  which  was  the  only  St. 
Paul's  Roman  Catholic  congregation  in  that  city. 

8.  A  devise  of  real  estate  to  a  universitv  on  condition  that  it 

care  for  the  tomb  of  the  testatrix  for  all  time  is  merely  a 
conditional  devise  and  not  a  perpetual  trust,  and  is  valid 
regardless  of  whether  the  tniiversity  has  authoritv  to  accept 
a  perpetual  trust.  State  Historical  Society  7'.  Foster,  172 
Wis.  155.  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  George  Grimm,  Circuit  Judge.    Affirmed. 

Action  for  the  partition  of  three  lots  in  the  city  of  Beloit. 
Plaintiff  is  the  granddaughter  of  Paul  Broder,  Sr.,  and 
claims  through  her  mother,  Margaret  Giblin,  nee  Margaret 
Broder.  Paul  Broder,  Sr.,  emigrated  from  Ireland  to  this 
country  in  1850.    At  the  time  of  his  death  some  time  prior 
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to  1867  his  family  consisted  of  his  oldest  son,  James  H.,  who 
died  in  1867;  his  wife,  Alice  C,  who  died  in  1875;  his  son 
Paul,  Jr.,  who  died  December  14,  1881 ;  his  daughter  Mary, 
who  died  December  11,  1901;  his  daughter  Margaret, 
mother  of  plaintiff,  who  died  December  14,  1902 ;  his  daugh- 
ter Catherine,  who  died  May  5,  1005 ;  his  daughter  Alice  B., 
who  died  February  23,  1918;  and  his  daughter  Ann  Mal- 
lams,  who  is  still  living.  Paul  Broder,  Sr.,  and  his  wife 
acquired  no  property  of  any  consequence  and  in  their  later 
years  were  supported  by  their  children.  The  sisters  Alice, 
Mary,  and  Catherine  early  went  into  the  millinery  business 
in  Beloit  and  later  had  shops  in  some  of  the  near-by  cities. 
Alice  was  the  head  of  the  business  and  it  was  conducted  in 
her  name.  There  is  evidence  to  the  effect  that  she  furnished 
the  money  to  pay  for  the  first  two  lots  which  were  bought 
in  the  name  of  James  H.  Broder,  who  held  the  record  title 
to  them  at  the  time  of  his  death  in  1867.  The  record  title 
to  the  third  lot  was  held  bv  Paul  Broder,  Jr.,  at  the  time  of 
his  death  in  1881.  Due  administration  \\{xm  the  estate  of 
Paul  Broder  was  had  and  his  title  at  an  administrator's  sale 
was  purchased  by  Catherine  Broder,  who  subsequently  con- 
veyed it  to  Alice  Broder.  After  the  death  of  James  H. 
Broder,  Alice  Broder  acquired  by  deed  the  title  of  all  her 
sisters  and  brothers  to  his  property  except  that  of  her  sister 
Margaret  Giblin.  In  1888  or  1889  and  again  a  year  or  two 
before  the  death  of  the  latter,  or  about  in  1900,  Alice  tried 
to  obtain  a  deed  from  her  but  did  not  succeed.  At  no  time 
while  the  Broders  lived  in  Beloit  was  Margaret  Giblin  a 
member  of  the  Broder  family.  She  was  married  in  the  East 
and  lived  nearly  all  her  lifetime  in  Jefferson  county,  this 
state.  She  had  actual  as  well  as  constructive  notice  that 
Alice  was  claiming  the  property  adversely  and  that  her  pos- 
session was  open,  exclusive,  and  adverse  to  her.  Alice  in 
the  last  interview  with  her  told  her  that  she  did  not  need  a 
deed  from  her  but  preferred  to  f!;et  one,  and  that  never  wovild 
Margaret  get  any  of  the  property.    From  the  time  James  H. 
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Broder  died  Alice  took  possession  of  the  property,  made 
valuable  improvements  upon  it,  paid  all  the  taxes,  and  used 
the  proceeds  of  the  rent  as  her  own.  Neither  Margaret  nor 
any  of  her  children  made  any  claim  to  the  property  till  after 
the  death  of  Alice  in  1918,  when  this  action  was  begun. 
From  the  above  facts  found  by  the  court  it  held  that  Alice 
Broder  at  the  time  of  her  decease  was  the  owner  of  the 
property  described  in  the  complaint  and  that  the  plaintiff 
and  those  claiming  under  Margaret  Giblin  had  no  interest 
therein.  The  court  also  construed  the  will  of  Alice  Broder 
and  held  certain  bequests  therein  valid  as  against  plaintiff 
and  those  who  claim  under  Margaret  Giblin.  The  bequests 
will  be  referred  to  in  the  opinion.  From  a  judgment  entered 
accordingly  dismissing  the  action  upon  the  merits  the  plaint- 
iff appealed. 

For  the  appellant  there  was  a  brief  by  Frank  R,  Bentley 
of  Baraboo,  attorney,  and  Charles  E,  Pierce  of  Janesville,  of 
counsel ;  and  the  cause  was  argued  orally  by  Mr.  Bentley. 

For  the  respondents  there  was  a  brief  by  Woolsey  & 
Arnold  of  Beloit  and  Nolan  &  Dougherty  of  Janesville,  and 
oral  argimient  by  T.  ]]'\  Woolsey  and  W.  H,  Dougherty. 

ViN JE,  J.  The  facts  found  by  the  court  as  briefly  outlined 
in  the  above  statement  are  not  in  dispute  except  in  so  far  as 
they  may  allege  conclusions,  and  they  sustain  the  result 
reached  as  to  adverse  possession  for  reasons  stated  in  Hahn 
V.  Keith,  170  Wis.  524,  174  N.  W.  551,  and  in  cases  there 
cited.  That  case  rules  this  as  to  the  question  of  adverse 
possession  against  tenants  in  common.  We  have  here  a 
case  where  for  thirtv-five  vears  the  mother,  with  full  knowl- 
edge  of  all  the  facts,  living  in  a  near-by  city,  made  no  claim 
in  her  lifetime  for  an  accounting  or  a  share  in  the  property 
or  its  rentals,  and  her  children  for  fifteen  years  more  re- 
mained silent  as  to  any  claim  on  their  part.  During  all  that 
time  Alice  managed,  used,  and  improved  the  property,  claim- 
ing it  as  her  own  to  the  exclusion  of  Margaret  and  her  chil- 
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dren.  It  is  peculiarly  a  case  where  acts  speak  more  ef- 
fectively than  words.  Title  by  adverse  possession  is  founded 
upon  the  salutary  principle  that  claims,  if  not  seasonably 
made,  will  be  held  to  be  waived.  The  law  allows  twenty 
years  for  the  making  of  such  claims.  Here  fifty  years  and 
more  have  elapsed  since  they  first  ripened  through  the  death 
of  James  H.  Broder  in  1867,  if  he  in  fact  held  th^  equitable 
as  well  as  the  legal  title  at  the  time  he  died — ^a  fact  not 
shown  by  the  testimony. 

Plaintiff  also  makes  claim  as  the  heir  of  Catherine  and 
Mary  on  the  ground  that  no  delivery  of  the  deeds  from  them 
and  Ann  Mallams  to  Alice  is  shown.  The  evidence  discloses 
that  after  the  death  of  Alice  these  deeds  were  found  in  a 
basket  in  a  bedroom  closet  in  the  house  in  which  Alice,  Cath- 
erine, Mary,  and  Ann  Mallams  lived.  The  basket  contained 
other  valuable  papers  belonging  to  Alice.  The  only  evidence 
claiming  to  rebut  the  presumption  of  delivery  is  that  given 
by  Ann  Mallams,  who  makes  no  claim  to  any  of  the  property 
except  under  the  will  of  Alice,  to  the  effect  that  she,  Mary, 
and  Catherine  could  have  gone  to  the  basket  at  any  time 
had  they  desired,  but  that  she  did  not  meddle  with  Alice's 
papers  and  she  presumed  her  sisters  did  not  meddle  either. 
The  presumption  of  delivery  of  deeds  found  in  the  posses- 
sion of  a  deceased  person  is  not  rebutted  by  showing  that  the 
grantors  had  access  to  the  place  where  the  grantee  kept  them, 
for  evidence  necessary  to  rebut  the  prima  facie  effect  of  the 
grantee's  possession  must  be  clear  and  satisfactory.  Chase 
z\  Woodruff,  133  Wis.  555,  113  N.  W.  973.  If 'there  has 
been  an  actual  delivery  of  a  deed — and  possession  thereof 
by  the  grantee  presumes  that  there  has, — then  the  fact  that 
the  grantor  has  access  to  the  place  where  the  grantee  keeps  it 
is  immaterial.  Indeed,  the  grantee  may  redeliver  it  to  the 
grantor  for  safe  keeping  without  affecting  the  validity  of 
the  delivery.  So  we  conclude  that  there  was  a  valid  delivery 
of  the  deeds  from  Catherine  and  Mary  to  Alice. 

The  deeds  recite  a  consideration,  are  under  seal,  and  in 
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the  absence  of  evidence  that  there  was  no  consideration  one' 
is  presumed.  The  fact  that  A  fin  Mallanis  did  not  know 
whether  there  was  a  consideration  does  not  disprove  the  pre- 
sumption that  there  was  one. 

AHce  Broder  died  testate  and  her  estate  is  being  probated 
in  the  county  court  of  Rock  county.  Certain  devises  in  her 
will  are  challenged  on  the  part  of  plaintiff,  who  claims  they 
are  invalid  and  therefore  she  takes  as  heir.  These  devises 
are  subject  to  a  life  estate  in  Ann  Mallams.  Since  the  special 
jurisdiction  of  county  courts  for  the  construction  of  wills 
does  not  supersede  or  suspend  that  of  circuit  courts  {Burn- 
ham  V,  Norton,  100  Wis.  8,  75  N.  VV.  304),  since  all  the 
parties  are  before  us  and  all  the  evidence  is  here,  we  shall 
briefly  discuss  and  determine  the  construction  to  be  given  to 
the  will  of  Alice  Broder  in  so  far  as  it  affects  the  questions 
raised  by  the  partition  action. 

The  first  devise  challenged  is  of  one  lot  to  Bishop  Mul- 
doon  of  Rockford,  Illinois,  or  to  his  successor  in  office.  It 
reads: 

"I  give  and  devise  unto  the  Right  Reverend  Bishop  Mid- 
doon,  of  Rockford,  Illinois,  or  his  successor  in  office,  the 
following  real  estate  [describing  it],  with  power  to  sell  and 
dispose  of  the  same  and  to  use  the  proceeds  thereof  for  the 
purpose  of  establishing  a  church  in  South  Beloit,  Illinois, 
said  church  to  go  by  the  name  of  St.  Peter  and  St.  James 
Catholic  Church.*' 

Bishop  Mtddoon  has  in  writing  accepted  the  devise  and 
agreed  to  carry  out  its  object. 

It  is  argued  that  the  devise  violates  the  rule  against  per- 
petuities as  declared  in  sec.  2039,  Stats.  How  it  does  is  not 
pointed  out  and  we  are  unable  to  discover  its  invalidity  in 
that  respect.  The  devise  expressly  empowers  the  devisee  to 
sell  at  any  time  after  the  devise  takes  effect,  and  the  object  of 
the  devise  is  sufficiently  certain  and  definite  to  permit  execu- 
tion. The  fact  that  the  new  church  was  not  in  being  at  the 
time  the  devise  was  made  does  not  invalidate  the  gift.    The 
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gift  was  to  Bishop  Mulcloon,  not  to  the  new  church.  So 
there  was  a  definite  devisee  in  being  capable  of  taking  at  the 
time  the  will  was  made.  It  is  shown  by  the  evidence  that 
the  Bishop  has  the  power  to  create  new  churches  and  his 
acceptance  of  the  trust  implies  that  he  will  create  the  one 
mentioned  in  the  devise. 

The  next  two  devises  challenged  are:  **I  give  and  devise 
lot  number  four  (4)  in  Hackett's  Addition  to  Beloit,  Rock 
county,  Wisconsin,  according  to  the  recorded  plat  thereof, 
unto  the  St.  Paul's  Roman  Catholic  Church  of  Beloit,  Wis- 
consin, with  power  to  sell  and  convey  the  same  and  use  the 
proceeds  thereof  for  church  purposes,"  and  "I  give,  devise 
and  bequeath  unto  the  St.  Paul's  Roman  Catholic  Church 
of  Beloit,  Wisconsin,  the  mortgage  which  I  now  hold  against 
the  said  church." 

The  claim  that  the  first  devise  violates  sec.  2039,  Stats., 
is  as  unfounded  as  the  claim  that  the  devise  previously  con- 
sidered violated  it.  It  appears  from  the  evidence  that  there 
was  no  corporation  by  the  name  designated  in  the  devise, 
but  that  there  was  a  corporation  named  St.  Paul's  Roman 
Catholic  Congregation  of  Beloit  and  that  it  was  the  mort- 
gagor of  the  mortgage  mentioned  in  the  second  devise.  This 
without  other  evidence  sufficiently  designates  the  devisee.  It 
was  also  in  evidence  that  there  was  only  one  St.  Paul's  Cath- 
olic congregation  in  Beloit.  No  one  did  or  could  mistake 
who  was  intended  to  take,  so  the  claim  that  the  devise  is  void 
for  lack  of  definiteness  fails. 

The  last  devise  we  shall  discuss  is  one  reading: 

"I  give  and  bequeath  unto  Marquette  University  of  Mil- 
waukee that  part  of  lot  4,  block  60,  .  .  .  upon  condition, 
however,  that  the  said  Marquette  University  shall  agree  to 
take  charge  of  my  tomb  situate  in  Beloit  city  cemetery,  keep 
the  same  in  repair,  and  pay  all  lawful  chargfes,  assessments, 
and  expenses  against  the  same  for  all  time." 

It  is  urged  this  created  a  perpetual  trust  and  that  Mar- 
quette University  cannot  accept  such  a  trust.    We  shall  not 
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inquire  into  the  question  of  whether  or  not  it  can  accept  a 
perpetual  trust  for  the  reason  that  none  is  created  by  the 
devise.  It  is  a  devise  with  a  condition,  and  the  condition 
has  been  agreed  to  in  writing  by  the  University,  No  trust 
is  created.  The  property  devised  may  be  sold  without  being 
burdened  with  the  condition.  That  remains  the  individual 
agreement  of  Marquette  University,  to  be  enforced  in  case 
of  a  breach  like  any  other  individual  obligation.  The  devise 
comes  within  the  principle  discussed  in  State  Historical  So- 
ciety V.  Foster,  172  Wis.  155,  177  N.  W.  16,  being  one  sub- 
ject to  a  condition  but  creating  no  trust.  There  the  taking 
by  plaintiff  was  held  to  be  subject  to  the  payment  of  an  an- 
nuity to  Mrs.  Burrows  but  creating  no  trust  to  be  executed 
on  the  part  of  plaintiff. 

Since  the  devises  attacked  by  plaintiff  are  held  to  be  valid, 
it  becomes  unnecessary  to  determine  the  validity  of  the  re- 
siduary clause  in  the  will. 

By  the  Court. — Judgment  affirmed. 

RosENBERRY,  J.,  dissents. 


KuxiTZ,  Respondent,  vs.  Ruske,  Appellant. 

March  S — April  5,  Tq2T. 

Contracts:  Dispute  concerning  agreed  price  of  doing  work:  Evi- 
dence of  reasonable  value  of  work:  Competency. 

1.  To  render  evidence  of  the  value  of  services  admissible  on  an 

issue  as  to  the  contract  price  for  such  services,  there  must 
be  a  direct  conflict  as  to  the  contract  price,  and  the  difference 
must  be  so  great  that  the  reasonable  value  thereof  from  the 
standpoint  of  the  parties  when  the  contract  was  made  may 
reasonably  discredit  the  evidence  on  one  side  and  corroborate 
that  on  the  other. 

2.  Where   plaintiff   claimed   defendant   agreed   to   pay   $500   for 

plastering  and  $375  for  doing  the  stucco  work  on  his  house, 
while  defendant  claimed  plaintiff  was  to  do  the  whole  work 
for  $500,  there  was  such  a  direct  conflict  and  such  a  differ- 
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ence  m  the  amounts  claimed  as  warranted  the  court  in  ad- 
mitting evidence  of  the  reasonable  value  of  doing  the  work 
and  furnishing  the  materials. 
3.  On  an  issue  as  to  the  agreed  price  of  doing  certain  work, 
evidence  as  to  the  actual  cost  is  incompetent ;  but  where  there 
was  evidence  that  the  reasonable  value  of  the  work  and 
materials  was  from  J^900  to  $950.  the  erroneous  admission  of 
evidence  that  the  actual  cost  of  the  work  was  $924  was  not 
prejudicial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  Martix  L.  Luu:ck»  Circuit  Judge.    Affirmed. 

The  plaintiff,  as  a  contractor,  made  an  arrangement  with 
the  defendant  by  which  the  plaintiff  was  to  plaster  the 
defendant's  house  and  also  to  stucco  the  defendant's  house. 
He  was  also  to  do  some  additional  work  as  to  which  there  is 
no  dispute.  It  is  the  contention  of  plaintiff  that  defend- 
ant agreed  to  pay  for  plastering  the  house  $500,  for  stucco- 
ing the  house  $375.  It  is  the  contention  of  the  defendant 
that  the  plaintiff  was  to  do  the  entire  work  for  $500.  The 
jury  found  in  favor  of  the  plaintiff  and  judgment  was 
rendered  accordingly,  from  which  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Otto  Kucndi  of  Watertown. 

For  the  respondent  there  was  a  brief  by  Kading  &  Kading 
of  \\^atertown,  and  oral  argument  by  C.  A.  Kading. 

RosEXBKRRY,  J.  It  is  the  contention  of  the  defendant 
that  the  court  erred  in  admitting  testimony  over  the  ob- 
jection of  the  defendant  in  two  particulars: 

First.  The  court  permitted  the  plaintiff  to  show  the 
reasonable  value  of  the  services  and  materials  rendered 
and  furnished  by  the  plaintiff  to  the  defendant. 

Second.  The  court  permitted  the  plaintiff  to  show  the 
actual  cost  of  doing  the  work. 

The  plaintiff  testified  that  the  defendant  requested  him 
to  make  an  estimate ;  that  he  measured  up  the  work,  met  the 
defendant  near  the  plaintiff's  house,  having  with  him  the 
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memorandum  book  in  which  he  had  made  the  figures  for  his 
estimate;  that  he  told  the  defendant  that  he  would  do  the 
plastering  for  $500  and  the  stuccoing  for  $375,  which 
amounts  he  claims  the  defendant  agreed  to  pay  him.  To 
support  his  claim  the  plaintiff  then  offered  evidence  as  to 
the  reasonable  value  of  the  material  and  work,  which 
amounted  to  $900  to  $950,  and  also  showed  that  the  actual 
cost  of  doing  the  work  was  $924.60,  which  included  ten 
cents  per  hour  of  every  man  on  the  job  as  a  profit  for  the 
plaintiff. 

The  defendant  testified  that  he,  accompanied  by  his  wife 
and  one  Smith,  went  to  the  plaintiff's  place  in  a  car ;  that  the 
plaintiff  did  not  have  with  him  and  did  not  read  from  a  book, 
but  that  the  plaintiff  stated  that  he  would  do  the  job  for 
$500,  excepting  the  cistern  and  other  items  as  to  which  there 
is  no  dispute.  The  defendant  denied  that  some  of  the  men 
who,  according  to  the  plaintiff",  had  worked  upon  the  job, 
had  as  a  matter  of  fact  worked  there.  The  defendant  was 
corroborated  bv  the  testimonv  of  his  wife  and  bv  the  testi- 
mony  of  Smith,  who  appears  to  have  been  a  disinterested 
witness.  There  is  no  claim  on  either  side  that  a  contract 
was  made  at  any  other  time  or  place. 

1.  Admissibilitv  of  evidence  as  to  the  reasonable  value 
of  the  labor  and  materials  performed  and  delivered  for 
the  benefit  of  the  defendant. 

The  general  rule  is  stated  thus:  Where  the  parties  to  a  . 
special  contract  for  services  are  in  dispute  as  to  the  com- 
pensation fixed  by  the  contract,  evidence  of  the  value  of 
the  services  is  admissible  as  bearing  upon  the  probabilities 
of  the  case,  that  is  to  say,  as  tending  to  show  which  statement 
is  more  likely  to  be  true.  The  purpose  of  the  evidence  is  to 
corroborate  the  party  offering  it  as  giving  probability  to 
his  statement  in  regard  to  the  amount  fixed  by  contract  and 
to  cast  doubt  and  improbability  upon  the  statement  made  by 
the  other  party.     L.  R.  A.  191 5C,  1213,  and  cases  cited. 

Wisconsin,  however,  has  adopted  the  rule  with  substantial 
Vol.  173—21 
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qualifications.  To  render  such  evidence  admissible  there 
must  be  a  direct  conflict  as  to  the  contract  price.  The  dif- 
ference must  be  so  great  that  the  reasonable  value  thereof 
from  the  standpoint  of  the  parties  when  the  contract  was 
made  may  reasonably  discredit  the  evidence  on  the  one 
side  and  corroborate  that  on  the  other,  affording  some 
reasonable  ground  for  believing  that  the  contract  was  at  the 
price  most  in  harmony  with  such  evidence.  Anderson  z\ 
Arpin  H.  L.  Co.  131  Wis.  34,  48,  110  N.  W.  788.  See, 
also,  Kosloski  V,  KeUy,  122  Wis.  665,  100  N.  W.  1037; 
Oliver  v,  Morawctz,  95  Wis.  1,  69  N.  W.  977;  BriAwnell  v. 
Hudson  S.  M.  Co.  86  Wis.  587,  57  N.  W.  364;  Kvammen 
z\  Meridean  M.  Co.  58  Wis.  399,  17  N.  W.  22. 

In  the  Anderson  Case  the  difference  between  the  par- 
ties was  about  eight  per  cent.,  and  the  trial  CQurt  held  that 
the  difference  was  not  sufficiently  great  to  warrant  the 
introduction  of  evidence  as  to  the  reasonable  value  of  doing 
the  work,  and  this  court  held  that  in  so  holding  the  trial 
court  was  not  clearly  wrong.  The  rule,  no  doubt,  leaves  a 
considerable  latitude  for  the  exercise  of  the  discretion  of 
the  trial  court.  In  this  case  the  conflict  between  the  parties 
was  direct,  and  the  difference  between  the  amount  claimed 
on  the  one  side  and  on  the  other  so  great  as  to  warrant  the 
trial  court  in  admitting  evidence  as  to  the  reasonable  value 
of  doing  the  work  and  furnishing  the  materials  in  question. 
Taking  defendant's  claim  as  a  basis,  the  difference  amounted 
to  seventy-five  per  cent. 

2.  Was  the  evidence  as  to  the  actual  cost  of  doing  the 
work  admissible? 

The  reason  for  admitting  evidence  of  the  reasonable 
value  of  doing  the  work  does  not  apply  to  evidence  as  to  the 
actual  cost  of  doing  the  work.  The  parties  may  have  and 
usually  do  have  in  mind  the  reasonable  value  of  supplying 
the  thing  or  doing  the  work  contracted  for.  Neither  party 
can,  however,  have  in  view  at  the  time  of  the  making  of  the 
contract  the  actual  cost  of  doing  the  work  because  it  is 
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unknown.  The  actual  cost  of  doing  the  work,  therefore, 
cannot  have  influenced  either  party  to  the  negotiations. 
It  must  be  borne  in  mind  that  the  subject  of  inquiry  is  not 
what  the  contract  price  should  in  equity  and  good  con- 
science have  been,  but  what  it  in  fact  was.  If  the  parties 
agreed  upon  a  price,  that  price  must  control  whether  it  be 
reasonable  or  not  or  whether  the  cost  of  doing  the  work 
greatly  exceeded  it  or  not.  It  can  only  be  set  aside  for  fraud 
or  mutual  mistake.  Evidence  of  reasonable  value  is  ad- 
mitted because  it  was  an  element  which  both  parties  un- 
doubtedly had  in  mind  at  the  time  of  the  making  of  the 
contract,  and  if  the  claimed  price  is  grossly  disproportion- 
ate to  'the  reasonable  value,  evidence  of  such  reasonable 
value,  in  case  there  is  a  direct  conflict  and  the  diflference  is 
great,  tends  to  corroborate  one  party  and  discredit  the  other. 
Evidence  as  to  the  actual  cost  of  doing  the  work  could  not 
have  been  in  contemplation  by  either  of  the  parties  and  there- 
fore no  inference  as  to  what  was  the  actual  price  agreed 
upon  can  be  drawn  therefrom. 

Language  used  by  Judge  Cooley,  arguendo,  in  Campau 
V.  Moran,  31  Mich.  280,  has  been  made  the  basis  of  some 
decisions  sustaining  the  right  of  a  party  to  introduce  evi- 
dence of  the  actual  cost  of  doing  work.  In  Campau  v, 
Moran,  Moran  sued  Campau  for  $200,  alleged  to  be  the 
agreed  price  of  doing  certain  work,  Moran  to  be  the  judge  of 
the  sufficiency  of  the  work  done.  Upon  the  trial  Moran 
proved  that  the  work  done  was  worth  more  than  $2t)0. 
The  court  said; 

''We  think  the  court  erred.  Had  the  plaintiff  sought  to 
recover  on  a  quantum  meruit  after  failing  to  fulfil  the  con- 
tract according  to  its  terms,  evidence  of  the  value  of  his  work 
would  have  been  pertinent;  but  this  was  not  the  theory  of 
his  case.  He  claimed  under  a  special  contract  performed  on 
his  part,  and  evidence  of  the  cost  or  value  of  the  work  was 
unimportant  and  tended  to  withdraw  the  attention  of  the 
jury  from  the  real  issue.'* 
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Moran  was  also  permitted  to  show,  in  reply  to  defend- 
ant's case  setting  up  a  different  contract  requiring  a  more 
substantial  structure,  that  it  would  be  impossible  to  build  a 
more  substantial  structure  at  the  place  where  this  was  built 
for  the  contract  price  agreed  upon.  This  was  held  error. 
The  court  said : 

"Such  evidence  had  nothing  to  do  with  the  case  and  could 
have  no  legitimate  bearing  on  the  issue.  It  is  not  so  clear, 
however,  that  the  evidence  actually  given  by  the  witness  un- 
der the  ruling  was  objectionable.  Campau  testified  that  he 
made  a  very  different  contract  with  plaintiff,  calling  for  a 
much  more  substantial  structure.  When  the  parties  were 
thus  distinctly  at  issue  upon  the  terms  of  the  contract,  evi- 
dence that  the  cost  of  performance  of  such  a  contract  as  the 
defendant  set  up  would  be  greatly  in  excess  of  the  contract 
price  would  certainly  afford  some  reasonable  ground  for 
believing  that  defendant  is  in  error  on  the  facts." 

Campau  v,  Moran  is  referred  to  in  Kvammen  v,  Meridean 
M,  Co,  58  Wis.  399,  17  N.  W.  22,  and  the  remark  of  Judge 
CooLEY  last  quoted  referred  to  with  apparent  approval  in 
Valley  L.  Co.  v.  Smith,  71  Wis.  304,  at  p.  307  (37  N.  W. 
412).  When  read  in  connection  with  the  facts  in  the  case, 
Campau  v.  Moran  is  not  authority  for  the  proposition  that 
evidence  as  to  the  actual  cost  of  doing  work  is  admissible 
to  sustain  the  plaintiff's  claim  of  an  express  contract.  In 
the  Campau  Case  the  evidence  to  which  Judge  Cooley  re- 
ferred was  the  probable  cost  of  doing  the  work  under  the 
contract  as  claimed  by  defendant.  The  defendant  claimed 
an  entirely  different  contract  than  that  claimed  by  the 
plaintiff  and  calling  for  much  more  work  than  was  actually 
done  by  the  plaintiff.  The  actual  cost  of  doing  the  work  as 
claimed  by  the  defendant,  therefore,  was  unknown,  and  the 
probable  cost  could  only  be  determined  by  estimate  or  by 
computing  its  reasonable  value.  Campau  v.  Moran  is  cited 
as  sustaining  the  proposition  that  evidence  of  cost  is  ad- 
missible and  also  that  it  is  not  admissible  where  the  plaint- 
iff claims  under  an  express  contract.     Taken  out  of  its 
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context,  the  language  last  quoted  does  tend  to  support  the 
contention  that  evidence  of  actual  cost  is  admissible,  but 
when  read  in  connection  with  the  facts  it  does  not  support 
that  proposition. 

Evidence  of  the  actual  cost  of  doing  the  work  was  not 
admissible  and  it  should  have  been  excluded.  The  evidence 
showed  that  the  actual  cost  of  doing  the  work  was  $924. 
According  to  the  testimony  offered  the  reasonable  value  of 
doing  the  work  and  furnishing  the  material  was  from  $900 
to  $950  in  round  numbers.  Under  the  circumstances  of 
this  case  we  think  the  admission  of  testimonv  as  to  the  actual 
cost  of  doing  the  work  and  furnishing  the  material  was  not 
prejudicial,  although  it  comes  very  close,  to  the  line. 

Hy  the  Court. — Judgment  affirmed. 


Farmers  &  Merchants  Bank,  Respondent,  vs.  Freder- 
iksen, imp.,  Appellant. 

March  8 — April  5,  i()2i. 

Husband  and  7tnfc:  Separate  estate  of  wife:  IVife  as  creditor  of 
husband:  Liability  upon  note  signed  witJi  husband:  Evidence: 
Recitals  in  note. 

1.  In  an  action  at  law  upon  promissory  notes,  a  married  woman 

may  successfiilly  assert  her  common-law  inability,  by  reason 
of  coverture,  to  make  a  binding  promise  to  pay  money,  unless 
the  circumstances  bring  her  within  the  intent  and  meaning 
of  the  enabling  statutes,  particularly  sec.  2345,  Stats.,  giving 
a  married  woman  the  rights  of  a  feme  sole  as  to  her  separate 
property. 

2.  The  fact  that  a  wife  was  a  creditor  of  her  bankrupt  husband 

did  not  give  her  such  an  interest  in  his  financial  welfare  and 
business  as  w-ould  make  her  liable  on  a  note  with  him  under 
said  sec.  2345. 

3.  The  w^ords  "I  'hereby  pledge  my  separate  estate,"  written  on 

the  face  of  a  note  just  above  the  signature  of  a  married 
woman,  do  not  place  such  note  in  any  better  position,  so  far 
as  the  rights  of  the  holder  are  concerned,  than  other  notes 
without  such  declaration. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ozaukee 
county:    Martin  L.  Lueck,  Circuit  Judge.     Reversed, 

The  defendants  married  in  1905.  Prior  thereto  the  ap- 
pellant had  owned  and  conducted  a  furniture  store,  and 
shortly  afterwards  the  appellant  sold  the  same  to  the  defend- 
ant J.  G.  Frederiksen,  and  he  agreed  to  pay  her  therefor 
the  inventory  price  of  about  $2,800.  He  carried  on  the 
same,  greatly  enlarged  it,  and  also  built  a  homestead  for 
the  family. 

At  different  times  between  October  2,  1907,  and  April, 
1913,  the  appellant  loaned  to  her  husband  over  $20,000,  all 
of  which  he  agreed  to  repay  to  her. 

In  April,  1913,  the  plaintiff  bank  loaned  to  the  defendant 
J.  G.  Frederiksen  $700  w-hich  was  used  by  him  in  his 
business  and  for  which  he  gave  his  promissory  note  signed 
by  the  two  defendants,  the  words,  "I  hereby  pledge  my 
separate  estate,"  being  w'ritten  on  the  face  of  the  note  and 
just  above  the  signature  of  the  appellant.  Such  note  was 
renewed  in  the  same  form  in  April,  1914,  and  again  in 
April,  1915. 

Another  loan  of  $1,000  was  made  on  September  24,  1914, 
by  plaintiff  and  the  proceeds  placed  to  the  husband's  account 
and  used  by  him  in  his  business.  This  was  signed  by  both 
defendants.  It  was  renewed  in  the  same  form  in  November 
of  the  same  year,  again  in  March,  1915,  and  again  in  March, 
1916.  Plaintiff  further  loaned  $600  December  13,  1915, 
placed  the  same  to  the  credit  of  the  husband,  and  it  was 
used  by  him.  This  was  evidenced  by  a  promissory  note 
signed  by  the  appellant  wife  only.  No  representations  were 
made  by  appellant  to  plaintiff  and  no  conversation  was  had 
between  them  with  reference  to  this  matter. 

In  1916  the  defendant  husband  went  through  bankruptcy. 
The  appellant  filed  a  claim  for  over  $33,000,  which  by 
stipulation  and  proceedings  therein  was  finally  allowed  at 
the  sum  of  $23,897.75,  w^hich  included  the  liability  of  the 
husband  to  her  for  the  purchase  price  of  the  business  in 
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1905  and  the  several  loans  by  her.  The  plaintiff  also  filed 
in  said  bankruptcy  proceedings  its  claim  based  upon  defend- 
ants' three  loans  above  stated,  including  the  one  of  $600  for 
which  the  note  signed  by  appellant  alone  had  been  given,  and 
other  transactions.  A  fifteen  per  cent,  dividend  was  paid 
by  the  bankrupt. 

This  action  was  then  brought  by  the  plaintiff  against 
the  husband  and  wife,  defendants  herein,  for  the  balance  due 
upon  the  last  renewal  notes  for  the  $1,000  and  the  $700  re- 
spectively and  the  note  of  December,  1915,  for  $600.  The 
appellant  asserted  nonliability  on  the  grounds  of  her  being 
a  married  woman  and  that  she  had  incurred  no  liabilitv 
affecting  her  separate  property. 

A  special  verdict  was  submitted,  which  was  answered 
in  substance  as  follows :  ( 1 )  That  the  separate  property 
of  the  defendant  Eugenia  Frederiksen  was  benefited  by  the 
loans  in  question;  (2)  that  the  money  obtained  by  such 
loans  was  necessary  for  the  use  and  enjoyment  of  her  sep- 
arate property;  (3)  that  the  money  obtained  on  the  loans 
was  convenient  for  her  use  and  enjoyment  of  her  separate 
property. 

Appropriate  motions  were  made  by  both  sides  after  ver- 
dict. Upon  the  hearing  of  such  motions  the  court  made 
his  findings  of  fact  to  the  effect  that  the  appellant  wife  did 
not  have  any  interest  as  owner  in  the  undertaking  and 
furniture  business  of  her  husband  and  that  he  was  the  sole 
owner  thereof;  that  the  defendant  husband  was  the  sole 
owner  of  the  homestead  and  of  the  store  building  and  lot 
upon  which  the  store  building  was  situated;  that  the  ap- 
pellant did  not  directly  receive  any  part  of  the  proceeds  of 
either  of  the  loans,  and  that  she  acquired  or  had  no  control 
whatever  personally  over  said  bank  account  or  the  proceeds 
from  said  loans,  and  also  that  the  officers  of  the  bank  knew 
that  the  proceeds  of  the  said  loans  were  directly  credited 
to  the  account  of  the  husband.  Thereupon  judgment  was 
ordered  in  favor  of  the  plaintiff  as  against  both  defendants 


648        SUPREME  COURT  OF  WISCONSIN.     [Apr. 

Farmers  &  Merchants  Bank  v.  Frederiksen,  173  Wis.  645. 

for  the  amounts  due  under  all  said  notes,  with  costs  and 
disbursements.  From  the  judgment,  so  far  as  it  affected 
her,  the  defendant  wife  has  appealed. 

For  the  api)ellant  there  was  a  brief  signed  by  James  F. 
Trottnian,  attorney,  and  Trottman  &  Trottman,  of  counsel, 
all  of  Milwaukee;  and  the  cause  was  argued  orally  by 
lYelsopiS.  Trottman. 

For  the  respondent  there  was  a  brief  by  Carhys  &  Kenny 
of  Milwaukee  and  Jniliani  f\  Schanen  of  Port  Washington, 
and  oral  argument  by  /.  O.  Carhys  and  Frank  C,  Kenny. 

EscnWEiLER,  J.  This  being  an  action  at  law  to  recover 
upon  promissory  m^tes  signed  by  the  appellant,  a  married 
woman,  she  is  entitled  to  successfully  assert  her  common-law 
inability  by  reason  of  her  coverture  to  make  a  binding 
promise  to  pay  money  unless  and  except  the  circumstances 
in  this  case  are  such  as  to  bring  her  within  the  intent  and 
meaning  of  the  enabling  statutes  and  particularly  sec.  2345, 
Stats.  This  latter  is  to  the  effect  that  every  married  woman 
may  sue  in  her  own  name  and  have  all  the  remedies  of  an 
unmarried  woman  in  regard  to  her  separate  property, 
business,  and  earnings,  and  also  provides  that  she  **shall 
I)e  liable  to  be  sued  in  resi)ect  to  her  separate  property 
or  business,  and  judgment  may  be  rendered  against  her  and 
be  enforced  against  her  and  her  separate  property  in  all 
respects  as  if  she  were  unmarried." 

It  is  undisputed  in  this  case  that  she  was  not  the  owner  of 
either  the  homestead  or  the  real  estate  ui>on  which  the  store 
building  was  placed,  nor  of  the  furniture  and  undertaking 
business  conducted  by  her  husband.  These  all  belonged  to 
the  husband.  The  proceeds  from  these  notes  were  used  by 
the  husband  in  the  carrying  on  of  the  business  and  undoubt- 
edly may  be  considered  as  having  enabled  him  to  either 
postpone  the  time  of  his  bankruptcy,  which  but  for  such 
loans  might  have  occurred  earlier,  or  increased  the  amount 
of   the  dividend   that  his  estate   was  enabled   to  pay  the 
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creditors  over  that  which  would  have  been  otherwise  real- 
ized. 

It  is  a  conceded  fact  that  at  the  time  of  the  loans  for 
which  the  notes  in  suit  were  originally  given,  the  husband 
did  not  have  property  sutTicient  to  meet  all  his  obligations, 
including  the  amounts  he  then  owed  his  wife.  It  is  also 
not  disputed  that  she  had  a  separate  estate  consisting  largely 
in  stock  of  a  cprporation. 

It  is  contended  by  respondent  that  the  judgment  against 
the  wife  can  be  supported  on  the  theory  that  she,  being  a 
creditor  of  tlie  husband,  had  such  an  intangible  but  substan- 
tial interest  in  his  financial  welfare  and  business  that  it  was 
in  the  nature  of  such  a  property  right  in  her  as  should  be 
considered  her  separate  property  and  estate  within  the  mean- 
ing of  the  statute.  That  these  loans  being  for  the  purpose  of 
furthering  his  financial  welfare,  she  as  such  creditor  should 
have  been  deemed  to  have  signed  the  various  promissory 
notes  for  the  loans  to  her  husband  for  the  purpose  of  and 
with  the  intent  to  benefit  such  suggested  property  right  or 
interest  of  her  own  and  that  therefore  she  is  liable. 

Although  manifestly  the  financial  welfare  of  a  husband 
is  a  matter  of  proper  ctmcern  and  interest  to  any  wife, 
either  with  or  without  separate  property,  and  his  continu- 
ation in  financial  success  naturally  lessening  any  imperative 
calls  u\K)x\  her  own  resources,  if  any  such  she  have,  for  her 
own  or  the  family's  support  or  well-being,  yet  such  an 
interest  and  concern  has  not,  in  any  decisions  that  wx  have 
found,  been  recognized  as  rising  to  the  dignity  of  such  a 
property  right  as  would  come  within  such  a  statute  as  is 
quoted  above. 

An  obligation  whereby  a  business  conducted  by  the  hus- 
band is  to  be  continued  in  the  joint  names  of  the  husband 
and  wife  is  not  suflficient  to  bind  her  to  such  an  obligation. 
Emcrson'Talcott  Co.  r.  Knapp,  90  Wis.  34,  36,  62  N.  W. 
945.  Her  beneficial  interest  in  a  life  insurance  policy 
pledged  by  the  husband  to  secure  their  joint  note  is  not  suf- 
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ficient  Mueller  v.  IViese,  95  Wis.  381,  70  N.  W.  485. 
Being  a  stockholder  in  a  corporation  is  not  sufficient  to 
give  validity  to  her  guaranty  of  a  note  of  the  corporation 
as  being  a  benefit  to  her  interest  as  a  stockholder.  Ktissel 
V,  People's  Sav.  Bank,  59  Mich.  671 ;  13  Ruling  Case  Law, 
1301. 

The  possible  incidental  benefit  to  the  real  estate  owned  by 
a  married  woman  by  the  location  of  a  proposed  business 
block  in  the  vicinity  is  not  sufficient  to  give  validity  to  her 
subscription  to  a  fund  for  that  purpose.  Detroit  C.  of 
Comuu  V,  Goodman,  110  Mich.  498,  68  N.  W.  295.  Prop- 
erty bought  jointly  by  a  husband  and  wife  will  not  sustain 
liability  on  her  part  on  a  joint  note  for  the  same.  Doanc  v. 
Feather's  Estate,  119  Mich.  691,  78  N.  W.  884. 

The  facts  here  do  not  bring  this  case  within  the  holding 
in  Citizens  State  Bank  v.  Cayoueite,  169  Wis.  192,  172  N. 
W.  320,  as  is  claimed  by  respondent.  In  that  case  the  wife's 
real  estate  was  directly  benefited  by  the  transaction. 

We  are  constrained  to  hold,  therefore,  that  the  evidence 
does  not  support  the  findings  of  the  jury  or  the  judgment 
entered  thereupon. 

The  words  appearing  on  one  of  the  notes  above  her 
signature  indicating  a  pledging  of  her  separate  estate  do 
not  place  such  note  in  any  better  position,  so  far  as  the  rights 
of  the  plaintiff  are  concerned,  than  the  other  notes  which 
are  without  such  declaration.  Rittcr  v.  Brnss,  116  Wis.  55. 
58,  92  N.  W.  361 ;  Bailey  v,  fink,  129  Wis.  373,  375,  lOQ 
N.  W.  86. 

We  find  no  ground  upon  which  any  doctrine  of  estoppel 
could  be  successfully  invoked  against  the  appellant. 

It  follows  that  the  motions  of  the  appellant  for  a  non- 
suit or  for  a  verdict  in  her  favor  should  have  been  granted 
and  the  action  dismissed  as  to  her. 

By  the  Court. — Judgment  reversed. 
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State  ex  rel.  Dempsey,  Respondent,  vs.  Werra  Alu- 
minum Foundry  Company  and  others.  Appellants. 

March  S — April  5,  ip^r. 

Corporations:    Right   of  stockholder   to    inspect   books:   Motive: 

Mandamus  to  enforce  right. 

1.  The  common-law  rio^ht  of  a  stockholder  of  a  corporation  to 

inspect  its  books  and  records  was  a  qualified  right,  and 
could  be  exercised  only  for  a  purpose  not  inimical  to  the 
interests  of  the  corporation;  but  sec.  1757.  Stats.,  requiring 
corporate  books  to  be  kept  open  for  the  inspection  of  stock- 
holders, gives  them  an  absolute  and  unconditional  right  of 
inspection,  regardless  of  the  motive  which  prompted  it. 

2.  Such  statutory  right  to  inspect  the  books  and  records  of  a 

corporation  can  be  enforced  by  mandamus,  regardless  of  the 
motives  of  the  stockholder,  since  judicial  discretion  should 
not  be  exercised  to  withhold  mandamus  to  enforce  a  clear 
right  conferred  by  statute  when  no  other  remedy  is  available. 
[Whether  the  stockholder  could  confer  his  personal  right  of 
inspection  on  a  stranger  who  seeks  information,  not  for  the 
benefit  of  the  stockholder  but  for  the  purpose  of  injuring  the 
company,  not  decided.] 

3.  In  an  application  for  ynandamus  to  compel  a  corporation  to 

permit  inspection  of  its  books  by  a  stockholder,  the  relator 
can  allege,  on  information  and  belief,  a  demand  for  such  in- 
spection by  his  attorney  in  fact  and  the  refusal  thereof  by  the 
officers  of  the  corporation,  since  those  matters  were  not  with- 
in his  personal  knowledge. 

4.  A  proceeding  by  mandamus  is  essentially  a  civil  action  so  far 

as  the  rules  and  practice  as  to  pleadings  are  concerned. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  Martin  L.  Lueck,  Circuit  Judge.  Af- 
firmed. 

Relator  is  a  stockholder  of  the  appellant  corporation. 
He  was  also  the  bookkeeper  and  treasurer  thereof  from 
sometime  in  1913  until  the  13th  day  of  May,  1920,  the  date 
on  which  he  resigned.  On  the  14th  day  of  May  he  de- 
manded, through  Henry  Lockney,  his  attorney  in  fact,  an 
inspection  of  the  books  and  records  of  said  corporation. 
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which  was  refused.  This  is  a  mandamus  proceeding  brought 
to  compel  the  corporation  and  its  officers  to  permit  the 
inspection  demanded.  A  motion  to  quash  the  writ  was 
denied  by  the  circuit  court.  The  corporation  thereupon 
filed  return  to  the  writ  in  w'hich,  among  other  things,  it 
was  alleged  that  the  purpose  of  the  examination  of  it^ 
books  and  records  was  to  get  into  the  hands  of  the  attorneys 
for  the  relator  and  others  employed  by  him  certain  valuable 
information  that  can  be  delivered  to  the  competitors  of  the 
respondent  corporation  with  relator's  said  stock;  that  such 
action  on  relator's  part  would  cause  great  and  irreparable 
damage  to  the  respondent  cor]>oration  and  to  all  of  its  stock- 
holders other  than  the  relator;  that  since  this  action  was 
commenced  the  relator  has  made  efforts  to  dispose  of  his 
stock  in  the  Werra  Aluminum  Foundry  Company  to  com- 
petitors of  the  said  company;  that  the  purpose  of  his 
attempt  to  dispose  of  his  stock  in  said  company  to  competi- 
tors of  the  respondent  corporation  is  to  secure  for  himself 
a  price  far  in  excess  of  the  real  value  of  the  stock,  because 
of  the  information  which  the  competitor  might  secure  as 
to  the  conduct  of  the  business  of  the  respondent  corporation, 
and  further  to  irreparably  damage  the  said  respondent  cor- 
poration and  its  stockholders,  other  than  himself,  by  allow- 
ing its  competitors  to  secure  information  for  their  benefit 
as  to  the  conduct  of  the  business  of  the  respondent  corpora- 
tion, to  the  detriment  of  said  corporation  and  all  of  its  stock- 
holders other  than  relator. 

The  relator  demurred  to  the  return,  and  from  a  judgment 
sustaining  the  demurrer  and  directing  the  issuance  of  a 
peremptory  writ  of  mandamus  addressed  to  the  appellant 
corporation  and  its  principal  officers  commanding  them  to 
permit  the  inspection  of  the  books  and  records  as  prayed 
for,  the  corporation  and  its  officers  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Frame  &  Black- 
stone  of  Waukesha,  and  oral  argument  by  A.  L,  Blackstone. 
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For  the  respondent  there  was  a  brief  by  Lockney  & 
Loivry  of  Waukesha,  and  oral  argument  by  /.  K.  Lowry, 

OwEN^  J.  Relator  claims  that  he  has  an  absolute  right 
to  an  inspection  of  the  books  and  records  of  the  corporation 
by  virtue  of  the  provisions  of  sec.  1757,  Stats.,  which 
provides  as  follows: 

"The  books  of  every  corporation  containing  the  stock  sub- 
scriptions and  accounts  shall  at  all  reasonable  times  be  open 
to  the  inspection  of  the  stockholders ;  and  every  creditor  of  a 
corporation  shall  be  informed  at  any  time  of  the  amount  of 
capital  stock  of  such  corporation  subscribed,  the  amount  paid 
in,  who  the  stockholders  are,  the  number  of  shares  of  stock 
owned  by  each  and  the  amoimt  unpaid  by  each  stockholder 
upon  the  shares  owned  by  him,  and  if  any  shares  of  stock, 
which  were  not  fully  paid  for,  have  been  transferred  within 
six  months  of  the  time  of  inquiry,  the  name  of  the  person 
who  transferred  the  same  and  the  amount  due  thereon  at 
the  date  of  such  transfer.  And  the  officers  of  such  corpora- 
tion shall  furnish  any  such  creditor  correct  information 
thereof.  And  any  officer  refusing,  when  requested  so  to  do, 
shall  be  liable  for  any  damage  caused  thereby." 

Appellants  contend  that  this  statutory  provision  does 
not  confer  upon  a  stockholder  of  a  corporation  an  absolute 
right  to  an  inspection  of  the  books  and  records  thereof,  but 
that  the  right  is  a  conditional  one  and  can  be  exercised  only 
for  a  proper  purpose;  that  the  purpose  for  which  relator 
desires  the  inspection  is  inimical  to  the  best  interests  of  the 
corporation,  and  that  a  court  should  not  assist  him  in  ob- 
taining that  right  by  the  issuance  of  a  writ  of  mandamus, 
which  is  a  writ  to  be  issued  in  the  discretion  of  the  court. 

At  common  law  a  stockholder  enjoyed  the  right  of  in- 
spection of  the  books  and  records  of  a  corporation  for 
purposes  not  inimical  lo  its  interests.  The  right  as  it 
existed  at  common  law  was  a  qualified  right,  and  courts  did 
not  issue  writs  of  mandamus  to  secure  such  right  where 
they  disapproved  of  the  motives  prompting  the  demand 
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therefor.  In  most  of  the  states  this  right  has  been  declared 
by  statutes  similar  to  our  sec.  1757.  Whether  this  statutory 
right  is  absolute  or  conditional  is  a  question  upon  which  the 
decisions  are  not  in  accord.  However,  we  think  that  the 
great  weight  of  authority  is  to  the  effect  that  the  statutory 
right  is  absolute,  and  that  courts  will  not  inquire  into  the 
motives  of  the  stockholder  who  demands  the  inspection. 
See  notes  in  45  L.  R.  A.  446 ;  20  L.  R.  A.  n.  s.  185 ;  42  L.  R. 
A.  N.  s.  332,  and  107  Am.  St.  Rep.  674.  Special  attention 
is  also  called  to  Kimball  v.  Dcrn,  39  Utah,  181,  116  Pac.  28, 
where  the  authorities  bearing  upon  the  subject  are  exhaust- 
ively reviewed. 

It  is  clear  to  us  that  the  legislative  purpose  in  enacting 
sec.  1757  was  to  afford  a  stockholder  of  a  corporation  an 
opportunity  to  fully  inform  himself  with  reference  to  the 
affairs  of  the  corporation.  This  is  in  conformity  with  the 
self-evident  principle  that  a  person  is  entitled  to  full  in- 
formation concerning  his  individual  business  affairs.  To 
deny  him  this  right  because,  forsooth,  it  is  feared  that  he 
may  use  the  information  to  the  disadvantage  of  the  corpora- 
tion is  to  say  that  one  legitimately  may  be  kept  in  ignorance 
of  his  own  business  affairs.  In  our  judgment  the  purpose  of 
the  statute  was  to  enlarge  rather  than  merely  declare  the 
rights  of  stockholders  as  they  existed  in  this  respect  at 
common  law.  This  being  a  right  conferred  by  statute  as 
an  integral  part  of  the  legislative  scheme  according  to 
which  corporations  are  permitted  to  exist,  courts  cannot 
withhold  the  writ  of  mandamus  to  enforce  that  right  with- 
out thwarting  the  legislative  will.  Judicial  discretion 
should  not  be  exercised  to  withhold  the  writ  of  mandamus 
to  enforce  a  clear  right  conferred  by  statute  when  no  other 
remedy  is  available  to  secure  such  right.  To  do  so  amounts 
to  judicial  assumption  of  legislative  prerogatives,  emascu- 
lates or  annuls  legislative  enactments,  and  savors  of  judicial 
government.     In   specifying  the   conditions  of   corporate 
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existence  the  legislature  may  provide  tliat  every  person  who 
invests  his  money  in  a  corporate  enterprise  shall  have  access 
to  the  books  and  records  of  the  corporation,  and  we  regard 
it  as  the  judicial  function  to  enforce  the  legislative  will 
without  condition  or  qualification.  We  therefore  hold  that 
sec.  1757  secures  to  stockholders  of  a  corporation  the 
absolute  right  to  inspect  the  corporate  books  and  records 
and  that  mandamus  will  issue  as  a  matter  of  course  to 
enforce  such  right.  An  attempt  on  the  part  of  the  stock- 
holder to  make  an  unlawful  use  of  such  information  is  quite 
another  matter.  While  his  right  to  the  information  is  ab- 
solute, it  does  not  follow  that  he  can  make  an  unlawful  use 
thereof.  What  would  constitute  an  unlawful  use  is  not 
here  involved.  The  principle  here  decided  is  that  he  cannot 
be  denied  the  information  because  of  the  motives  which 
prompt  him  to  seek  the  same. 

It  is  to  be  noted  that  the  inspection  demanded  in  this 
case  was  not  refused  because  some  person  other  than  the 
stockholder  himself,  acting  as  his  attorney  in  fact,  was  to 
make  the  inspection.  The  right  granted  by  the  statute  is 
a  right  personal  to  the  stockholder,  and  while  in  many 
instances  it  is  no  doubt  necessary  that  the  stockholder  act 
through  an  agent  or  attorney  in  fact  who  is  competent  to 
properly  interpret  the  books  and  records,  yet  if  the  stock- 
holder should  attempt  to  confer  this  right  on  a  stranger  who 
seeks  the  information  not  for  the  benefit  of  the  stockholder 
but  for  the  purpose  of  injuring  the  corporation,  such  as  a 
competitor  in  business  of  the  corporation,  another  question 
would  be  presented,  upon  which  we  now  express  no  opinion. 
The  denial  of  the  right  of  inspection  is  not  sought  to  be 
justified  in  this  case  because  Mr.  Lockney  was  serving  the 
interest  of  any  one  other  than  the  relator. 

The  sufficiency  of  the  petition  is  also  challenged  because 
the  demand  of  relator's  attorney  in  fact  for  an  inspection  of 
the  books  and  records  and  the  refusal  thereof  was  alleged 
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upon  information  and  belief.  Of  this  the  relator  did  not 
have  personal  knowledge  and  he  could  not  make  the  allega- 
tion in  any  other  form.  We  think  the  allegation  was 
sufficient.  **It  has  long  been  established  in  this  state  that 
a  proceeding  by  mandamus  is  essentially  a  civil  action  so 
far  as  the  rules  and  practice  as  to  pleadings  are  concerned." 
State  ex  rel.  Milwaukee  Co.  v,  Buech,  171  Wis.  474,  177  N. 
W.  781.  The  judgment,  therefore,  should  be  affirmed. 
By  the  Court. — Judgment  affirmed. 


INDEX. 


Abuse  of  Discretion.    See  Discretion. 

Abutting  Owners.  See  Eminent  Domain.  Highways.  Munici- 
pal Corporations,  5,  7.    Street  Railways,  3. 

Acceptance. 
Of  goods.    See  Fraud,  8.    Sales,  5,  7. 
Of  offer.    See  Vendor  and  Purchaser. 
Of  offer  of  judgment.    See  Trial,  4. 

Accident.    See  Workmen's  Compensation,  6. 

ACCORD  AND  SATISFACTION. 

Items  included:  Question  for  jury. 

Where  defendant's  testimony  strongly  tended  to  show  a  com- 
plete settlement  and  an  accord  and  satisfaction  between  the 
parties,  but  the  plaintiff  denied  that  the  settlement  included 
the  items  in  controversy,  the  question  whether  these  items 
were  settled  was  clearlv  for  the  jury.  Dieck  z\  Oconto 
Co.  '  156 

Accounting.  See  Executors,  S.  Mortgages,  1.  Tenancy  in 
Common. 

Accumulations.    See  Wills,  10,  18. 

Action.    See  Detectives,  6.    Fraud. 

Adjoining  Owners.    See  Animals,  1,  4. 

Administrators.  See  Executors  and  Administrators.  Specific 
Performance.  Trial,  5.  Wills.  Workmen's  Compensa- 
tion, 8-11. 

ADULTERY. 

See  Criminal  Law,  7,  12. 

Evidence:  Corroboration:  Collateral  issues, 

1.  In  a  prosecution  for  adultery,  the  evidence  is  held  sufficient 

to  support  a  conviction,  although  there  was  no  direct  corrobo- 
rative evidence  of  intercourse,  where  there  was  corrobora- 
tion of  the  opportunity  therefor  and  of  the  parties  being  to- 
gether at  the  times  claimed.     Fink  v.  State,  264 

2.  The  exclusion  of  an  obscene  letter  received  by  prosecutrix  from 

a  young  man  stating  his  desire  to  have  intercourse  with  her, 
which  at  most  merely  raised  a  suspicion  that  her  testimony 
that  she  first  had  intercourse  with  defendant  was  false,  was 
within  the  discretion  of  the  trial  court.  Ibid, 

3.  Where  prosecutrix  testified  that  defendant  told  her  she  could 

write  to  him  under  another  name,  the  reception  of  the  post- 
master's testimony  that  defendant  received  mail  under  such 
name  was  not  prejudicial,  though  it  related  to  a  collateral 
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issue,  the  parties  being  allowed  to  go  into  the  matter  as  fully 
as  they  desired.  Ibid, 

ADVERSE  POSSESSION. 

See  Easements,  1.    Tenancy  in  Common. 

Presumptions  in  favor  of  true  owner:  Permissive  entry, 

1.  All  reasonable  presumptions  are  to  be  made  in  favor  of  the 

true  owner  of  land,  including  the  presumption  that  actual 
possession  is  subordinate  to  the  right  of  the  true  owner,  sub- 
ject to  the  limitation  that  actual,  continuous,  exclusive  pos- 
session for  the  statutory  period,  unexplained,  creates  a  pre- 
sumption of  fact  that  such  possession  was  characterized  by 
all  the  requisites  to  establish  title  by  adverse  possession. 
Perkins  v.  Perkins,  421 

2.  Where  defendant,  on  marrying  a  widow,  took  possession  with 

her  and  her  children  of  land  which  had  been  owned  by  her 
deceased  husband  and  in  which  the  widow  owned  a  dower  in- 
terest and  her  minor  children  a  part  interest,  his  entry  into 
possession  was  permissive  and  not  hostile  or  adverse.       Ibid, 

Tax  title:  Recording  deed:  Notice  of  claim.     See  Improvements. 
Taxation,  4-6. 

3.  The  recording  of  a  tax  deed  does  not  give  constructive  notice 

of  the  claim  under  a  deed  to  the  former  owners  of  the 
property,  registry  of  the  deed  being  notice  only  to  those  who 
claim  through  or  under  the  grantor  or  who  subsequently  deal 
with  the  title  to  the  premises.    Perkins  v,  Perkins,  421 

4.  Continued  possession  of  premises  after  entry  by  permission  of 

the  true  owners  is  not  adverse  to  such  owners  so  as  to  de- 
feat their  title  until  after  the  possessor  has  asserted  a  claim 
of  title  to  the  land  in  such  a  way  as  to  bring  his  claim  to  the 
notice  of  the  owners.  Ibid. 

Possession  of  cotenant, 

5.  A  finding  that  one  of  seven  heirs  to  property  was  in  possession 

thereof  during  the  three  years  after  the  defendant  secured  a 
tax  deed  to  the  premises  sets  the  statute  (sec.  1187)  running 
against  the  defendant  in  favor  of  all  of  the  heirs,  since  the 
possession  of  that  heir,  being  the  possession  of  a  cotenant,  was 
for  the  benefit  of  all  the  cotenant s.    Perkins  v,  Perkins,      421 

Agency.    See  Factors. 

Allocation  of  income  tax.    See  Taxation,  2,  3. 

Alteration  of  Grades.    See  Municipal  Corporations,  10. 

Amendment  of  franchise.    See  Public  Utilities,  2. 

ANIMALS. 

Trespass  by  cattle:  Liability  of  owner:  Partition  fences:  Wilful 
trespass, 

1.  Under  sec.  1391,  Stats.,  barring  landowners  who  do  not  main- 
tain partition  fences  from  recovering  for  trespasses  by 
animals  of  adjoining  landowners,  the  obligation  rested  on  the 
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plaintiff  landowner,  if  he  desired  to  recover  damages  for  the 
straying  of  defendant's  cattle  from  the  latter's  adjoining  farm 
upon  plaintiff's  farm,  to  see  to  it  that  a  proper  partition  fence 
was  built;  and  it  was  therefore  immaterial  whether  the  pro- 
ceeciings  of  fence  viewers  to  establish  a  partition  fence  were 
taken  according  to  the  statute  or  whether  the  blame  for 
failure  to  have  the  fence  completed  should  be  placed  upon 
plaintiff  or  defendant  or  both.    Schmudlach  v,  Danner,      513 

2.  The  common-law  absolute  liability  of  the  owner  of  domestic 

cattle  for  damage  done  by  his  default  in  failing  to  so  care 
for  them  that  they  do  not  stray  from  his  lands  to  those  of 
another  is  still  the  law  of  this  state  except  as  modified  by 
statute.  Ibid. 

3.  The  provisions  of  sec.  1391,  Stats.,  apply  only  to  such  tres- 

passes as  are  occasioned  by  the  natural  propensity  of  the 
animals  themselves,  and  not  to  a  positive  intentional  act  of 
the  owner  or  keeper  of  such  animals  whereby  the  trespass 
is  occasioned;  and  as  to  such  wilful  trespasses  the  absolute 
common-law  liability  of  owners  for  trespasses  by  their  cattle 
is  still  in  force.  Ibid. 

4.  To  constitute  wilful  trespass  as  distinguished  from  the  trespass 

contemplated  by  sec.  1391,  Stats.,  there  must  be  more  than  a 
mere  turning  of  cattle  loose  from  the  owner's  barnyard  onto 
his  own  fields,  even  if  he  has  reason  to  believe  that  if  left 
to  themselves  they  will  probably  wander  into  the  unfenced 
field  of  his  neighbor ;  and  in  an  action  for  ^uch  a  trespass  on 
a  clover  field,  where  there  was  a  gap  in  the  partition  fence, 
an  instruction  that  there  would  be  a  wilful  trespass  if  de- 
fendant *'knew  that  his  cattle  had  discovered  the  clover  field 
and  were  certain  to  return  if  they  were  givers  the  chance,  to 
turn  them  out  of  his  barnyard  towards  the  gap  and  know- 
ingly allow  them  to  walk  direct  to  the  clover  field,"  was  too 
broad.  Ibid. 

Apartments.    See  Landlord  and  Tenant,  11,  12. 

APPEAL  AND  ERROR. 

See  Detectives,  4.    Interpleader,  2.    Logs  and  Logging,  2. 

Right  to  appeal:  Regulation. 

1.  The  right  to  an  appeal  to  this  court  and  the  conditions  upon 

which  it  may  be  taken  are  matters  entirely  \yithin  the  discre- 
tion of  the  legislature.    Dempsey  v.  National  Surety  Co.      296 

Appealable  order:  Bringing  in  new  parties. 

2.  An  order  bringing  in  a  party  defendant  is  not  appealable,  and 

can  only  be  reviewed  on  appeal  from  final  judgment.  Fisher 
V.  Milwaukee  E.  R.  &  L.  Co.  57 

Submission  of  cause.    See  Rules  of  Court. 

Decisions  reviewable:  Rehearing  on  motion  of  court. 

3.  This  court  has  power,  on  its  own  motion,  to  order  a  rehearing 

although  neither  party  moved  therefor,  and  although  the 
order  was  not  made  within  thirty  days  after  the  original 
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decision  was  filed,  where  the  court  ordered  the  record  to  be 
retained  within  sixty  days  after  such  decision  was  announced. 
State  ex  rel.  Hcmmy  v.  MUlcr,  412 

Same:  Order  not  appealed  from, 

4.  Where  the  defendant  was  awarded  a  new  trial  on  condition 

that  he  pay  the  costs  of  the  first  trial,  and  on  plaintiffs  ap- 
peal the  order  was  affirmed  on  a  ground  which  would  not 
require  the  defendant  to  pay  costs,  that  part  of  the  order 
relating  to  costs,  not  having  been  appealed  from  by  the  de- 
fendant, will  not  be  disturbed.    Webb  v.  Call  Pub.  Co.         45 

5.  On  defendant's  appeal  from  a  judgment,  plaintiff  cannot  com- 

plain of  the  order  of  the  court  requiring  a  remission  of  part 
of  the  damages  awarded  as  a  condition  of  denying  defend- 
ant's motion  for  new  trial,  where  plaintiff  had  accepted  the 
provisions  of  the  order,  his  remedy  being  to  refuse  to  remit 
and  to  appeal  from  the  order  granting  the  new  trial.  First 
IVisconsin  Trust  Co.  z\  Schmidt,  477 

Review:  Exceptions  not  considered. 

6.  Exceptions  will  not  be  considered  where  rulings  favorable  to 

the  appellant  would  not  change  the  decision  on  the  issues 
litigated,  nor  will  they  be  considered  where  no  grounds  are 
stated,  no  propositions  argued,  and  no  principles  of  law  dis- 
cussed.    Wood  V,  Coleman,  554 

Same:  Harmless  or  prejudicial  error.  See  Adultery,  3.  Assault, 
5.  Contracts,  3.  Exchange  of  Property,  3.  Interest. 
Sales,  9.    Trial,  6,  11,  17.    Wills,  2. 

7.  Instructions  which  erroneously  placed  on  one  who  had  filed  a 

claim  against  an  estate  a  greater  burden  of  proof  than  the  law 
required  were  prejudicial.    Estate  of  Utter,  180 

8.  Where  the  only  matters  in  issue  were  the  amount  of  damages 

and  whether  defendant's  employee  at  the  time  of  an  accident 
was  acting  within  the  scope  of  his  employment,  and  the  un- 
disputed facts  showed  as  a  matter  of  law  that  the  employee 
was  so  acting,  misconduct  of  plaintiff's  counsel  in  attempting 
to  show  that  defendant  was  insured  will  not  be  deemed 
prejudicial,  the  damages  awarded  not  being  excessive.  Smith 
V.  Yellow  Cab  Co.  33 

9.  Where    the    jury,    notwithstanding    misconduct    by   plaintiff's' 

counsel  in  attempting  to  show  that  defendant  was  insured, 
did  not  make  an  excessive  award  of  damages  to  the  wife,  it 
will  be  presumed  that  the  jury,  in  assessing  the  husband's 
damages,  was  not  prejudiced.  Ibid. 

10.  Where  plaintiff  had  testified  that  he  did  not  recall  a  conversa- 
tion in  which  he  stated  that  he  desired  defendant's  political 
candidate  to  win,  it  was  improper  for  the  court  to  permit  a 
question  asking  whether  defendant  did  not  state  that  he 
wanted  to  see  the  Socialists  cleaned  out,  since  the  effect  of  that 
question  was  to  prejudice  plaintiff  in  the  minds  of  any  Social- 
ists who  might  be  on  the  jury.    Bradley  v.  Harper,  103 
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Determination  and  disposition  of  case:  Affirmance  and  reversal. 
See  Criminal  Law,  13.    Customs,  4.    Deeds,  1.    Divorce, 

1,  3.  Explosives.  Interpleader,  1.  Logs  and  Logging,  2. 
Mechanics*  Liens,  2.    Mortgages,  L    Physicians.    Sales, 

2,  9.  Spendthrifts.  3.  Subrogation,  5.  Taxation,  1,  3. 
Trial,  11,  14,  16.  Venue.  Workmen's  Compensation,  4, 
12,  16-20. 

11.  In  an  action  against  an  automobile  driver  for  injuries  to  the 

rider  of  a  bicycle,  where  the  jury  found  that  defendant  was 
not  at  fault,  the  question  whether  or  not  plaintiff  was  neg- 
ligent became  immaterial.     Friedrich  v.  Boulton,  99 

12.  When  an  order  for  a  new  trial  was  not  based  on  the  exercise 

by  the  trial  court  of  general  discretion,  but  solely  on  the 
ground  that  a  special  verdict  was  inconsistent,  if  the  trial 
court  was  mistaken  in  this  conclusion  the  order  must  be  re- 
versed.    Westenherg  v,  Bhend,  137 

13.  An  order  admitting  a  will  to  probate  is  affirmed  notwithstand- 

ing one  of  the  subscribing  witnesses,  testifying  as  to  facts 
showing  a  proper  execution  of  the  will,  admitted  on  cross- 
examination  that  he  had  made  an  affidavit  before  trial  as  to  a 
different  set  of  facts,  where  he  testified  there  was  a  mis- 
understanding about  the  affidavit  so  presented  to  him  and 
again  reiterated  his  testimony,  as  the  court  evidently  believed 
the  witness  and  this  court  cannot  say  he  was  in  error  in  his 
conclusion.    Estate  of  Goodyear,  363 

Same:  Reversal  after  default  of  respondent, 

14.  Under  sec.  3049a,  Stats.,  giving  to  a  respondent  a  right  to  a 

review  of  rulings  of  w^hich  he  complains  on  giving  due  notice 
stating  in  what  respect  he  asks  for  a  review,  reversal,  or 
modification  of  the  judgment  or  order  appealed  from,  he  is 
as  to  such  part  of  the  judgment  or  order  an  appellant,  and 
under  Rule  32  of  this  court  is  entitled  in  the  discretion  of  this 
court,  on  his  appearing  and  the  original  appellant  not  appear- 
ing, to  have  such  part  of  the  judgment  or  order  reversed  as 
of  course  upon  the  merits  and  without  argument.  Dempsey 
V,  National  Surety  Co.  296 

Same:  Affirmance  by  divided  court. 

15.  Where  the  justices  of  the  supreme  court  are  equally  divided  in 

opinion  on  the  question  involved  on  an  appeal,  the  judgment 
or  order  appealed  from  will  be  affirmed.  Johnston  v.  West 
Allis,  463;  Will  of  Saveland,  328;  Racine  Auto  Tire  Co.  v. 
Hansen,  118;  Application  of  Gruhl  Sash  &  Door  Co.         215 

Same:  Remanding  case:  Motions  not  passed  on. 

16.  Where  the  trial  court  changed  certain  answers  in  a  special 

verdict  without  passing  on  a  motion  for  a  new  trial,  the  su- 
preme court,  on  reinstating  the  answers  of  the  jury,  will  re- 
mand the  case  with  instructions  to  pass  on  a  motion  for  a  new 
trial.    Moody  v.  Milwaukee  E.  R.  &  L.  Co.  65 

Appeal  from  county  courts.    See  Executors,  4.    Spendthrifts,  3. 
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Appeal  from  juvenile  courts.    See  Infants,  1. 

Appeal  from  civil  court  of  Milwaukee  county.    See  Courts,  6. 

Architects.    See  Evidence,  1.    Trial,  2-4. 

ASSAULT  AND  BATTERY. 

See  Damages,  1,  2.    Trial,  9,  10. 

Interrupting  religious  services:  Removal  of  disturber:  Degree  of 
force  used, 

1.  In  an  action   by  a  church   organist   against   the  pastor  of   a 

church  and  others  for  injuries  sustained  by  his  wife  when  she 
was  removed  from  the  organ  loft  after  he  had  been  discharged 
from  his  employment,  he  and  his  wife  refusing  to  leave  the 
church  on  demand  of  the  pastor  until  he  was  paid  what  was 
owing  to  him,  the  question  whether  he  and  his  wife  on  the 
occasion  in  question  were  guilty  of  molesting  and  interrupt- 
ing a  religious  service  when  they  declined  to  leave  the  organ 
loft  of  the  church  on  request  of  the  pastor  is  for  the  jury. 
Ogodsiski  v.  Gara,  371 

2.  The  evidence  showing  the  manner  of  the  removal  of  the  wife 

from  the  organ  loft  when  she  and  her  husband  refused  to 
leave  not  harmonizing,  and  the  alleged  injuries  the  treatment 
is  claimed  to  have  caused  her  permitting  of  different  in- 
ferences, the  question  whether  or  not  defendants  used  exces- 
sive force  in  evicting  her  from  the  organ  loft  is  for  the  jurv. 

Ihid. 

3.  Where  plaintiff  charged  an  assault  and  the  excessive  use  of 

force  in  the  removal  of  his  wife,  and  defendants  contended 
that  what  they  did  was  lawful  and  that  they  used  no  more 
force  than  was  necessary,  instructions  placing  the  burden  of 
proof  on  defendants  to  show  that  they  used  only  reasonable 
force,  instead  of  on  plaintiff  to  show  that  they  used  un- 
reasonable force,  are  erroneous  and  prejudicial.  Ibid. 

Evidence:  Doctor  prescribing  for  plaintiff:  Competency. 

4.  Where  a  doctor  visited  the  wife  at  the  request  of  attorneys  and 

prescribed  for  her,  he  could  testify  that  he  took  the  history 
of  her  ailment  that  she  gave  him  into  consideration  but  could 
not  testify  to  the  facts  she  so  stated,  except  as  to  facts 
describing  the  existence  of  pain.    Ogodsiski  v.  Gara,  371 

Same:  Communications  of  pastor  to  parishioners:  Competency, 

5.  Communications  sent  by  the  defendant  pastor  to  the  wife,  ap- 

parently pertaining  to  matters  concerning  the  relationship  of 
plaintiff  and  his  wife  as  parishioners,  organist,  and  members 
of  the  choir,  were  incompetent ;  and  this  court  seriously  ques- 
tions whether  the  court's  instruction  to  the  jury  that  such 
evidence  was  improperly  received  and  that  they  must  dis- 
regard it  cured  the  error  in  admitting  it.    Ogodsiski  v.  Gara, 

371 
Assault  with  intent  to  do  great  bodily  harm:'Degrees  of  assault. 

6.  Under  sec.  4377,   Stats.,  an   assault   with  intent  to  do   g^eat 

bodily  harm  is  the  same  whether  committed  in  a  heat  of 


Wis.]  index.  663 

passion  or  in  a  cool,  deliberate  state  of  mind.  iMainvill-e  v. 
State,  U 

7.  In  a  prosecution  for  assault  it  was  sufficient  for  the  court  to 
submit  as  possible  verdicts,  assault  being  armed  with  a  dan- 
gerous weapon  with  intent  to  kill,  under  sec.  4376,  Stats.; 
assault  evincing  a  depraved  mind  regardless  of  human  life, 
under  sec.  4374a;  assault  with  intent  to  do  great  bodily  harm, 
under  sec.  4377;  assault  without  any  felonious  intent,  under 
sec.  4696;  and  not  guilty,  where  he  correctly  instructed  the 
jury  as  to  an  assault  and  charged  that  if  the  intent  to  do 
great  bodilv  harm  was  lacking  they  could  find  simple  assault. 

Ibid. 
Assessors.    See  Taxation. 

ASSIGNMENTS. 

See  Bills  and  Notes,  3.    Brokers,  3.    Corporations,  5.     Mort- 
gages, 4. 

Cause  of  action  for  deceit:  Assignability, 

The  test  of  the  assignability  of  an  action  in  tort  is  whether 
the  action  would  survive;  and  an  action  for  deceit  does  not 
come  within  the  class  designated  by  the  statute.  Samuel 
Meyers,  Inc.  v.  Ogden  Shoe  Co.  317 

Attorneys.    See  Trial,  6,  7,  12. 
Attractive  Nuisances.    See  Railroads,  5. 

AUTOMOBILES. 

See  Appeal,  11.    Insurance,  4,  5,  10.    Negligence.    Street  Rail- 
ways, 5-9.    Trial,  8.    Workmen's  Compensation,  8. 

Negligence:  Persons  liable:  Son  driving  father's  automobile. 

1.  Where  the  evidence  in  an  action  for  injuries  sustained  by  the 

plaintiff  by  being  run  over  by  an  automobile  showed  that  the 
automobile  journey  during  which  the  accident  occurred  was 
*to  make  a  social  visit  for  which  one  of  the  defendants,  who 
was  driving  the  car,  alone  had  received  an  invitation,  •  and 
that  'he  had  invited  his  father  and  brother,  who  were  the 
other  defendants,  to  ride  with  him,  it  is  held  that  the  father 
and  brother  were  guests  in  the  automobile,  even  though  it 
was  owned  by  the  father,  and  that  the  driver  alone  is  liable 
for  injuries  to  third  persons  caused  by  his  negligence.  Reiter 
V.  Grober,  493 

Same:  Imputed  negligence. 

2.  The  negligence  of  the  driver  of  a  private  vehicle  is  not  im- 

puted to  an  occupant  who  has  no  control  over  the  driver,  is 
not  engaged  in  a  joint  undertaking  with  him,  is  guilty  of  no 
negligence  himself,  and  stands  in  no  other  relation  to  the 
driver  requiring  the  negligence  of  the  latter  to  be  imputed  to 
the  occupant.    Reiter  v.  Grober,  493 

3.  The  doctrine  of  Prideaux  v.  Mineral  Point,  43  Wis.  513,  in  so 

far  as  it  imputes  the  negligence  of  the  driver  of  a  private 
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vehicle  to  an  occupant  therein,  although  steadily  adhered  to 
since  its  announcement,  is  not  a  rule  of  property  so  as  to 
make  applicable  the  rule  of  stare  decisis;  and  in  the  interests 
of  justice  and  to  conform  to  the  overwhelming  weight  of 
authority  it  is  expressly  overruled.  Ibid. 

Same:  Collisions  at  street  intersections:  Law  of  the  road:  Con- 
tributory negligence, 

4.  An  automobile  driver  who,  in  making  a  turn,  cut  a  corner,  in 

violation  of  sub.  1,  sec.  1636 — \9b,  Stats.,  was  guilty  of  neg- 
ligence per  se.    Foster  v.  Bauer,  231 

5.  The  evidence  in  this  case  is  held  to  show  that  the  driver  s 

negligence  in  cutting  a  corner  so  contributed  to  the  collision 
between  his  car  and  plaintiff's  motorcycle  that  he  can  recover 
nothing  on  his  counterclaim  against  plaintiff.  Ibid. 

6.  The  plaintiff,  a  deputy  sheriff,  was  negligent  where  at  the  time 

of  the  accident  he  was  running  his  motorcycle  at  a  speed  of 
twenty  or  twenty-two  miles  an  hour,  sec.  1636 — 49,  Stats., 
prescribing  a  maximum  speed  of  fifteen  miles  an  hour.      Ibid. 

7.  A  finding  of  the  trial  court  that  plaintiff  struck  defendant's 

automobile  as  it  rounded  a  corner,  that  he  would  have  struck 
the  automobile  had  he  been  going  at  a  lawful  speed,  and  that 
his  rate  of  speed  was  not  the  proximate  cause  of  the  collision, 
is  against  the  clear  preponderance  of  the  evidence,  where 
plaintiff  testified  that  he  could  have  stopped  his  motorcycle 
within  twenty  feet  had  he  been  going  fifteen  miles  per  hour 
and  that  he  was  twenty  to  twenty-five  feet  from  defendant 
when  the  latter  started  to  turn.  Ibid. 

8.  A  truck  driver  who  crossed  to  the  opposite  side  of  the  street 

on  approaching  a  street  intersection  in  order  to  cut  the  comer 
in  turning  into  the  intersecting  street  was  guilty  of  a  palpable 
violation  of  the  law  of  the  road.  Groeschner  v.  John  Gund 
Brewing  Co.  366 

9.  In  an  action  for  the  death  of  a  motorcycle  driver  in  a  collision 

with  a  truck  being  driven  on  the  wrong  side  of  the  street,  the 
question  of  the  contributory  negligence  of  the  driver  of  the 
motorcycle  is  for  the  jury.  Ibid. 

10.  Whether  the  verdict  of  a  coroner's  jury  is  admissible  for  any 

purpose  in  an  action  for  damages — a  proposition  generally 
negatived  by  the  authorities, — it  was  immaterial  and  in- 
admissible under  the  issues  in  this  case.  Ibid. 

11.  A  boy  nine  and  a  half  years  of  age,  possessing  the  capacity  and 

discretion  of  boys  of  his  age  generally,  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  colliding  with  de- 
fendant's automobile  at  a  street  intersection,  where  the  evi- 
dence disclosed  he  was  coasting  down  a  hill  face  downward 
on  his  sled,  without  observing  whether  or  not  his  course  w^as 
clear,  he  having  testified  that  he  could  guide  his  sled  to 
either  side  of  his  course.    Goldberg  v.  Berkowitc,  603 

Award  of  industrial  commission.    See  Workmen's  Compensation, 
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BAILMENT. 

See  Evidence,  S. 

Nature  of  contract:  Implied  agreements. 

1.  In  order  to  constitute  a  bailment  there  must  be  an  express  or 

implied  agreement  to  redeliver  the  property  when  the  pur- 
pose of  the  bailment  has  been  fulfilled.     Bradley  v.  Harper, 

103 

2.  An  instruction  that  the  burden  was  on  plaintiff  to  satisfy  the 

jury  that  the  defendant  agreed  to  return  radiators  loaned  to 
him  was  erroneous  as  requiring  plaintiff  to  prove  an  express 
agreement  to  return,  where  the  evidence  tended  to  show  facts 
from  which  an  agreement  to  return  would  be  implied.        Ibid. 

BANKS  AND  BANKING. 

Consolidation  of  trust  company  banks:  Securities  deposited  with 
state  treasurer. 

Under  sec.  2024 — 77rr,  Stats.,  in  spite  of  seeming  conflict  aris- 
ing from  the  broad  terms  used,  on  the  consolidation  of  two 
trust  company  banks  the  new  corporation  takes  the  place  of 
the  old  companies,  and,  succeeding  to  their  assets  and  assum- 
ing their  liabilities,  succeeds  to  the  ownership  of  the  securi- 
ties deposited  by  them  under  sec.  2024 — 77j  with  the  state 
treasurer,  and  need  not  deposit  additional  securities,  but  may 
withdraw  from  those  theretofore  deposited  all  exceeding  the 
maximum  $100,000  deposit  required  of  such  a  company  how- 
ever large  its  capital.    First  Wis.  Trust  Co.  v.  Johnson,      564 

Battery.    See  Assault  and  Battery. 

Bequests.    See  Wills. 

BILLS  AND  NOTES. 

See  HusRAND  and  Wife.  Mechanics'  Liens,  I.  Mortgages.  Trial, 

14,  15.    Warehousemen. 
Consideration. 

1.  A  bona  fide  settlement  of  a  breach  of  marriage  promise  is  a 

valid  consideration  for  a  note.    Westenberg  v.  Bhend,  137 

Holder  in  due  course:  Instrument  acquired  after  maturity, 

2.  A  note  of  $800,  given  as  the  initial  payment  on  a  land  contract. 

was  deposited  with  the  plaintiff  to  secure  a  $2,000  note  of  the 
vendor,  and  after  the  $800  note  became  due  a  new  note  of 
$2,500  executed  by  a  third  person  was  given  to  the  plaintiff 
and  the  $800  note  redeposited.  Held,  that  the  finding  of  the 
court  that  the  $2,000  note  was  paid  by  the  $2,500  note  and  that 
the  title  to  the  $800  note  was  acquired  by  its  redeposit  after 
it  was  due,  is  sustained  by  the  evidence.  First  Nat.  Bank  v. 
Reed,  499 

Same:.  Proof  of  acquisition  before  maturity. 

3.  In  an  action  on  notes  given  for  the  price  of  a  dredge,  brought  by 

the  assignees  of  the  seller,  in  which  the  buyer  proved  that 
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the  purchase  had  been  induced  by  fraudulent  representations, 
the  assignees,  having  procured  the  notes  from  the  seller, 
whose  title  was  defective  under  sec.  1676 — 25,  Stats.  1915, 
had  the  burden  of  proving,  under  sec.  1676—29,  that  they 
acquired  the  notes  in  due  course  for  value  under  sec.  1675— 
51 ;  and  in  sustaining  such  burden  they  were  required  to  prove 
that  they  acquired  the  notes  before  they  became  due  under 
sec.  1676 — 15.    Jones  v,  Brandt,  539 

4.  Sec.  1676 — 15,  Stats.  1915,  providing  that  unless  an  indorsement 
is  dated  after  maturity  every  negotiation  of  an  instrument 
is  deemed  prima  facie  to  have  been  effected  before  maturity, 
does  not  relieve  the  holder  of  a  note  taken  from  a  person 
whose  title  is  defective  from  the  burden  of  affirmatively  es- 
tablishing  that  the  note  was  indorsed  and  delivered  before  it 
was  due.  Ibid. 

Breach. 

Of  contract.    See  Contracts.    Sales,  10,  11. 

Of  marriage  promise.    See  Bills  and  Notes,  1.   Trial,  14,  15. 

BROKERS. 

See  Factors. 

Who  are:  Communicating  offer  to  landowner. 

1.  Where  a  real-estate  broker  was  offered  $11,500  "for  the  farm 

of  M.,"  and  thereupon  telegraphed  M.  that  he  had  succeeded 
in  interesting  a  client  in  the  land  who  offered  $9,000,  and  re- 
ceived a  reply  from  M.  directing  him  to  accept  the  offer,  the 
transaction  was  one  in  which  the  broker  was  acting  as  an 
agent  and  not  one  in  which  as  a  principal  he  was  buying 
property  from  M.  to  sell  to  the  purchaser.  Helmhoh  r. 
Greene,  306 

Compensation:  When  earned. 

2.  In  order  to  entitle  a  broker  to  recover  his  commission  he  must 

establish  that  he  had  produced  a  purchaser  who  was  able, 
ready,  and  willing  to  purchase  the  property  on  the  terms 
specified  by  the  owner.    Welter  v.  Phillip  Gross  R.  Co.      447 

3.  Where  brokers  were  employed  to  sell  a  ninety-nine-year  lease- 

hold on  terms  stated  in  writing,  which  included  conditions 
to  conform  to  the  present  lease  and  to  release  the  vendor  from 
all  liability  and  for  the  erection  of  a  new  building  by  the 
lessee,  pending  which  a  bond  was  to  be  deposited,  an  offer  to 
purchase  by  the  broker's  customer  which  contemplated  no 
assignment  of  the  lease  until  the  new  building  was  completed, 
and  which  required  the  vendor  to  remain  the  principal  on  all 
bonds,  did  not  conform  to  the  stated  terms  so  as  to  entitle  the 
brokers  to  their  commission.  Ibid. 

4.  Brokers  have  earned  their  commission  when  the  stated  terms 

are  accepted  by  their  customer  and  the  contract  is  closed:  but 
they  are  not  entitled  to  the  commision  where  the  stated  terms 
were  not  accepted  and  the  parties  never  agreed  on  other 
terms.  Ibid. 
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[5.  Whether  the  unauthorized  acceptance  in  writing  by  the  brokers 
of  an  offer  which  was  not  in  conformity  to  the  owners'  terms 
is  such  a  palpable  breach  of  duty  towards  the  owners  as  to 
preclude  a  recovery  by  the  brokers,  not  decided.]  Ibid. 

Sawe:  Statements  by  owner  before  deal  closed:  Estoppel, 

6.  The  owners'  statement  to  brokers  that  the  latter  had  earned 

their  commission,  made  when  the  owners  believed  a  deal 
would  be  closed  with  the  brokers'  customer,  expressed  no  in- 
tention by  the  owners  to  relinquish  their  right  to  resist  pay- 
ment of  the  commission  if  the  customer  was  not  willing  to 
take  the  property  under  the  terms  stated  to  the  brokers,  and 
therefore  did  not  waive  that  right.  Welter  v.  Phillip  Gross 
R.  Co,  447 

7.  The  statement  made  by  the  owners  to  the  brokers  while  nego- 

tiations with  the  brokers'  customer  were  still  pending,  that 
the  brokers  had  earned  their  commission,  does  not  estop  the 
owners  from  resisting  payment  of  the  commission  after  the 
negotiations  fell  through,  in  the  absence  of  a  showing  of  any 
acts  by  the  brokers  in  reliance  on  the  statement.  Ibid, 

Burden  of  Proof.  See  Appeal,  7.  Bailment,  2,  Bills  and 
Notes,  3.  Exchange  of  Property,  1,  2.  Negligence,  7, 
Sales,  8.    Trial,  17.    Workmen's  Compensation,  11. 

By-Laws.     See  Insurance,  11,  12,  16. 

CARRIERS. 

See  Federal  Employers'  Liability.     Railroads.     Street  Rail- 
ways. 

Regulation:  Ordinance  prohibiting  diverting  of  cars:  Emergency : 
Control  by  railroad  commission. 

1.  An  ordinance  of  the  city  of  Milwaukee  prohibiting  a  street  car 

on  which  there  were  passengers  from  being  diverted  from  the 
usual  course  on  the  line  for  which  it  was  designated,  unless 
it  is  disabled  or  an  emergency  renders  it  impossible  to  pro- 
ceed in  the  usual  course,  was  only  intended  to  prevent  arbi- 
trary changes  in  the  running  of  street  cars  whereby  pas- 
sengers might  be  compelled  to  abandon  them  before  they 
reached  their  scheduled  destination.  Milwaukee  v.  Becker,  169 

2.  Where  a  street  car  running  on  a  seven-minute  headway  was 

detained  nine  minutes  at  a  railroad  crossing  and  was  over- 
taken at  this  point  by  the  following  car,  there  was  an  emer- 
gency preventing  the  car  from  proceeding  in  the  usual  course, 
so  that  a  motorman  was  not  guilty  of  violating  such  ordinance 
by  turning  the  car  around  at  the  first  opportunity  after  cross- 
ing a  railroad  track,  though  it  had  not  yet  reached  the  end 
of  its  scheduled  run;  and  it  makes  no  substantial  difference 
whether  the  motorman  began  his  change  of  route  on  one  side 
of  the  railroad  track  or  the  other.  Ibid. 

3.  In  this  case  it  is  not  necessary  to  decide  whether  the  exclusive 

control  over  such  matters  of  service  as  are  covered  by  the 
ordinance  is  now  vested  in  the  railroad  commission,  or  whether 
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the  orders  of  the  engineer  of  the  commission  stationed  at  Mil- 
waukee are  effectual.  Ibid. 

Carriage  of  freight:  Lien, 

4.  In  an  action  against  the  consignee  of  an  interstate  lumber  ship- 

ment to  recover  the  freight  charges  thereon,  the  fact  that  the 
railway  company's  agent  negligently  delivered  an  expense 
bill  showing  all  freight  charges  prepaid,  whereupon  the  con- 
signee paid  the  consignor  the  full  contract  price,  though 
the  lumber  was  to  be  delivered  at  destination  f.  o.  b.,  is  no 
defense,  the  interstate  commerce  act  (U.  S.  Comp.  Stat.  1918. 
§  8565)  forbidding  common  carriers  from  giving  any  prefer- 
ence or  advantage  to  any  person  or  subjecting  any  person  to 
any  undue  or  unreasonable  prejudice  or  disadvantage.  To 
hold  that  the  railway  company,  by  reason  of  estoppel,  might 
be  prevented  from  collecting  the  freight  due,  would  violate 
the  rule  of  public  policy  thus  prescribed.  Chicago  &  N.  W,  R. 
Co.  V,  J.  I.  Case  Plow  Works,  237 

Carriage  of  passengers :  Negligence:  Breaking  of  window  in  car. 

5.  A  presumption  of  negligence  is  indulged  in  cases  where  the 

facts  and  circumstances  show  that  an  accident  could  not  have 
happened  if  the  defendant  had  used  ordinary  care;  but  in  this 
case,  which  is  to  recover  damages  for  injuries  received  by  a 
passenger  on  an  interurban  car  when  a  window  suddenly 
broke,  this  doctrine  does  not  apply,  because  the  evidence  does 
not  sustain  the  conclusion  that  the  breaking  of  the  window 
was  caused  by  defendant's  negligence  in  furnishing  a  defec- 
tive window,  rather  than  some  unknown  cause,  such  as  the 
window  being  struck  by  an  object  from  the  outside.  Sommcr- 
feld  V.  Chicago,  N.  S.  &  M.  R.  R.  191 

6.  Where  under  the  evidence  it  was  a  matter  of  speculation  and 

conjecture  as  to  whether  the  window  was  broken  by  a  stone 
thrown  at  the  train  or  as  the  result  of  the  negligence  of  the 
railroad  company  in  furnishing  defective  window  glass  or  an 
imperfect  frame,  or  in  negligently  fitting  the  glass  into  the 
sash,  the  passenger  could  not  recover,  the  doctrine  of  res 
ipsa  loquitur  being  inapplicable.  Ibid. 

Cattle-Guards.    See  Railroads,  4. 

CHATTEL  MORTGAGES. 

Sale:  Retaking  of  goods:   Consent  of  mortgagor:  Penalty. 

Where  the  mortgagor  consented  to  the  sale  of  mortgaged 
property  under  a  chattel  mortgage,  he  could  not  recover  a 
penalty  under  sec.  2316r,  Stats.  1915,  on  the  ground  that  the 
statute  relating  to  chattel-mortgage  sales  had  not  been  com- 
plied with,  the  taking  not  being  hostile  to  him.  loncs  %\ 
Brandt,  539 

Children.     See  Automobiles,  11.    Infants.    Negligence,  10,  11. 
Railroads,  3-5. 

Circuit  Court.  See  Courts^  1. 

Circumstantial  Evidence.    See  Criminal  Law,  14. 

Cities.    See  Municipal  Corporations. 
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Civil  Court  of  Milwaukee  County.    See  Courts,  4-6. 

Claims  against  decedents.    See  Executors. 

Commercial  Paper.    See  Bills  and  Notes. 

Commission.    See  Brokers,  2-6. 

Commissioner  of  Public  Works.  See  Municipal  Corporations,  2. 

Common  Council.    See  Municipal  Corporations,  1,  2,  4. 

Competitive  Bidding.    See  Municipal  Corporations,  3. 

Complaint.  See  Fraud,  1,  2.  Frauds,  Statute  of,  9.  Insurance, 
1,  2.   Pleading. 

Condemnation.  See  Eminent  Domain.  Municipal  Corpora- 
tions, 7. 

Conditional  Devise.    See  Wills,  9. 

Consideration.  See  Bills  and  Notes,  1.  Deeds,  4.  Landlord 
AND  Tenant,  2.  Mortgages,  1,  2.  Public  Utilities,  1,  4. 
Trial,  14,  15.   Vendor  and  Purchaser,  3. 

Consolidation  of  trust  company  banks.    See  Banks. 

Conspiracy.    See  Fraud,  1-3. 

Constitutional  Law.    See  Appeal,  L    Detectives.    Injunction. 
Master  and  Servant,  2.    Public  Utilities,  8. 
Former  jeopardy.    See  Criminal  Law,  4-12. 
Liberty  of  the  person.    See  Spendthrifts,  2. 
Trial  by  jury.    See  Jury. 

Construction. 
Of  contracts.    See  Contracts. 
Of  deeds.    See  Deeds,  6. 
Of  wills.    See  Courts,  3.    Wills,  2-14. 

Constructive  Contracts.    See  Contracts,  4. 

Constructive  Eviction.    See  Landlord  and  Tenant,  9,  10. 

Constructive  Possession.    See  Taxation,  4.  5. 

Continuance.    See  Criminal  Law,  2,  3. 

Continuing  Trespass.     See  Municipal  Corporations,  8,  9. 

CONTRACTS. 

See  Accord.  Bailment.  Bills  and  Notes.  Exchange  of  Prop- 
erty. Fraud,  5.  Logs  and  Logging.  Postoffice.  Public 
Utilities,  1.    Taxation,  3. 

Formation.    See  Vendor  and  Purchaser. 

Consideration.  See  Bills  and  Notes,  1.  Deeds,  4.  Landlord  and 
Tenant,  2.  Mortgages,  1,  2.  Public  Utilities,  1,  4.  Trial, 
14,  15.  Vendor  and  Purchaser,  3. 

Validity.  See  Fraud,  5.  Frauds,  Statute  of.  Husband  and  Wife. 
Mortgages,  2.  Public  Utilities,  1-3.  Vendor  and  Pur- 
chaser, 2,  4. 

Construction,  See  Customs,  5.  Deeds.  Husband  and  Wife,  3. 
Insurance,  3-7.  Landlord  and  Tenant,  1-3.  Logs  and 
Logging,  1.  Mechanics'  Liens,  1.  Sales.  Trial,  2.  Vendor 
AND  Purchaser. 
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Value  of  services:  Contract  price:  When  evidence  of  reasonable 
valine  competent. 

1.  To  render  evidence  of  the  value  of  services  admissible  on  an 

issue  as  to  the  contract  price  for  such  services,  there  must 
be  a  direct  conflict  as  to  the  contract  price,  and  the  difference 
must  be  so  great  that  the  reasonable  value  thereof  from  the 
standpoint  of  the  parties  when  the  contract  was  made  may 
reasonably  discredit  the  evidence  on  one  side  and  corroborate 
that  on  the  other.    Knniiz  v.  Ruske,  639 

2.  Where   plaintiff  claimed   defendant   agreed   to   pay   $500    for 

plastering. and  $375  for  doing  the  stucco  work  on  his  house, 
while  defendant  claimed  plaintiff  was  to  do  the  whole  work 
for  $500,  there  was  such  a  direct  conflict  and  such  a  differ- 
ence in  the  amounts  claimed  as  warranted  the  court  in  ad- 
mitting evidence  of  the  reasonable  value  of  doing  the  work 
and  furnishing  the  materials.  Ibid. 

3.  On  an  issue  as  to  the  agreed  price  of  doing  certain  work, 

evidence  as  to  the  actual  cost  is  incompetent ;  but  where  there 
was  evidence  that  the  reasonable  value  of  the  work  and 
materials  was  from  $900  to  $950,  the  erroneous  admission  of 
evidence  that  the  actual  cost  of  the  work  was  $924  w^as  not 
prejudicial.  Ibid. 

Quasi-contracts:  Nature. 

4.  A    quasi   or   constructive    contract    rests   upon    the   equitable 

principle  that  a  person  shall  not  be  allowed  to  enrich  himself 
unjustly  at  the  expense  of  another,  and  is  not  in  fact  a  con- 
tract, but  an  obligation  which  the  law  creates  in  the  absence 
of  any  agreement,  when  and  because  the  acts  of  the  parties 
or  others  have  placed  in  the  possession  of  one  person  money, 
or  its  equivalent,  under  such  circumstances  that  in  equity 
and  good  conscience  he  ought  not  to  retain  it.  Grossbier  z\ 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  ^  503 

Mutuality.    See  Landlord  and  Tenant,  2. 

Single  or  separate  contracts.    See  Sales,  4. 

Particular  forms  of  contracts. 

Of  brokerage.    See  Brokers. 

Of  insurance.    See  Insurance. 

Of  sale.     See  Sales.    Vendor  and  Purchaser. 

With  married  women.    See  Husband  and  Wife. 

With  municipalities.    See  Municipal  Corporations,  3,  4. 

With  promoters  of  corporation.    See  Corporations,  5-7. 

Rescission  of  contract.    See  Sales,  10. 

Contribution.    See  Subrogation. 

Contributory  Negligence.  See  Appeal,  11.  Automobiles,  2,  3, 
5-7,  9,  11.  Negligence.  Railroads,  2-4.  Street  Railways, 
5-10. 

Conveyances.    See  Deeds.    Mortgages. 
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Coroners.    See  Automobiles,  10. 

Corporate  Stock.    See  Frauds,  Statute  of,  6. 

CORPORATIONS. 

See  Frauds,  Statute  of,  6.    Insurance.    Master  and  Servant,  1. 

Right  of  stockholder  to  examine  corporate  records:  Enforcement, 
See  Mandamus,  2. 

1.  The  common-law  right  of  a  stockholder  of  a  corporation  to 

inspect  its  books  and  records  was  a  qualified  right,  and 
could  be  exercised  only  for  a  purpose  not  inimical  to  the 
interests  of  the  corporation;  but  sec.  1757,  Stats.,  requiring 
corporate  books  to  be  kept  open  for  the  inspection  of  stock- 
holders, gives  them  an  absolute  and  unconditional  right  of 
inspection,  regardless  of  the  motive  which  prompted  it.  State 
ex  rcl,  Dempsey  v.  IV  err  a  A.  F.  Co.  651 

2.  Such  statutory  right  to  inspect  the  books  and  records  of  a 

corporation  can  be  enforced  by  mandamus,  regardless  of  the 
motives  of  the  stockholder,  since  judicial  discretion  should 
not  be  exercised  to  withhold  mandamus  to  enforce  a  clear 
right  conferred  by  statute  when  no  other  remedy  is  available. 
[Whether  the  stockholder  could  confer  his  personal  right  of 
inspection  on  a  stranger  who  seeks  information,  not  for  the 
benefit  of  the  stockholder  but  for  the  purpose  of  injuring  the 
company,  not  decided.]  Ihid. 

Meetings  of  stockholders :  Proxies:  Failure  to  affix  documentary 
stamps. 

3.  Although  the  federal  revenue  act  of  1919  (U.  S.  Comp.  Stats. 

Ann.  Supp.  1919,  §  6318«)  provides  for  the  retention  in  force 
of  all  laws  relating  to  the  assessment  and  collection  of  taxes, 
so  far  as  applicable,  the  act  of  Congress  of  June  13,  1898, 
making  certain  unstamped  instruments,  including  voting 
proxies,  invalid,  did  not  become  a  part  of  the  revenue  act  of 
1919  so  as  to  forbid  the  voting  of  an  unstamped  proxy  at  a 
corporate  election,  since  in  the  passage  of  the  revenue  act 
of  1914  these  sections  were  incorporated  in  the  bill  passed  by 
the  House  of  Representatives  but  were  eliminated  by  the 
Senate.    State  ex  rcl.  Hemviy  v.  Miller,  412 

4.  The  presiding  officers  and  inspectors  of  a  corporate  election 

were  not  justified  in  rejecting  unstamped  voting  proxies  on 
the  ground  that  the  reception  of  such  ballots  would  subject 
them  to  a  penalty  under  the  revenue  act  of  1919  (U.  S.  Comp. 
Stats.  Ann.  Supp.  1919,  §  6318^),  providing  that  whoever 
"accepts"  any  instrument,  document,  or  paper  without  the  full 
amount  of  tax  thereon  be  duly  paid  is  guilty  of  a  misdemeanor 
and  subject  to  a  fine.  Ihid. 

Contracts  with  promoters:  Adoption  by  corporation. 

5.  A  valid  agreement  with  promoters  for  the  benefit  of  a  corpora- 

tion to  be  organized  need  not  necessarily  be  assigned  to  the 
corporation,  since  the  latter  may  adopt  the  contract  if  within 
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its  powers  and  enjoy  its  benefits  and  assume  its  liabilities. 
Samuel  Meyers,  Inc.  r.  Ogden  Shoe  Co,  317 

6.  Defendant,  sued  for  false  representations  made  to  the  promoters 

of  the  plaintiff  corporation  in  negotiations  with  defendant  for 
a  lease,  is  not  estopped  to  deny  the  existence  of  plaintiff  as  a 
de  facto  corporation,  it  not  being  such  a  corporation  at  the 
time  the  representations  were  made.  Ibid. 

7.  A  lessee  corporation  cannot  be  held  to  have  adopted  an  agree- 

ment made  with  its  promoters  for  the  lease  of  rooms  served 
with  alternating  electric  current  when  its  officers,  with  full 
knowledge  that  such  current  was  no  longer  furnished,  ex- 
ecuted a  lease  making  no  provision  for  such  current  or  its  con- 
tinuance, but  must  be  held  to  have  waived  the  claim  so  that  it 
could  not  sue  the  lessor  on  the  theory  that  it  had  adopted 
such  agreement  and  was  entitled  to  its  benefits.  Ibid. 

Banking  corporations.    See  Banks. 

Municipal  corporations.    See  Municipal  Corporations. 

Taxation  of  corporations.    See  Taxation,  2,  3. 

Costs.    See  Appeal,  4.    Courts,  5.    Trial,  3. 

Cotenants.     See  Adverse  Posse.ssion,  5.    Tenancy  in  Common. 

Counterclaim.    See  Automoiules,  5.    Mortgages,  1.    Sales,  5. 

COURTS. 

See  Detectives.    Infants.    Juijges.    Public  Utilities.  6.    Taxa- 
tion, 1.    Trial. 

Circuit  courts:  Jurisdiction  in  probate  matters:  Exercise. 

1.  Although  the  circuit  court  has  concurrent  jurisdiction  with  the 

county  court  as  to  matters  involving  the  estates  of  decedents, 
the  circuit  court  is  as  much  bound  to  refuse  to  assume  juris- 
diction when  lack  of  power  to  grant  adequate  relief  in  the 
county  court  is  not  clearly  shown  as  though  there  were  an 
ab.sence  of  jurisdiction  in  the  circuit  court.  Pietrasswics  v, 
Pietraszwicz,  523 

2.  Where  petition  had  been  made  in  the  county  court  for  probate 

of  decedent's  will  which  left  all  his  property  to  his  wife,  the 
circuit  court  is  without  jurisdiction  to  enjoin,  at  the  suit  of 
the  other  heirs  at  law  of  decedent  alleging  the  invalidity  of 
the  will,  the  widow's  sale  of  the  personal  property,  as  plaint- 
iffs had  an  adequate  remedy  by  applying  to  the  county  court 
for  appointment  of  a  special  administrator  under  sec.  3810, 
Stats.,  who  would  have  power  to  collect  the  assets  of  the 
estate  under  sec.  3811.  Ibid. 

3.  The  special  jurisdiction  of  county  courts  for  the  construction 

of  wills  in  pending  probate  proceedings  does  not  supersede 
or  suspend  the  jurisdiction  of  the  circuit  court  to  construe 
such  wills  when  all  the  parties  are  before  it.  Giblin  z\ 
Giblin,  632 
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Same:  Power  to  correct  clerical  mistake  in  judgment, 

4.  By  mistake  a  judg:nient  in  an  action  in  the  civil  court  of  Mil- 

waukee county  was  entered  against  the  N.  company  instead 
of  the  M.  company.  The  N.  company  appealed  to  the  circuit 
court.  The  M.  company  was  brought  in  on  an  order  to  show 
cause,  and  the  action  was  dismissed  as  to  the  N.  company  and 
affirmed  as  to  the  M.  company.  Held  that,  there  being  no 
prejudice  to  the,M.  company,  the  circuit  court  properly  cor- 
rected the  judgment  instead  of  remanding  the  case  for  that 
purpose.    Kausch  v.  Chicago  &  M.  E.  R.  Co.  220 

5.  Where  costs  were  ordered  for  respondent  in  the  civil  court  of 

Milwaukee  county  and  taxed  in  the  usual  manner,  but  through 
the  inadvertence  of  the  clerk  of  the  court  the  amount  was  not 
inserted  in  the  judgment  as  directed  by  sec.  2927,  Stats.,  and 
the  circuit  court  ordered  and  entered  costs  taxed  in  the  civil 
court,  no  motion  being  made  to  review  the  taxation  in  either 
court,  held,  that  the  circuit  court  had  jurisdiction  to  remedy 
the  error.    Samuel  Meyers,  Inc.  v.  Ogden  Shoe  Co.  317 

Civil  court  of  Mihvaukee  county:  Weight  to  be  accorded  findings. 

6.  Findings  of  the  civil  court  of  Milwaukee  county  have  the  same 

status  on  appeal  to  the  circuit  court  as  findings  of  the  circuit 
court  on  appeal  to  the  supreme  court.  They  are  not  entitled 
to  the  conclusiveness  of  the  verdict  of  a  jury,  but  are  cbn- 
trolling  unless  against  the  clear  preponderance  of  the  evi- 
dence.   Foster  v.  Bauer,  231 

Supreme  court.    See  Appeal. 

County  courts.   See  Descent.   Executors.    Spendthrifts.    Work- 
men's Compensation,  9. 

Review  of  award  of  industrial  commission.    See  W^orkmen's  Com- 
pensation, 17,  18. 

Covenants.    See  Specific  Performance. 

CRIMINAL  LAW. 

See  Assault,  6,  7.    Infants,  2,  3.    Injunction.    Jury,  2,  3. 

Absence  of  defendant  when  jury  drawn. 

1.  Where  counsel  for  defendant  had  full  opportunity  to  examine 

each  juror  and  availed  himself  of  such  opportunity  when  the 
trial  was  entered  upon,  his  absence  at  the  time  when  names 
were  struck  by  defendant  from  the  jury  list,  under  sec.  42, 
^ch.  303,  Laws  1913,  was  not  prejudicial  to  defendant.  Main- 
villc  V.  State  J  12 

Continuance:  Absence  of  defendant's  counsel:  Discretion  of  court. 

2.  The  refusal  of  the  trial  court  to  grant  a  continuance  on  the 

ground  that  defendant's  counsel  was  busy  trying  a  case  in 
another  court  was  not  prejudicial  to  defendant,  where  an- 
other member  of  the  firm  of  which  such  counsel  was  a  mem- 
ber, or  a  lawyer  employed  by  it,  was  present  and  ably  de- 
fended accused.  Mainville  v.  State,  12 
Vol.  173—22 
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3.  Judicial  action  on  an  application  for  a  continuance  is  a  matter 

resting  largely  in  the  sound  discretion  of  the  trial  court,  and 
•  its  refusal  to  grant  it  will  not  be  interfered  with  unless  re- 
sulting in  manifest  prejudice  to  the  party  asking  it.  Ibid, 

Former  jeopardy :  IV hen  jeopardy  attaches:  Waiver. 

4.  Wh^n  a  person  has  been  placed  on  trial  on  a  valid  indictment 

or  information  before  a  court  of  competent  jurisdiction,  has 
been  arraigned  and  has  pleaded,  and  a  jury  has  been  impaneled 
and  sworn,  the  general  rule  is  that  jeopardy  has  attached. 
State  V.  B ,  608 

5.  Under  sec.  4645a,  Stats,  (providing  that  special  pleas  in  bar 

may  be  entertained  in  the  discretion  of  the  court  on  the  appli- 
cation of  a 'defendant  after  the  jury  is  impaneled,  but  that 
the  application  shall  constitute  a  waiver  of  any  jeopardy  that 
has  attached),  a  defendant,  who  after  a  jury  was  impaneled 
renewed  a  plea  in  bar,  and  after  the  court  had  required  the 
state  to  answer  or  demur  to  the  plea  and  overruled  defend- 
ant's demand  that  the  case  be  tried  by  the  court  introduced 
evidence  in  support  of  the  plea  and  .a  verdict  wras  returned 
sustaining  it,  waived  any  jeopardy  that  had  theretofore  at- 
tached. Ibid. 

6.  Under  sec.  4724a,  authorizing  the  state  to  bring  a  writ  of  error 
•    from  any  order  or  judgment   sustaining  a  special   plea   in 

bar  made  or  rendered  before  jeopardy  attached,  the  state  may 
bring  a  writ  of  error  though  jeopardy  had  attached,  where  it 
was  waived  by  defendant  under  sec.  4645a,  as  sec.  4645a 
(Laws  1911,  ch.  187)  and  sec.  4724a,  Stats.,  as  amended  by 
said  ch.  187,  relate  to  the  same  subject  matter  and  should  be 
read  and  construed  together.  Ibid. 

Same:  Inconsistent  offenses:  Withdrawal  of  one:  Effect. 

7.  Where  defendant  was  charged  with  rape  and  adultery  and  the 

court  instructed  the  jury  that  he  could  not  be  found  guilty 
of  both  offenses,  in  effect  withdrawing  the  charge  of  adultery 
if  he  was  found  guilty  of  rape,  he  was  in  jeopardy  as  to  the 
charge  of  adultery  and  could  not  be  again  tried  therefor 
unless  he  had  waived  such  jeopardy.    State  v.  B ,         608 

Same:  Waiver  by  appeal:  Extent. 

8.  By  applying  for  a  new  trial  and  by  suing  out  a  writ  of  error 

pursuant  to  which  judgment  was  reversed,  defendant  waived 
any  jeopardy  which  might  theretofore  have  attached  as  to  the 
crime  of  which  he  was  convicted  and  lesser  included  offenses. 
State  V.  B ,  608 

9.  When  a  defendant  has  been  once  tried  and  a  judgment  of 

acquittal  or  conviction  has  been  rendered,  he  has  an  absolute 
constitutional  right  to  stand  on  the  judgmenit  as  a  bar  to 
further  prosecution  for  the  same  offense;  but" when  he  seeks 
to  obtain  a  new  trial,  the  extent  of  his  waiver  of  the  jeopardy 
theretofore  attaching  is  a  matter  for  legislative  regulation  not 
within  the  protection  of  the  constitutional  guaranty.        Ibid. 

10.  Under  sec.  21,  art.  I,  Const.,  providing  that  writs  of  error  shall 
issue  in  criminal  cases  as  a  matter  of  course,  sec.  4719,  Stats., 
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authorizing  new  trials,  and  sec.  4724a,  providing  that  where 
defendant  prosecutes  a  writ  of  error  the  «tate  may  take  a 
writ  of  error  from  the  order  or  judgment  of  conviction 
upon  a  record  containing  rulings  adverse  to  the  state,  where 
defendant  brings  a  writ  of  error  he  waives  the  jeopardy 
which  has  theretofore  attached  s6  far  as  is  necessary  to 
give  the  state  an  effective  review  of  other  questions  arising 
upon  the  same  trial.  Ibid, 

11.  If  on  review  of  the'case  sought  by  the  accused  the  trial  court's 

determination  is  affirmed,  there  can  be  no  further  inquiry,  as 
the  judgment  of  conviction,  under  the  doctrine  of  implied  ac- 
quittal, prevents  a  retrial  as  to  other,  offenses  charged.       Ibid, 

12.  Under  sec.  4724a,  Stats.,  as  amended  by  ch.  187,  Laws  1911, 

where  defendant  was  charged  with  adultery  and.  rape  and 
convicted  of  rape  and  sued  out  a  writ  of  error  on  which  the 
judgment  was  reversed,  and  the  ^tate  sued  out  no  writ  of 
error,  defendant  did  not  waive  the  jeopardy  as  to  the  charge 
of  adultery  and  could  not  be  retried  for  that  offense,  adultery 
being  a  distinct  offense  and  not  a  lesser  offense  included  in 
that  of  rape.  Ibid. 

Review:  Sufficiency  of  evidence. 

13.  Where  there  was  evidence  which,  if  believed,  would  support  a 

conviction,  and  the  trial  court  sustained  the  finding  of  the 
jury,  this  court  cannot  say  that  the  jury  erred  in  believing 
the  evidence,  and  a  conviction  will  not  be  set  aside.  Fink  v. 
State,  264 

Same:  Inapplicable  instructions :  Nonprejudicial  error. 

14.  Though  the  evidence  as  to  an  offense  was  principally  direct, 

the  giving  of  an  instruction  which  was  correct  as  to  the  law 
where  the  evidence  wa^  wholly  circumstantial  was  not  preju- 
dicial to  the  defendant,  the  charge  as  a  whole  being  as  favor- 
able to  him  as  the  facts  warranted,  and  the  instruction  also 
correctly  stating  the  rule  applicable  where  there  is  direct  evi- 
dence of  the  offense.    Fink  v.  State,  264 

Specific  offenses. 

Adultery.    See  Adultery.    Criminal  Law,  7,  12. 

Assault  with  intent  to  do  great  bodily  harm.    See  Assault,  6. 

Assault  with  intent  to  kill.    See  Assault,  7.  ' 

Assault  regardless  of  human  life.    See  Assault,  7. 

Assault  without  intent.    See  Assault,  7. 

Failure  to  affix  revenue  stamps.  *  See  Corporations,  4. 

Rape.    See  Criminal  Law,  7,  12, 

Cross-Complaint.    See  Subrogation,  5. 

CUSTOMS  AND  USAGES. 

See  Logs  and  Logging. 

When  admissible:  Existing  customs:  Logging  contracts. 

1.  Custom  cannot  be  proved  to  modify  or  contradict  the  terms  of  a 
written  agreement  {Clarke  v.  Maisch,  171  Wis.  225,  fol- 
lowed) ;  but  where  the  terms  of  the  contract  were  ambiguous, 
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evidence  as  to  custom  or  usage  was  admissible  in  order  to 
determine  >vhether  the  logger  was  required  to  sort  logs,  where 
it  was  not  expressly  stated  in  the  contract.  Dieck  v.  Oconto 
Co.  156 

2.  In  an  action  to  recover  the  value  of  extra  services  rendered  in 

connection-  with  the  contract,  where  there  was  no  express 
provision  as  to  sorting  the  logs  and  the  evidence  showed  a 
custom  that  such  work  was  not  required  unless  specified,  it 
was  proper  ,to  submit  to  the  jury  the  question  whether  the 
contract  required  plaintiff  to  sort  the  logs.  Ibid. 

3.  To  render  evidence  of  a  custom  admissible  to  aid  in  construing 

an  ambiguous  contract  it  must  be  shown  that  the  custom  ex- 
isted prior  to  the  making  of  the  contract;  and  a  custom 
originating  subsequent  thereto  cannot  be  considered  in  con- 
struing it.  ^  Ibid. 

4.  Error  in  admitting  proof  of  a  custom  in  the  logging  industry 

in  the  year  subsequent  to  the  execution  of  a  contract  does 
not  require  a  reversal,  since  the  court  can  indulge  the  special 
presumption  that  the  custom  was  not  of  recent  origin  but  was 
coincident  with  the  growth  of  the  industry,  in  which  similar 
contracts  were  common.  Ibid. 

5.  A  logging  contract  requiring  the  contractor  to  deliver  on  cars. 

without  specifying  who  should  furnish  the  cars,  is  so  ambigu- 
ous as  to  render  admissible  evidence  of  a  custom  of  the  owner 
of  the  logs  to  furnish  them,  though  in  the  absence  of  evidence 
of  such  custom  the  contract  will  be  construed  to  require  the 
contractor  to  fumish.the  cars.  lohn  O'Brien  L.  Co.  v.  Wilk- 
inson, 117  Wis.  468,  distinguished.  Ibid. 

DAMAGES. 

See  Death.     Fraud,  3.     Interest.     Libel  and  Slander,  7-10. 

Sales,  7.    Trespass.    Trial,  9,  10. 

Punitory  damages :  loint  defendants. 

1.  In  an  action  to  enforce  a  joint  liability  for  assault  against  two 

or  more  defendants,  testimony  as  to  the  wealth  of  one  is 
inadmissible  as  affecting  .the  amount  of  punitory  damages 
assessed  against  all.    Ogodziski  v.  Gara,  380 

2.  Where  two  or  more  defendants  are  sued  jointly  for  punitive 

damages  arising  out  of  a  tort,  evidence  as  to  the  wealth  of 
the  defendants  is  not  competent.  McAllister  ?'.  Kimberly- 
Clark  Co.  169  Wis.  473,  followed.    Ogodziski  v.  Gara,      371 

Damages  enhanced  by  negligence  of  physician.     See  Physicians. 

3.  Where  plaintiff  sustained  a  fracture  of  her  wrist  because  of 

the  negligence  of  the  defendant  railway  company,  she  may 
recover  her  entire  damages  from  such  defendant  even  though 
they  may  have  been  caused  in  part  by  the  negligent  treatment 
administered  by  a  physician  employed  by  her.  Fisher  v.  Mil- 
waukee E.  R.  &  L.  Co.  57 

Dams.    See  Deeds,  7. 
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DEATH. 
See  Insurance,  6-9.  Interpleader.  Judges.  Trial,  5.  Wills,  10. 

Damages  to  daughters  by  death  of  mother:  Elements. 

1.  In  an  action  for  the  death  of  a  widow  who  left  two  daughters, 

one  a  minor,  the  evidence  is  hHd .  sufficient  to  support  a 
judgment  for  $1,500  as  damages,  though  there  was  but  slight 
evidence  showing  financial  contributions  by  deceased  to  her 
children.    First  IVisconsin  Trust  Co.  v.  Schmidt,  477 

2.  Damages  may  be  allowed  for  the  loss  of  the  training,  care,  and 

educatidh  which  the  daughters  could  expect  from  their 
mother,  and  for  which  they  would  pay  if  they  procured  them 
from  another,  though  there  can  be  no  recovery  for  loss  of 
society.  Ihid, 

Debtor  and  Creditor*.  See  Bailment.  Bills  and  Notes.  Chat- 
tel Mortgages.  Husband  and  Wife.  Insurance,  1,  2. 
Mechanics'  Liens.  Mortgages.  Payment.  Pleading. 
PosTOFFiCE.  3,  4.  Public  Utilities.  7.  8.  Sales.  Specific 
Performance.  Taxation,  3.  Tenancy  in  Common.  Tres- 
pass, 2.  3.  Trial,  2-4,  18.  Vendor  and"  Purchaser.  Ware- 
housemen. 

Deceit.    See  Assignments. 

Dedication  of  Streets.    See  Highways,  2. 

DEEDS. 

See  Frauds,  Statute  of,  1.    Mortgages.    Taxation,  4-6.    Ten- 
ancy in  Common. 

Validity :  Incompetency  of  grantor :  Undue  influence, 

1.  In  an  action  to  set  aside  a  deed  from  a  ninety-five-year-old 

fathei  to  his  daughter  and  her  husband,  where  the  evidence 
showed  that  the  deed  was  executed  when  it  was  apparent 
that  the  grantor  was  dying  and  that  the  transaction  was  con- 
cealed from  other  relatives, .  findings  of  the- trial  court  that 
the  grantor  was  incompetent  and  that  the  deed  was  a  result 
of  undue  influence  are  sustained.    Wood  v.  Coleman,         554 

Delizfery:  Deed  in  possession  of  grantee:  Presumption, 

2.  Where  a  deed  was  found  in  the  possession  of  the  grantee  after 

her  death,  the  presumption  of  delivery  of  the  deed  is  not 
rebutted  merely  by  a  showing  that  the  grantors  had  access  to 
the  place  where  the  grantee  kept  the  deed,  since  evidence  to 
rebut  the  prima  facie  effect  of  the  grantee's  possession  must 
be  clear  and  satisfactory.    Gihlin  v.  Giblin,  632 

3.  Such  possession  by  the  grantee  creates  a  presumption  that  there 

had  been  an  actual  delivery  of  the  deed.  Ibid. 

Consideration:  Presumption. 

4.  Where  deeds  recite  a  consideration  and  are  under  seal,  a  con- 

sideration is  presumed  in  the  absence  of  Evidence  that  there 
was  none.    Giblin  v.  Giblin,  632 
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Construction:  Ambiguities:  Reservation,  clauses, 

5.  If  there  is  ambiguity  as  to  the  descriptive  part  of  a  deed,  the 

court  may  consider  the  surrounding  circumstances  to  ascer- 
tain the  meaning  of  the  instrument ;  but  where  the  intent  of 
the  grantor  is  clearly  expressed,  the  deed  cannot  be  changed 
by  evidence  of  extrinsic  circumstances.  Hemmis  v.  ConsoU- 
dated  W.  P.  &  P,  Co.  518 

6.  In  construing  deeds,  every  word  and  clause  is  to  be  taken  into 

consideration.  Ibid, 

7.  A  deed  reserving  to  the  grantor  the  "use  of  alL^of  the  water 

power,  water  flowage  and  dam  privilege  forever,"  is  held 
to  preclude  the  grantee  from  recovering  from  the  grantor's 
assignee  damages  for  overflow  caused  by  a  dam  situated  below 
the  land  conveyed.  ^  Ibid. 

8.  A  reservation  clause  in  a  deed  being  in*effect  a  grant  by  the 

grantee  should  be  construed  most  favorably  to  the  original 
grantor.  .     Ibid, 

De  Facto  Corporations.    See  Corporations,  6. 

Defective  Highways.    See  Municipal  Corporations,  11,  12. 

Definitions.*  See  Words  and  Phrases. 

Delegation  of  legislative  power.    See  Detectives,  3. 

Delinquent  Children.    See  Jury. 

Delivery.    See  Bills  and  Notes,  4.    Deeds,  3.    Sales,  2. 

Demurrer.    See  Detectives,  6.    Libel  and  Slander,  6.    Pleading. 

Dentists.    See  Physicians. 

Dependency.    See  Workmen's  Compensation,  11-14. 

Dependent  Children.    See  Infants.  2.  3.    Jury,  1. 

Depots.    See  Railroads,  1. 

Depreciation.    See  Public  Utilities.  7,  8.  , 

DESCENT  AND  DISTRIBUTION. 

See  Wills. 

Title  to  personalty:  Vesting, 

The  legal  title  to  personal  property  of  an  intestate  vests  upoft 
his  death  in  his  estate  represented  by  an  administrator,  and 
title  devolves  on  those  ultimately  entitled  to  share  in  the 
personal  property  after  administration  and  by  the  final  de- 
cree of  the  proper  court  administering  the  estate,  rather  than 
by  operation  of  law,  as  does  the  title  to  realty.  Pietrasswicz 
V,  Pietrasswicz,  523 

DETECTIVES. 

Regulation:  Requirement  of  license:  Validity. 

1.  Under  its  police  power  the  legislature  may  regulate  private  de- 

tectives, as  has  been  done  by  ch.  444,  Laws  1919  (sec.  1636 — 
12m,  Stats.  1919).    Pinker  ton  v.  Buech,  433 

2.  Ch.  444,  Laws,  1919,  providing  in  sec.  1  that  the  business  of 
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private  detective  agencies  shall  not  be  conducted  without  a 
license;  in  sec.  2  that  any  person,  partnership,  or  corporation 
intending  to  act  as  a  private  detective  and  establish  an  office 
in  any  city 'in  this  state  shall  present  to  the  secretary  of 
state  an  application  which  must  be  approved  by  the  fire  and 
police  commission  of  those  cities  having  such  a  commission, 
and  by  the  chief  of  police  in  other  cities  wherein  the  office 
is  located ;  and  in  sec.  3  that  the  secretary  of  state  shall  issue 
to  the  applicant  a  license  if  he  shall  find  him  to  be  of  good 
character,  competency,  and  integrity,  the  requirements  as  to 
competency,  character,  and  integrity  furnish  a  standard  for 
action  by  the  fire  and  police  commissions  of  municipalities  in 
•  .  approving  or  disapproving  the  application  of  those  desiring 
to  become  private  detectives.  Ibid. 

3.  The  provision  of  the  act  that  the  application  for  a  license  shall 
be  submitted  to  the  fire  a/nd  police  commissions  of  munici- 
palities or  to  the  chief  of  police  is  not  an  unlawful  delega- 
tion of  legislative  power,  the  act  providing  a  standard  of 
qualifications  and  authorizing  tlie  issuance  of  a  license  only  to 
persons  of  good  character,  competency,  and  integrity.       Ibid. 

.  4.  Although  the  act  itself  establishes  no  system  for  review  by  the 
courts,  yet  where  administrative  officers,  vested  with  the 
power  to  determine  the  applicant's  character,  qujilifications, 
and  integrity,  act  arbitrarily  and  wrongfully  refuse  approval, 
the  courts  may  review  the  matter  by  proper  remedies.        Ibid. 

5.  The  provision  that  the  application  shall  be  approved  by  the 

fire  and  police  commission  in  cities  having  such  commission 
and  in  others  by  the  chief  of  police,  and  in  addition  by  five 
reputable  citizens,  is  not  discriminatory  as  1>etween  appli- 
cants intending  to  engage  in  the  business  of  private  detectives 
in  cities  having  such  a  commission  and  those  in  cities  having 
none,  the  classification  resting  practically  on. matters  of  en- 
forcement. Ibid. 

6.  A  complaint  by  applicants  desiring  to  engage  in  the  business  of 

private  detectives  that  the  fire  and  police  commission  of  the 
city  of  Milwaukee,  authorized  by  ch.  444,  Laws  1919,  to  pass 
on  their  applications,  capriciously  and  wrongfully  refused  to 
grant  the  applications,  states  a  good  cause  of  action,  and  is 
not  subject  to  demurrer.  Ibid. 

Devise.    See  Perpetuities.    Wills,  4,  6,  9. 

Devolution  of  Title.    See  Descent. 

Directed  Verdict.    See  Railroads,  2. 

Discretion. 
Of  court.    See  Adultery,  2.    Appeal,  1-2,  14.    Corporations,  2. 
Criminal  Law,  3.    Infants,  3.    Subrogation,  3-5.    Trial,  1. 
Of  executor.    See  Wills,  13,  14. 
Of  legislature.     See  Appeal,  1.     • 
Of  trustee.    See  Wills,  13. 

Discrimination.    See  Public  Utilities,  4. 

Distribution.    See  Descej^t.    Wills,  13,  14,  18. 

Division  of  Estate.    See  Divorce.  3. 
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DIVORCE. 

Custody  of  minor  children:  Division  of  estate. 

1.  In  determining  the  custody  of  minor  children  in  a  divorce  ac- 

tion, the  result  reached  should  subserve  the  best  interests  of 
the  children,  and  the  conclusion  of  the  trial  court  should  not 
he  disturbed  unless  clearly  wrong.    Jenkins  v.  Jenkins,         592 

2.  In  an  action  of  divorce  growing  out  of  a  situation  of  estrangre- 

ment  for  which  no  tangible  cause  can  be  assigpied,  but  which 
is  actual,  the  wife  testifying  that  she  cannot  live  with  her 
husband,  having  no  love  for  him,  it  was  error  for  the  trial 
court  to  take  the  youngest  son  of  three,  aged  eight,  five, 
and  three  years  respectively,  from  the  custody  of  the  defend- 
ant wife,  both  parties  being  morally  fit  to  have  the  custody 
of  the  children  and  both  being  able  to  maintain  homes  for 
them.  Ibid. 

3.  Where  the  support  of  two  of  the  three  minor  sons  was  charged 

to  the  plaintiff  husband  .and  the  support  of  the  youngest  son 
was  cast  on  the  defendant  wife,  title  to  the  house  of  the  hus- 
band worth  $1,602,  subject  to  a  piortgage  of  $800.  and  to 
furniture  worth  $1,400,  was  properly  confirmed  in  him,  the 
wife's  earning  power  almost  equaling  his,  she  having  her 
home  with  her  parents.  Ibid, 

Documentary  Tax.    See  Corporations,  3,  4. 

DowER.    See  Adverse  Possession,  2.    Mortgages,  2. 

Duress.    See  Trial.  14. 

EASEMENTS. 

See  Frauds,  Statute  of. 

Adverse  user:  Use  not  inconsistent  zvith  easement, 

1.  The  use  of  land  for  pasturage  for  eight  or  nine  years  and 

thereafter  for  no  other  use  than  to  cut  wood  and  trees  is 
not  an  adverse  user  for  twenty  years  such  as  to  deprive  the 
owner  of  an  easement  entitling  him  to  use  the  land  for  water 
flowage,  such  use  of  the  land  not  being  inconsistent  with  the 
easement.    Hemmis  v.  Consolidated  W.  P.  &  P.  Co.  518 

Enforcement  of  right:  Injunction. 

2.  Where  the  record  sustains  a  finding  that  a  certain  roadway  is 

a  private  way  over  which  defendant  has  only  an  easement  by 
necessity,  the  defendant  will  be  enjoined  from  removing,  de- 
stroying, leaving  open,  or  otherwise  rendering  useless,  gates 
reasonably  maintained  thereon  by  plaintiff.  Florsheim  v. 
Reinberger,  150 

Ejectment.    See  Mortgages,  •!. 

Electricity.  See  Municipal  Corporations,  3.  Public  Utilities, 
1-5,  7-9. 
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EMINENT  DOMAIN. 

See  Highways.    Municipal  Corp<*rations,  7.  • 

Interurhan  railways:  Moving  of  tracks:  Abutting  owners. 

An  interurban  railway  company  which  owned  the  portion  of  the 
street  on  which  its  tracks  were  situated,  subject  to  the  right 
of  the  public  to  use  it  for 'highway  purposes,  cannot  remove 
its  tracks  from  its  private  right  of  way  to  another  portion 
of  the  street  on  demand  of  the  city  without  assuming  liabilities 
to  abutting  property  owners;  and  before  any  condemnation 
the  interurban  railway  must  first  obtain  the  consent  of  the 
city  thereto.  State  ex  rel.  West  Allis  v.  Milwaukee  L.,  H.  & 
T,  Co.  225 

Employers'    Liability.      See    Federal    Employers'    Liability. 
Workmen's  Compensation. 

Equity.    See  Contracts,  4.    Courts.    Easements,  2.    Executors, 
5,  6.    Frauds,  Statute  of,  2,  3.    Injunction.    Interpleader. 
Municipal  Corporations,  5,  8,  9.     Specific  Performance. 
'Spendthrifts.  Taxation,  1.  Tenancy  in  Common.  Work- 
men's Compensation,  5. 

Error.    See  Appeal  and  Error. 

Estates  of  deceased  persons.    See  Executors. 

ESTOPPEL. 

•See  Brokers,  6,  7.    Carriers,  4.    Corporations,  6.    Frauds,  Stat- 
ute of,  3.    Insurance.  15.    Municipal  Corporations,  6. 

Implied  misrepresentation :  Reliance, 

An  essential  element  of  estoppel  by  silence  or  implied  mis- 
representation being  that  the  opposite  party  is  misled  by  the 
conduct  complained  of,  the  failure  of  the  owners  of  land 
to  assert  their  title  does  not  estop  them  from  thereafter  as- 
serting it,  where  the  defendant  knew  exactly  what  their  title 
was  and  did  nothing  in  reliance  upon  their  conduct.  Perkins 
V,  Perkins^  421 

Eviction.    See  Landlord  and  Tenant,  9,  10. 

EVIDENCE. 

See  Adultery,  2,  3.    Customs,  1.    Damages. 

Judicial  notice :  Value  of  architects'  services. 

1.  In  an  action  to  recover  for  architects'  services,  consisting  of 
consultations,  making  of  sketches,  etc.,  a  court  cannot  take 
judicial  notice  of  their  reasonable  value,  such  value  not  being 
a  subject  of  general  knowledge.    Tullgren  v^  Karger,         288 

Admissions.    See  Mortgages,  1. 

Opinion  evidence.    See  Insurance,  8,  9.    Trial,  12. 

Parol  evidence.    See  Deeds,  5.    Frauds,  Statute  of,  5,  8. 
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Weight  and  sufficiency.  See  Adultery,  1.  Automobiles,  5,  7. 
Bij^Ls  AND  NoTOS,  2.  Criminal  Law,  13.  Death.  Deeds, 
1,  2.  Executors,  2.  Insurance,  9.  Physicians.  Rail- 
roads, 2.  Spendthrifts,  1.  Street  Railways,  5-10.  Trial, 
5,  12.    Workmen's  Compensation,  4,  12,  16-20. 

Relevancy,  materiality,  and  competency.  See  Adultery,  2,  3.  Ap- 
peal, 11.  Assault,  5.  Automobiles,  10.  Contracts,  1,  2. 
Customs, '1,  3-5.    Damages,  2.    Trespass,  1. 

Degree  of  proof  in  civil  cases.    See  Trial,  5. 

2.  The  rule  of  evidence  in  civil  cases  generally  is  that  the  jury 

are  required  to  be  convinced  or  satisfied  of  the  existence  of 
facts  by  the  preponderance  of  the  evidence,  though  in  certain 
classes  of  cases  a  higher  degree  of  proof  is  required.  Estate 
of  Utter,  180 

Res  gestce:  Declarations  of  bystander. 

3.  The  testimony  of  a  passenger  on  a  car  which  had  injured  plaint- 

iff that  after  it  started  up  again  he  upbraided  the  conductor 
for  not  ^picking  up  the  man  is  inadmissible,  not  being  part  of 
the  res  gestte,  and,  even  if  so  considered,  not  being  an  expres- 
sion characterizing  the  injury.  Kausch  v.  Chicago  &  M.  E. 
R.  Co.  220 

4.  In  an  action*  for  damages  resulting  from  a  collision,  a  report 

by  an  employee  of  a  liability  company  insuring  defendant 
which  covered  an  interview  with  the  plaintiffs  was  inad- 
missible in  evidence.    Smith  v.  Yellow  Cab  Co.  33 

Same:  Conversations  not  in  plaintiff's  presence.    See  Trial.  8. 

5.  In  an  action  for  the  value  of  radiators  loaned  to  defendant, 

manager  of  a  political  campaign,  evidence  on  his  behalf  as  to 
portions  of  conversations  between  him  and  his  representative, 
who  borrowed  the  radiators,  which  did  not  occur  in  plaintifTs 
presence  and  which  tended  to  show  that  they  were  borrowed 
by  defendant  on  behalf  of  a  campaign  committee,  was  inad- 
missible against  plaintiff.    Bradley  v.  Harper,  '   103 

Pleadings  as  evidence.    See  Trial,  4. 

Verdict  of  coroner's  jury.    See  Automobiles,  10. 

Exceptions.    See  Appeal,  6. 

Excessive  Damages,    See  Libel  and  Slander,  7,  8. 

EXCHANGE  OF  PROPERTY. 

Burden  of  proof  after  change  of  possession. 

1.  Where  plaintiff  contended  that  he  had  exchanged  a  large  bull 

for  defendant's  small  bull  for  a  Season  only,  but  possession 
and  all  indicia  of  ownership  of  the  animals  had  changed,  the 
burden  of  proving  that  the  exchange  was  for  a  limited  time 
rests  on  the  plaintiff.    Hinze  v.  Kurs,  579 

2.  Where  plaintiff  claimed  that  the  exchange  was   for  only   a 

season,  while  defendant  asserted  it  was  permanent,  an  instruc- 
tion that  unless  the  minds  of  the  parties  met  in  agreement  on 
an  exchange  for  the  season  judgment  should  go  for  defendant 
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was  correct,  the  contract  being  executed  and  plaintiff  having 
the  burden  of  proof.  Ibid, 

3.  An  instruction  that  if  plaintiff  honestly  believed  he  was  making 
the  exchange  for  a  season  only  and  defendant  honestly  be- 
lieved the  same  the  verdict  should  be  for  plaintiff,  was  not 
proper,  as  a  party  is  bound  not  by  what  he  honestly  believes 
but  by  what  he  understands  and  agrees  to ;  but  on  the  whole 
record  it  is  held  that  the  error  was  not  prejudicial  within  sec. 
3072fn,  Stats. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts,  1-3.  Descent.  Landlord  and  Tenant,  13,  14.  Wills. 

Powers  of  personal  representative :  Control  of  assets, 

1.  Until  either  a  special  or  a  general  administrator  or  executor, 

holding  the  legal  title  to  the  assets  of  an  estate,  does  some 
act  which  is  an  invasion,  or  threatens  to  do  that  which 
amounts  to  an  injury  and  infringement,  of  the  equitable 
beneficial  interests  of  the  legal  distributees,  the  primary  right 
of  possession  and  control  over,  such  assets  is  in  such  repre- 
sentative.   Pietraszwics  v.  Pietrasswicz,  523 

Claims  against  decedent:  Degree  of  proof  required. 

2.  To  support  a  claim  against  a  decedent's  estate  by  one  alleging 

she  had  loaned  decedent  $2,500,  it  was  not  necessary  that  the 
jury  be  satished  by  evidence  that  was  clear,  convincing,  and 
satisfactory  that  claimant  had  made  the  loan.  A  mere  pre- 
ponderance oi,  the  evidence  in  favor  of  claimant  is  sufficient. 
Estate  of  Utter,  180 

Purchase  of  reed  estate  by  executor:  Validity:  Accounting. 

3.  Although  sec.  3914,  Stats,   (providing  that  an  executor  shall 

not  directly  or  indirectly  purchase  or  be  interested  in  the 
purchase  of  any  part  of  real  estate  sold  by  him),  declares 
sales  made  contrary  to  such  provision  shall  be  void,  such 
sales  are  voidable  only,  and  an  action  to  set  the  same  aside 
must  be  brought  within  the  five-year  period  fixed  by  sec.  3918. 
WiU  of  Hoya,  196 

4.  Where  a  residuary  legatee,  through  his  attorneys,,  had  notice 

that  the  executor  had  purchased  real  estate  of  the  estate, 
but  acquiesced  in  the  approval  of  the  sale  by  the  county  court, 
he  cannot,  after  final  settlement,  attack  the  purchase  on  appeal 
to  the  circuit  court. 

5.  Where  an  executor  purchased  real  property  of  the  estate  and 

mad^  a  profit,  he  inay  be  compelled  as  trustee  to  account 
therefor.  Ibid. 

6.  One  accepting  such  a  trust  as  executor  becomes  thereby  charge- 

able in  some  way  with  existing  obligations  which  he  owes  to 
the  estate  he  undertakes  to  administer.  Ibid, 

Liability  of  executor  to  decedent:  Limitation  of  actions, 

7.  The  running  of  the  statute  of  limitations  absolutely  extinguishes 

the  cause  of  action,  such  statutes  in  this  state  not  being  treated 
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as  statutes  of  repose;  hence  one  who  becomes  an  executor 
of  a  decedent's  estate  does  not  thereby  become  chargeable  with 
debts  which  he  owed  testatrix  but  which  were  barred  by  the 
statute.     Will  of  Hoya,  196 

Exemplary  Damages.    See  Libel  and  Slander,  9,  10. 

EXPLOSIVES. 

Filling  gasoline  tank:  Explosion. 

In  an  action  for  injuries  to  the  rider  of  a  motorcycle  when 
gasoline  ran  over  the  edge  of  the  tank  onto  the  hot  radiators 
and  exploded  while  the  tank  was  being  filled,  evidence  which 
did  not  show  whether  the  gasoline  was  spilled  over  the  edge 
or  flowed  over  it  from  an  expulsion  from  the  container  in 
the  process  of  filling,  in  connection  with  the  uncontradicted 
testimony  of  an  employee  of  the  defendant  that  the  quantity 
of  gasoline  ordered  by  plaintiff  had  not  been  supplied  when 
the  explosion  occurred,  is  held  to  leave  the  cause  of  the 
explosion  to  mere  speculation  and  conjecture,  and  a  nonsuit 
was  properly  granted.     Pinter  ?',  Wenzel,  84 

FACTORS. 

See  Brokers.    Warehousemen. 

Sale  of  property  of  principal:  Authority, 

In  the  absence  of  a  statute  giving  him  authority  so  to  do.  a 
factor  has  no  power  to  pledge  for  his  own  indebtedness  the 
personal  property  of  his  principal.  Jacob  E.  Decker  &  Sons 
V.  Milwaukee  C.  S.Co.  .  87 

Fair  Criticism.    See  Libel  and  Slander,  5. 

False   Representations.     See   Fraud.     Workmen's   Compensa- 
tion, 21. 

FEDERAL  EMPLOYERS^  LL\BILITY. 

Liability  of  master  for  hidden  defects. 

1.  The  federal  employers'  liability  act  of  April  22,  1908  (35  U.  S. 
.  Stats,  at  Large,  65,  ch.  49),  does  not  require  a  carrier  re- 
ceiving cars  from  another  carrier  to  sever  integral  parts  of 
a  car  in  order  to  discover  possible  decay  or  corrosion  within, 
and  a  failure  to  so  do  does  not  render  the  carrier  liable  for 
an  injury  to  an  employee  caused  by  a  hidden  defect.  Berry  v. 
Director  General  of  Railroads,  473 

2.  A  railroad  company  is  not  bound  to-  inspect,  cars  for  defects 

when  they  are  delivered  to  a  car  repairer  for  restoration;  and 
though  he  was  injured  when  the  transom  on  which  rest  the 
sills  of  a  refrigerator  car  fell,  the  car  having  been  jacked  up 
preparatory  to  the  removal  of  the  transom,  there  caii  be  no 
recovery  under  the  federal  act.  notwithstanding  the  sills  and 
bolts  holding  the  transom  were  defective.  Ibid, 

Findings  of  Fact. 
Of  civil  court  of  Milwaukee  county.    See  Courts,  6. 
Of  industrial  commission.    See  Workmen's  Compensation.  19. 
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Fire  Insurance.    See  Insurance. 

Flood.    See  Trespass,  1,  2.    Trial,  1. 

Franchise.    See  Municipal  Corporations,  5.  7-9.    Public  Utili- 
ties, 1,  2,  6.    Street  Railways,  3,  4. 

Fraternal  Insurance.     See  Insurance,  16. 

t 

FRAUD. 

See  Bills  and  Notes.  3.     Corporations,  6.     Deeds,   1.     Mort- 
gages, 4.    Workmen's  Compensation,  5,  21. 

Deception  constituting  fraud :  Conspiracy. 

1.  A  complaint  in  an  action  to  recover  damages  for  misrepresenta- 

tions in  the  sale  of  land  to  plaintiff  which  alleged  that  three 
of  the  five  defendants  made  actionable  representations  and 
charged  that  all  of  the  defendants  planned  and  conspired  to 
conceal  material  facts  from  plaintiff  and  helped  to  plan  the 
ways  and  means  by  which  the  fraud  was  consummated,  states 
a  cause  of  action  against  the  two  defendants  who  did  not 
participate  in  the  misrepresentations.    Booker  v.  Pelkey,      24 

2.  Such  a  complaint  is  based  on  a  concerted  plan  of  action  to  de- 

fraud, which  renders  all  defendants  liable  for  the  injury,  and 
is  not  subject  to  the  objection  that  it  does  not  show  a  con- 
spiracy to  defraud  by  making  false  and  material  represen- 
tations. Ibid. 

3.  The  complaint,  alleging  that  defendants  participated  in  a  com- 

mon plan  to  defraud  plaintiff,  states  a  single  cause  of  action 
against  all  of  them,  although  they  took  different  parts  in 
carrying  out  the  plan;  and  the  same  rule  of  damages  should 
be  applied  to  each  defendant.  Ibid. 

Same.'  Misrepresentation  of  fact:  Expressions  of  opinion. 

4.  A  misrepresentation  that  the  price  to  a  prospective  purchaser 

is  the  lowest  price  at  which  the  owner  of  land  would  sell 
is  a  misrepresentation  as  to  a  fact,  not  a  matter  of  opinion, 
and  is  actionable  if  false.  Esfes  v.  Crosby,  171  Wis.  73.  fol- 
lowed.   Booker  v.  Pelkey,  24 

5.  Testimony  that  the  sale  of  a  dredge  was  fraudulently  induced 

by  misrepresentations  as  to  its  capacity  and  equipment  is  ad- 
missible to  prove  fraud,  notwithstanding  a  provision  of  the 
contract  that  it  embodied  the  entire  understanding  between 
the  parties  and  that  the  seller's  liability  should  not  be  affected 
by  any  statement  or  representation  not  contained  therein, 
Jones  r.  Brandt,  539 

6.  Representations  that  the  dredge  was  of  a  kind  and  construction 

such  as  to  properly  do  the  work  desired  and  that  it  was 
equipped  with  an  engine  of  a  particular  kind  and  capacity, 
are  actionable  as  against  the  contention  that  they  were  mere 
expressions  of  opinion.  Ibid. 

7.  Though  mere  promises  are  not  a  basis  for  fraud,  and  tb.ough 

ordinarily  fraud  cannot  be  predicated  on  mere  expressions  of 
opinion,  expressions  of  opinion  may,  under  some  circum- 
stances, be  treated  as  statements  of  facts.  Ibid. 
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Waiver  of  defects:  Acceptance  on  assurances  of  saiitfiMCtion,- 

8.  Acceptance  of  a  dredge,  induced  by  the  assurance  of  the  agent 
of  the  seller  that  the  dredge  would  be  made  to  work  satis- 
factorily, did  not  constitute  a  waiver  of  defects.  Jones  t\ 
Brandt,  539 

•  FRAUDS,  STATUTE  OF. 

See  Vendor  and  Purchaser,  2. 

Necessity  of  writing:  Real  estate  and  interests  therein:  Restrictive 
easements. 

1.  A  legal  restriction  on  the  use  of  lands  conveyed  must  be  in 

writing  under  sec.  2302,  Stats.,  and  a  deed  cannpt  be  reformed 
to  include  a  mutual  understanding  which  was  not  to  be  in- 
serted in  the  deed.    Florsheim  v.  Reinberger,  150 

2.  While  courts  of  equity  will,  under  some  circumstances,  imply 

and  recognize  restrictive  equitable  easements  not  recognized 
by  courts  of  law  in  order  to  protect  parties  in  the  use  of  their 
property,  and  while  such  easements  usually  arise  out  of  writ- 
ten covenants,  yet  this  is  not  essential.  Ibiii, 

3.  An  agreement  restricting  the  use  of  property  which  was  not 

inserted  in  the  deed  will  not  be  enforced  as  creating  an  equi- 
table easement  where  there  are  no  rights  arising  from  acts  or 
conditions  long  enjoyed  and  where  the  parties  have  made  no 
improvements  in  reliance  thereon  nor  acted  on  a  scheme  of 
improvement  of  adjacent  property  such  as  to  arouse  the 
court's  equitable  power  by  way  of  estoppel.  Ibid. 

Same:  Sale  of  standing  timber:  Change  df  writing  by  parol  agree- 
ment. 

4.  A  contract  for  the  sale  of  standing  timber  relates  to  an  interest 

in  land  and  comes  within  the  statute  of  frauds  (sec.  2302. 
Stats.).    Schaap  v.  Wolf,  '  351 

5.  Where  a  contract  for  the  sale  of  standing  timber  required  its 

removal  by  the  buyer  before  a  specified  date  unless  the  vendor 
continued  to  own  the  farm  during  the  following  winter,  in 
which  case  the  purchaser  could  remove  the  timber  at  such 
time,  a  parol  modification  of  the  contract,  providing  for  re- 
moval of  the  timber  during  the  following  winter  regardless 
of  whether  the  vendor  continued  as  owner,  is  void  under  sec. 
2302,  Stats.,  since  a  contract  within  the  statute  of  frauds  can- 
not be  validly  changed  as  to  a  material  condition  by  an  oral 
agreement.  Ibid. 

Same :  Sale  of  corporate  stock, 

6.  An  oral  agreement  by  a  stockholder  in  a  corporation  to  repur- 

chase stock  sQld  and  delivered  by  another  stockholder  was 
within  the  statute  of  frauds  and  void  (sec.  2307,  Stats.),  al- 
though such  agreement  was  a  part  of  the  inducement  extended 
to  the  purchaser.  Korrer  v.  Madden,  152  Wis.  646,  followed. 
Becker  v.  Kreul^  273 

Sufficiency  of  writing:  Uncommunicated  acceptance  of  offer. 

7.  Where  an  owner  of  land  signed  a  letter  accepting  the  pur- 

chaser's offer,  but  did  not  send  the  letter  until  after  he  had 
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received  notice  that  the  purchaser  had  withdrawn  his  offer, 
there  was  no  binding  contract  within  sec.  2304,  Stats.,  re- 
quiring a  contract  relating  to  an  interest  in  lands  to  be  in 
Writing.    Helmhols  v.  Greene,  306 

Same:  Inhere  recourse  to  parol  testimony  is  necessary. 

8.  A  telegram  to  his  principal  from  the  agent  for  defendant,  the 

alleged  buyer  of  fish  from  plaintiff,  that  he  could  buy  the  fish 
for  twelve  cents  and  had  offered  eleven  and  one-half,  and 
that  a  $500  deposit  was  demanded,  and  a  reply  from  de- 
fendant to  pay  a  half  cent  more  if  necessary,  that  the  $500 
was  wired,  and  to  ship  the  car  on  a  given  date,  are  held 
not  to  show,  taken  together,  a  completed  contract  in  writing, 
satisfying  the  statute  as  to  the  price  agreed  on,  since  to  reach 
the  conclusion  that  the  price  was  twelve  cents  a  pound  re- 
•  course  to  parol  testimony  that  the  contents  of  the  buyer's 
telegram  were  conveyed  to  plaintiff  is  necessary.  Wiedner  v. 
National  Fisheries  Co^  559 

Part  performance. 

9.  An  allegation  in  the  complaint  of  the  seller  of  a  carload  of 

fish  that  the  defendant  buyer  refused  to  accept  the  car  in- 
volved after  it  was  partly  loaded,  or  to  pay  for  it,  nega- 
tived part  performance  of  the  contract  of  sale.  Wiedner  v. 
National  Fisheries  Co.  .  559 

Freight.    See  Carriers,  4.    Street  Railways,  4. 

General  Administrator.    See  Executors,  1. . 

Gifts.    See  Perpetuities.    Wills,  10,  11. 

Good  Faith.     See  Improvements.     Mortgages,  3.     Workmen's 
Compensation,  5. 

Grantee.    See  Taxation,  4. 

Gross  Negligence.    See  Street  Railways,  10. 

Guardian.    See  Spendthrifts. 

Guests.  .  Sep  Automobiles,  1-3.     Negligence,  6. 

HIGHWAYS. 

See  Automobiles.    Municipal  Corporations,  5-12.    Public  Util- 
ities. 

Use  by  railways:  Abutting  owners. 

1.  This  court  has  held  (a)  that  city  streets  are  subject  to  ordinary 

surface  street  railway  service  without  compensation  to  the 
owner  of  abutting  lands;  (b)  that  country  highways  or  streets 
outside  of  city  limits  are  not  subject  to  ordinary  street  rail- 
way service  without  extra  compensation  to  the  owners  of 
abutting  lands  who  thereby  suffer  serious  impairment  to  their 
right  of  access  to  such  lands;  and  (c)  that  neither  city  streets 
nor  country  highways  are  subject  to  interurban  railway 
service  without  compensation  to  the  owner  of  abutting  lands. 
Milwaukee  v.  Milwaukee  E.  R.  &  L.  Co.  400 

2.  The  purpose  of  dedicating  streets  and   highways   for  public 

use  is  to  permit  travel  thereover,  and  the  means  by  which 
travel  is  effected  is  secondary  to  the  primary  purpose  and 
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may  change  from  time  to  time  with  new  inventions  and 
changed  conditions.  Ibid, 

Law  of  the  road.    See  Automobiles.  ; 

Holder. 
For  value.    See  Mortgages,  3. 
In  due  course.    See  Bills  and  Notes,  2-4. 

HUSBAND  AND  WIFE. 

See  Adverse  Possession,  2.    Mortgages,  2.    Trial,  8. 

Contracts  of  married  women:  Separate  estate:  Wife  as  creditor 
of  htisband. 

1.  In  an  action  at  law  upon  promissory  notes,  a  married  woman 

may  successfully  assert  her  common-law  inability,  by  reason 
of  coverture,  to  make  a  binding  promise  to  pay  money,  unless 
the  circumstances  bring  her  within  the  intent  and  meaning 
of  the  enabling  statutes,  particularly  sec.  2345,  Stats.,  giving: 
a  married  wo^ian  the  rights  of  a  f(?me  sole  as  to  her  separate 
property.    Farmers  &  Merchants  Bank  zf.  Frederiksen,        645 

2.  The  fact  that  a  wife  was  a  creditor  of  her  bankrupt  husband 

did  not  give  her  such  an  interest  in  his  financial  welfare  and 
business  as  would  make  her  liable  on  a  note  with  him  under 
said  sec.  2345.  Ibid. 

3.  The  words  "I  hereby  pledge  my  separate  estate,"  written  on 

the  face  of  a*  note  just  above  the  signature  of  a  married 
woman,  do  not  place  such  note  in  any  better  position,  so  far 
as  the  rights  of  the  holder  are  concerned,  than  other  notes 
without  such  declaration.  Ibid. 

Impleading.    See  Subrogation.  5. 

Implied  Acquittal.    See  Criminal  Law,  11. 

Implied  Contract.     See  Bailment.    Contracts,  4. 

IMPROVEMENTS. 

See  Frauds,  Statute  of,  3. 

A'ccessity  of  good  faith. 

One  whose  possession  of  premises  was  not  adverse  by  color  of 
title  asserted  in  good  faith  cannot  recover  for  improvements 
made  on  the  premises  under  sees.  3096,  3097,  Stats.  Perkins  z\ 
Perkins,  421 

Imputed  Malice.    See  Libel  and  Slander,  10. 

Imputed  Negligence.    See  Automobiles,  2,  3. 

Income  Tax.    See  Taxation. 

Incompetents.    See  Spendthrifts. 

Indeterminate  Permit.    See  Public  Utilities. 

Indorsement.    See  Bills  and  Notes,  4. 

Industrial  Commission.    See  Landlord  and  Tenant,  11.    Work- 
men's Compensation. 
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INFANTS. 

See  Adverse  Possession,  2.    Death.    Divorce. 

Juvenile  courts:  Nature. 

1.  The  court  of  record  which  is  designated  by  the  judges  in  each 

county  as  the  court  for  the  exercise  of  juvenile  jurisdiction 
conferred  on  all  courts  of  record  is  not  a  separate  juvenile 
court,  and  the  venue  and  other  papers  on  appeal  therefrom 
should  be  stated  as  from  the  county  court  or  other  court 
designated  and  not  as  from  the  juvenile  court.  In  re  John- 
son, 571 

Dependent  and  neglected  children:  Nature  of  proceedings  against. 

2.  Proceedings  against  children  alleged  to  be  dependent  and  ne- 

glected are  oot  criminal  proceedings,  but  are  in  the  exercise 
of  the  police  power  of  the  state  for  the  protection  of  the 
children.    In  re  Johnson,  571 

3.  The  granting  of  separate  trials  to  such  children  rests  in  the 

discretion  of  the  trial  court ;  and,  in  proceedings  against  four 
children  alleged  to  be  dependent  and  neglected,  where  all  the 
children  had  the  same  mother,  but  two  were  by  a  former 
husband,  and  they  were  all  living  together  with  their  mother 
and  her  present  husband  so  that  the  same  circumstances 
would  necessarily  be  brought  in  evidence  as  to  each  child,  it 
was  a  proper  exercise  of  the  discretion  of  the  trial  court  to 
refuse  to  grant  a  separate  trial  to  each  child.  Ibid. 

INJUNCTION. 

See  Courts,  2.    Easements,  2.    Executors,  1.     Municipal  Cor- 
porations, 5. 

To  restrain  prosecution  under  invalid  statutes. 

Injunction  against  issuing  or  applying  for  the  issuance  of  war- 
rants may  be  invoked  to  protect  property  rights  and  for  pro- 
tection against  prosecution  in  criminal  proceedings  under 
invalid  statutes.    Pinkerton  v.  Buech,  433 

Instructions  to  Jury.  See  Animals,  4.  Appeal,  7.  Assault, 
3,  5,  7.  Bailment,  2.  Criminal  Law,  14.  Exchange  of 
Property,  2,  3.    Sales,  7.    Trial,  6,  9-11. 

INSURANCE. 

See  Evidence,  4.    Interpleader.    Trial,  8.    Workmen's  Compen- 
sation, 5,  10. 

Taxation:  Loans  to  policy-holders:  Interest  as  taxable  income.  See 
Pleading. 

1.  A  complaint  in  an  action  by  a  mutual  life  insurance  company 
which  alleged  that  it  had  paid  under  protest  income  taxes  on 
interest  accrued  on  loans  made  to  its  policy-holders,  not  paid 
in  cash  but  added  annually  to  the  principal  until  the  loan  and 
interest  equals  the  cash  surrender  value  of  the  policy,  at  which 
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time  the  loan  and  the  policy  are  canceled,  and  sought  recovery 
of  the  sums  so  paid  under  protest,  not  because  an  annual  settle- 
ment was  not  made  with  the  borrowers  but  because  the  loans 
did  not  result  in  a  profit  to. the  company,  does  not  state  a 
cause  of  action.    Northwestern  Mut.  L.  Ins,  Co.  v.  State,     119 

2.  The  fact  that  a  mutual  life  insurance  company  has  paid  all 

taxes  due  on  the  funds  it  uses  to  pay  policies  cannot- affect 
its  duty  to  pay  taxes  on  income  derived  from  loans  made  by 
it  on  the  security  of  such  policies.  Ibid. 

Construction  of  contract:  Aynbiguities. 

3.  Insurance  contracts  should  be  construed  most  strongly  against 

the  insurer,  but  they  are  subject  to  the  same  rules  of  con- 
struction applied  to  the  language  of  any  other  contract.  It 
is  not  permissible  to  impute  an  unusual  meaning  to  lan- 
guage used  in  a  contract  of  insurance  any  more  than  to  the 
language  of  any  other  contract.    Bell  v.  American  Ins.  Co.  533 

Same:  "Accidental  collision'^  of  automobile. 

4.  A   policy   insuring   plaintiff  against   damage   resulting  to   his 

automobile  "by  being  in  accidental  collision  during  the  period 
insured  with  any  other  automobile,  vehicle,  or  object"  was 
not  an  obligation  to  indemnify  plaintiff  for  damage  to  his  car 
when,  while  on  the  highway,  one  side  of  the  car  gradually 
settled  into  the  ground  and  the  car  tipped  over,  striking  the 
ground  to  its  damage,  such  casualty  not  being  a  "collision"  as 
the  word  is  commonlv  understood.    Bell  v.  American  Ins.  Co. 

533 

5.  In  a  policy  insuring  an  automo])ile  owner  against  damage  re- 

sulting to  his  automobile  by  accidental  collision  during  the 
policy  period  with  "any  other  automobile,  vehicle,  or  object,'* 
the  use  of  the  word  "object"  came  within  the  exception  to  the 
rule  of  ejusdem  generis,  and,  the  specific  words  embracing 
all  objects  of  their  class,  the  general  words  must  bear  a  differ- 
ent meaning  from  the  specific  words  or  be  iheaningless. 
Language  in  Wettengel  v.  United  States  "Lloyds," AS7  Wis. 
433,  intimating  a  contrary  holding,  withdrawn.  Ibid. 

Same:  Insured  in  "regular  army:"  Change  in  occupation. 

6.  Although  the  federal  statutes  providing  for  a  military  estab- 

lishment of  the  United  States  distinguish  between  *'the  regu- 
lar army"  and  other  military  organizations,  an  insured  who 
joined  the  Wisconsin  National  Guard  and  later  became  a 
member  of  the  army  of  the  United  States  was  subject  to  the 
provisions  of  a  clause  in.  his  insurance  certificate  decreasing 
the  benefit  in  case  the  insured  died  while  engaged  in  certain 
designated  employments,  one  of  which  Was  "regular  j^rray." 
Huntington  v.  Fraternal  Reserve  Asso.  582 

7.  Under  the  clause  decreasing  liability  in  case  a  claim  accrues 

while  the  insured  was  engaged  in  a  changed  occupation, 
"whether  resulting  from  such  changed  occupation  or  not.  di- 
rectly or  indirectly,"  the  beneficiary  is  not  entitled  to  recover 
the  face  value  of  the  certificate,  even  though  the  insured 
died  from  natural  causes  and  not  from  any  hazard  peculiar 
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to  war.  Kelly  v.  Fidelity  Mitt,  L.  Ins.  Co.  169  Wis.  274,  dis- 
tinguished. Ibid. 

Cause  of  death:  Accident  insurance:  Asphyxiation :  Proof. 

8.  In  an  action  pn  an  accident  policy  insuring  only  against  death 

by  external,  violent,  and  accidental  means  and  excepting  death 
from  asphyxiation,  testimony  by  three  witnesses  that  they  saw 
a  reddish  spot  on  the  temple  of  deceased  a  short  time  after 
his  death  and  an  opinion  by  a  physician  that  a  blow  had 
caused  the  death  are  insufficient  to  warrant  a  finding  that 
death  was  caused  bv  an  external  and  violent  blow  and  not 
by  asphyxiation  from  automobile  fumes  which  the  evidence 
showed  were  present  at  tfee  time  and  place  of  death.  Dreher  v. 
United  Commercial  Travelers y  173 

9.  The  opinion  of  an  expert  must  be  based  upon  facts,  proved  or 

assumed,  sufficient  to  form  a  basis  for  the  opinion,  and  cannot 
be  invoked  to  supply  the  substantive  facts  necessary  to  sup- 
port the  conclusion ;  so  that  an  opinion  by  a  physician,  based 
only  on  evidence  that  witnesses  had  seen  a  reddish  spot  on 
the  temple  of  deceased,  without  evidence  of  any  external 
cause  for  such  spot,  that  the  death  of  deceased  was  due  to  a 
blow  which  caused  the  spot,  is  not  evidence  sufficient  to  take 
the  question  to  the  jury.  Ibid. 

Coverage  of  policy:  Mechanic  killed  at  automobile  race. 

10.  A  compensation  policy  in  general  terms,  procured  by  an  auto- 

mobile dealer  complying  with  the  workmen's  compensation 
act  (sub.  2,  sec.  2394 — 24,  and  sub.  1,  sec.  239^1 — 27),  covers 
a  mechanic  employed  as  a  pitman  during  an  automobile  race 
who  was  killed  while  venturing  onto  the  track,  although  the 
insurer  had  not  filed  premium  rates  or  classification  of  em- 
ployees engaged  in  automobile  racing  and  there  was  some 
evidence  that  the  insured  employer,  compelled  to  pay  com- 
pensation, had  not  regarded  accidents  occurring  during  auto- 
mobile races  as  covered  by  the  policy.  Print  M.  C.  Co.  v. 
General  A.,  P.  &  L.  A.  Corp.  109 

Mutual  insurance  companies:  By-laws.    See  Interpleader. 

11.  Persons  claiming  under  a  life  insurance  policy  are  bound  by  a 

by-law  of  the  insurer,  a  part  of  the  contract  between  the 
insurer  and  the  insured,  providing  for  a  deduction  by  the 
insurer  of  its  court  costs  and  attorney's  fees  incurred  in  de- 
termining to  whom  the  insurance  shall  be  paid.  Women's 
Catholic  Order  of  Poresters  v.  Krivits,  247 

12.  Where  the  by-laws  of  a  mutual   hail  and  cyclone   insurance 
*  company  required  that  a  member  be  given  a  second  notice  by 

mail  of  delinquency  in  the  payment  of  an  assessment,  a  mem- 
ber in  default  was  entitled  to  vote  where  it  did  not  appear 
that  the  second  notice  had  been  given.  State  ex  rel.  Hemmv 
V.  Miller,  412 

Same:  Officers:  Eligibility. 

13.  Where   the   articles   of   incorporation   of   a    mutual   hail   and 

cyclone  insurance  company,  after  reciting  who  should  be  the 
first  officers  and  directors,  declared  that  each  officer  should 
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reside  at  the  place  of  the  home  office,  while  other  sections 
declared  that  each  director  should  be  a  bona  fide  resident  of 
the  state,  one  not  residing  at  the  place  of  the  home  office  is 
ineligible  to  be  an  officer.    State  ex  reL  Hemmy  v.  Miller,    412 

Same:  Consent  to  additional  insurance:  Estoppel. 

14.  Evidence  that  the  secretary  of  an  insurance  company,  on  receiv- 

ing a  letter  from  one  of  its  policy-holders  stating  that  he  had 
taken  out  additional  insurance,  replied  that  he  thought  the 
amount  of  insurance  too  high  but  that  their  agent  was  directed 
to  look  it  over,  with  evidence  that  the  agent  also  disapproved 
the  amount  of  insurance,  is  held  not  to  show  consent  in  writing 
by  the  secretary  for  the  additic^nal  insurance,  without  which 
such  insurance  invalidated  the  policy  sued  on.  Emmons  v. 
Farmington  Mut.  F,  Ins.  Co.  589 

15.  The   fact  that  the  defendant's   secretary  and  representatives 

negotiated  with  plaintiff  after  a  loss  by  fire  and  requested  him 
to  sign  proofs  of  loss  does  not  show  that  plaintiff  suffered 
any  substantial  expense  or  trouble  that  would  estop  defendant 
from  interposing  the  defense  that  the  policy  had  been  for- 
feited. Ibid. 

Fraternal  insurance:  Authority  of  officers. 

16.  Under  by-laws  of  a  fraternal  insurance  association  providing 

that  the  officers  of  a  local  council  were  agents  of  the  members 
and  not  of  the  supreme  council,  and  had  no  authority  to  dis- 
regard laws  of  the  order  relative  to  death  certificates  or  funds, 
the  secretary  of  a  local  council  had  no  authority  to  bind  the 
insurer  by  a  statement  to  a  beneficiary  that  the  certificate  of 
the  insured,  who  had  enlisted  in  the  army  in  time  of  war,  did 
not  require  the  payment  of  extra  assessments  to  keep  the  cer- 
tificate good  for  its  full  value  as  long  as  insured  was  on  this 
side  of  the  ocean.    Huntington  v.  Fraternal  R.  Asso.  582 

INTEREST. 

See  Public  Utilities,  8.    Wills,  10,  15-17. 

On  unliquidated  claims. 

Expenditures  for  the  services  of  a  physician,  hospital  services, 
and  funeral  expenses  are  items  of  damage  caused  by  personal 
injury  resulting  in  death,  but  they  are  not  liquidated  until  the 
amount  is  determined  by  the  verdict ;  and  it  was  error  for  the 
court  to  allow  interest  on  the  amount  of  such  expenditures 
upon  a  stipulation  by  the  parties  fixing  the  amount.  First 
Wisconsin  Trust  Co.  v.  Schmidt,  477 

INTERPLEADER. 

See  Insurance,  11. 
Right  to  bring  action:  Relief. 

1.  The  assertion  of  a  claim  to  life  insurance  both  by  the  bene- 
ficiary named  in  the  policy  and  by  the  legatee  of  the  insured 
and  failure  of  either  to  bring  an  action  for  over  ten  months. 
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is  held  to  warrant  the  insurer  in  bringing  an  action  of  inter- 
pleader against  them.  Women's  Catholic  Order  of  Foresters 
V.  Krivits,  247 

2,  One  of  two  defendants  against  whom  an  interpleader  action  was 
brought,  having  formafly  consented  to  the  granting  of  the 
relief  prayed  for,  cannot  on  appeal  question  the  right  or  pro- 
priety of  plaintiff's  instituting  the  action  or  being  allowed 
the  relief  asked.  Ihid. 

Interurban  Railways.  See  Eminent  Domain.   Municipal  Cor- 
porations.   Street  Railways,  2, 

Invitee.    See  Negligence,  4-6. 

Jeopardy.    See  Criminal  Law,  4-12. 

Joint  Tortfeasors.    See  Damages,  1,  2. 

JUDGES. 

See  Venue. 

Qualification  to  act:  Son  as  attorney  in  case. 

The  fact  that  a  son  of  the  presiding  judge  was  one  of  the  attor- 
neys for  the  plaintiff  in  an  action  for  the  death  of  plaintiff's 
intestate  did  not  disqualify  the  judge  under  sec.  2623,  Stats., 
providing  for  a  change  of  the  place  of  trial  where  the  judge 
is  related  to  a  party  to  the  action,"  in  the  absence  of  evidence 
that  the  son  was  to  be  compensated  by  a  contingent  fee. 
[Whether  the  judge  would  be  disqualified  if  the  son  were 
prosecuting  the  case  upon  a  contingent  fee,  not  decided.] 
Groeschner  v.  John  Gund  Brewing  Co.  366 

Judgment.    See  Courts,  4,  5.    Payment.    Specific  Performance. 
Taxation,  1.    Trial,  18. 

Judicial  Notice.    See  Evidence,  1. 

Jurisdiction. 
Of  courts.    Sec  Courts. 

Of  industrial  commission.    See  Workmen^s  Compensation. 
Of  railroad  commission.    See  Carriers,  3. 

JURY. 

Sec  Criminal  Law,  1.    Evidence,  2.    Trial. 

Right  to  trial  by  jury :  Neglected  children, 

1.  Smce  sub.  (1)   (a),  sec.  48.01,  Stats.  1919,  defines  dependent 

child  and  neglected  child  as  meaning  the  same  thing,  sub. 
(4)  of  the  same  section  entitles  a  neglected  child  to  a  trial  by 
jury  on  demand,  though  in  terms  it  refers  only  to  dependent 
and  delinquent  children.    In  re  Johnson,  571 

Qualification  and  competency  of  jurors:  Examination, 

2.  A  juror  who  says  he  can  and  will  give  the  defendant  the  benefit 

of  the  presumption  of  innocence;  who  can  and  will  disregard 
any  opinion  he  may  have  formed  or  expressed  as  to  defend- 
ant's guilt  or  innocence ;  and  who  can  and  will  try  defeadant 
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impartially  on  the  evidence  given  in  court  and  on  that  alone, 
is  competent.    Mainville  r.  State,  12 

3.  While  reasonable  latitude  should  be  given  parties  in  the 
examination  of  jurors  to  gain  knowledge  as  to  their  mental 
attitude  toward  the  issues  to  be  tried  for  the  purpose  of 
aiding  them  in  striking,  if  not  successful  in  sustaining  a 
challenge  for  cause,  such  scope  does  not  extend  to  an  inquiry 
into  the  juror's  attitude  towards  a  particular  witness  who  is 
expected  to  testify  in  the  case.  Ibid, 

Juvenile  Courts.     See  Infants. 

Land  Contract.     See  Bills  and  Notes,  2.     Vendor  and  Pur- 
chaser. 

LANDLORD  AND  TENANT. 

Construction  of  lease. 

1.  The  reasonable  construction  of  a  term  having  two  meanings 

is  the  one  which  gives  validity  to  the  thing  sought  to  be  done 
rather  than  the  one  which  makes  the  act  nugatory.  Scheuer  & 
Tiegs,  Inc.  v.  Benedict,  241 

2.  A  lease  containing  a  clause  that  the  lessor  should  not  be  liable 

for  any  loss  or  damage  sustained  by  the  lessee  by  reason  of 
any  act  or  neglect  of  any  contractor,  employee,  agent,  or 
servant  of  the  lessor  or  other  person,  and  that  such  loss  or 
damage  should  not  abate  or  reduce  the  rent  of  the  premises, 
was  not  void  for  lack  of  mutuality  as  to  consideration  on  the 
ground  that  the  lessee  did  not  have  an  assurance  of  peace  and 
enjoyment,  the  question  as  to  whether  or  not  a  consideration 
is  adequate  being  a  matter  exclusively  for  the  decision  of  the 
parties.    Estate  of  Miller,  322 

3.  Where  a  lease  expressly  exempted  the  landlord  from  furnishing 

the  tenant  electric  and  heat  service,  and  an  oral  agreement 
under  which  he  furnished  it  for  a  time  to  the  tenant  stipulated 
no  definite  period  and  the  tenant  was  put  to  no  expense  in 
continuing  to  use  it,  such  executory  oral  agreement,  being 
revocable  at  will  on  reasonable  notice,  cannot  be  made  the 
basis  for  a  continuing  duty  on  the  part  of  the  landlord  to 
furnish  electricity  and  heat.     Mandarin  Co.  v.  Toy,        461 

Month'to-month  tenancies:  Termination:  Notice  to  quit, 

4.  While  a  tenancy  at  will  or  at  sufferance  was  at  common  law 

different  from  a  periodic  tenancy,  sec.  2183,  Stats.,  requir- 
ing the  landlord  to  give  notice  of  the  termination  of  the 
tenancy  in  writing,  has  operated  to  remove  the  distinction 
between  the  two  tenancies,  and  the  wprds  "tenancy  at  will" 
in  the  statute  include  periodic  tenancies.  Matter  v,  Spen^ 
cer,  38 

5.  A  month's  notice  pufsuant  to  said  sec.  2183,  in  order  to  ter- 

minate a  tenancy,  must  expire  at  the  end  of  the  rent  month; 
and  by  "one  month's  notice"  to  quit  is  meant  the  number  of 
days  in  the  calendar  month  in  which  the  notice  is  given. 

Ibid, 
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6.  In  case  of  a  tenancy,  where  the  end  of  the  rent  month,  be- 

ginning February  25th,  was  the  24th  of  March,  and  the  25th 
of  March  was  the  first  day  of  a  new  period,  the  landlord's 
notice,  pursuant  to  sec.  2183,  served  February  25th,  and  at- 
tempting to  terminate  th^  tenancy  March  25th,  was  insuffi- 
cient, as  lacking  one  day  of  being  a  month's  notice.  [If  the 
notice  had  been  given  one  calendar  month  prior  to  the  last 
day  of  the  rent  month,  the  effect  of  requiring  the  tenant,  by 
the  terms  of  the  notice,  to  remove  on  the  first  day  of  a  new 
term,  not  determined.]  Ibid, 

7.  Under  a  tenancy  from  month  to  month,  a  notice  to  quit  must 

be  to  terminate  the  tenancy  at  the  end  of  the  month  and 
not  before.    Scheuer  &  Tiegs,  Inc.  v.  Benedict,  .241 

8.  Where  defendant  was  a  tenant  from  month  to  month,  whose 

rent  was  payable  on  the  first  day  of  each  month,  plaintiff's 
notice  to  quit,  served  on  defendant  March  5,  1920,  "You  are 
hereby  notified  and  required  by  April  30,  1920,  to  quit  and 
deliver  up  possession"  of  the  premises,  was  sufficient,  as  ter- 
minating the  tenancy  at  the  end  of  the  month  and  not  before, 
for  the  word  "by"  in  such  notice  would  be  construed,  in 
favor  of  the  validity  of  the  notice,  to  include  April  30th,  that 
is,  to  include  the  day  or  date  marking  the  boundary  of  time, 
especially  since  the  verb  used  with  it  denoted  present  or  con- 
tinuing rather  than  completed  action.  Ibid. 

Premises  and  enjoyment  thereof:  Disturbance  by  playing  of  music. 

9.  The  lessee  of  a  portion  of  a  building   for  a  motion-picture 

theater  could  not  defeat  the  payment  of  rent  during  the  period 
of  his  occupancy  or  recover  damages  because  another  tenant 
in  the  building  in  the  restaurant  business  furnished  his  patrons 
with  music  out  of  harmony  with  the  music  played  in  the 
theater,  where  there  is  not  a  sufficient  showing  of  respon- 
sibility on  the  part  of  plaintiff  for  the  situation  complained  of. 
Toy  V.  Olinger,  277 

10.  The  fact  that  the  odor  of  onions  escaped  from  the  basement  of 

th<  building  into  the  theater  was  not  a  constructive  eviction 
of  the  tenant  pp$r$iting  the  theater,  either  partial  or  whole, 
where  he  continued  to  pay  rent  and  remained  in  possession. 

Ibid. 
Same:  Unsafe  passageway :  Injury  to  tenant. 

11.  Under  sec.  2394 — 48,  Stats.,  requiring  every  employer  and  every 

owner  of  a  public  building  to  construct  and  maintain  it  so  as 
to  render  the  place  or  building  safe,  the  owner  of  an  apart- 
ment house,  which  wj^s  a  piiblic  building  as  defined  \)y  sub. 
(12),  sec.  2394-r-41,  is  liable  to  a  tenant  for  injuries  resulting 
from  the  unsafe  condition  of  a  passageway,  regardless  of  the 
landlord's  liability  at  common  law  and  without  the  industrial 
commission  having  taken  any  action  to  enforce  the  section. 
Zeininger  v.  Preble,  243 

12.  Uncontradicted  evidence  that  the  floor  of  an  upstairs  porch  in 

an  apartment  building  was  not  reasonably  safe,  that  no  in- 
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spection  had  been  made  as  ordered,  and  that  while  the  defect 
mig:ht  have  been  discovered  by  a  proper  inspection  it  was  not 
plainly  visible  to  the  unpracticed  observer,  shows  the  failure 
of  the  landlord  to  perform  her  statutory  duty  as  the  owner 
of  a  public  building  to  maintain  the  passageway  in  a  reason- 
ably safe  condition.  Ibid. 

Rents:  Releasing:  Liability  of  first  tenant. 

13.  Where  the  son  of  a  lessee  entered  leased  premises  shortly  prior 

to  the  death  of  his  father,  and  the  furniture  and  professional 
equipment  of  the  deceased  remained  upon  the  premises  until 
the  termination  of  the  lease,  there  was  no  reletting  of  the 
premises  to  the  son  so  as  to  operate  as  a  termination  of  the 
lease  and  a  discharge  of  the  lessee's  estate  from  liability, 
although  the  lessor  accepted  rent  paid  by  the  son.  The  filing 
of  a  claim  by  the  lessor  against  the  estate  of  the  lessee  for 
the  amount  of  the  rent  due  for  the  entire  period  of  the  lease 
was  notice  to  the  administratrix  that  the  lessor  elected  to 
hold  the  estate  for  the  rent  for  the  entire  period,  and  not  to 
terminate  it,  as  it  might  have  done  under  the  lease.  Estate  of 
MiUer,  322 

14.  Where,  upon  the  death  of  the  lessee,  the  lessor  elected  to  hold 

his  estate  liable  for  the  rent,  there  was  no  obligation  on  the 
part  of  the  lessor  to  use  diligence  to  collect  rent  from  the  son, 
who  was  occupying  the  premises,  the  latter  being  under  no 
obligation  to  pay  to  the  lessor.  Ibid, 

Law  Merchant.    See  Warehousemen. 

Law  of  the  Road.    See  Automobiles. 

Lease.  See  Brokers,  3.  Corporations,  6.  Landlord  and  Tenant. 

Legacies.    See  Interpleader.    Wills,  7,  8,  10-12. 

Legislature.    See  Public  Utilities,  6. 

LIBEL  AND  SLANDER. 

Libelous  words:  In  pleadings, 

1.  Publication  of  languagis  which  tends  to  injure  one  in  his  repu- 

tation and  to  degrade  and  disgrace  him  in  society  is  libelous. 
Finnegan  v.  Eagle  Printing  Co.  5 

2.  Great  freedom  is  allowed  to  parties  in  stating  in  their  plead- 

ings the  facts  relied  on  to  establish  their  rights ;  but  the  pub- 
lication of  pleadings  or  other  preliminary  papers  to  which 
the  attention  of  no  judicial  officer  has  been  called  and  no 
judicial  attention  invited,  is  not  privileged.  Ibid. 

Same :  Publication  of  statements  of  third  person. 

3.  In  an  action  for  libel  against  a  newspaper  it  is  no  defense  that 

the  newspaper  only  published  statements  communicated  to  it 
by  a  third  person.    Finnegan  v.  Eagle  Printing  Co.  5 

Defenses:  Privilege:  Comment  on  acts  of  public  officers. 

4.  Publications    containing    insulting,    contemptuous    phrases    or 

false  and  libelous  statements  of  fact  are  not  privileged,  even 
though  they  concern  the  acts  of  public  officers.  Finnegan  v. 
EagU  Printing  Co.  5 
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5.  The  defense  of  privilege  or  fair  criticism  and  proper  comment 

is  not  available  in  an  action  for  libel  brought  by  the  plaintiff, 
who  is  a  private  citizen  and  not  a  public  officer  or  a  candidate 
for  office,  and  is  not  a  member  of  any  class  seeking  and  in- 
viting public  patronage.  Ibid. 

6.  In  a  litel  action,  where  a  third  defense  setting  up  privilege 

referred  to  the  second  defense  setting  up  justification  and 
made  such  second  defense  a  part  of  the  third  defense,  a  de- 
murrer to  the  latter'  on  the  ground  that  the  facts  alleged  did 
not  show  privilege  cannot  be  sustained,  since  the  court  can- 
not disregard  the  incorporation  of  the  second  defense  into  the 
third  nor  treat  it  on  demurrer  as  mere  surplusage.  Ibid. 

Damages:  Question  for  jury. 

7.  The  determination  of  the  damages  sustained  by  plaintiff  by 

reason  of  the  printing  of  a  libelous  article  in  a  newspaper  is 
peculiarly  a  question  for  the  jury,  and  the  trial  court  cannot 
set  aside  the  verdict  on  the  ground  that  the  damages  awarded 
by  the  jury  were  excessive  unless  they  were  so  excessive  as 
to  create  the  belief  that  the  jury  had  been  misled  by  passion, 
prejudice,  or  ignorance.    Webb  v.  Call  Publishing  Co.  45 

8.  A  verdict  awarding  $1,000  as  actual  damages  for  the  publica- 

tion of  a  newspaper  article  charging  that  a  young  man  whose 
occupation  called  for  character,  integrity,  and  trustworthi- 
ness was  a  forger,  is  not  so  excessive  as  to  indicate  that  the 
jury  was  moved  by  passion,  prejudice,  or  ignorance.  Ibid. 

Same:  Effect  of  retraction  on  damages. 

9.  Where  the  plaintiff  made  no  claim   for  exemplary  damages, 

evidence  that  defendant,  shortly  after  publishing  the  libelous 
article,  published  a  retraction  thereof  which  it  gave  the  same 
circulation  as  the  libelous  article,  is  material  as  showing  that 
the  damage  to  plaintiff  was  not  as  great  as  if  the  libel  had 
not  been  retracted.    Webb  v.  Call  Publishing  Co.  45 

10.  Sec.  4256a,  Stats.,  making  a  retraction  published  within  a 
reasonable  time  a  defense  against  any  imputation  of  malice 
and  against  the  recovery  of  any  damages  except  actual  dam- 
ages, does  not  imply  that  evidence  of  such  retraction  is  in- 
admissible in  mitigation  of  actual  damages.  Ibid, 

Licensees.    See  Negligence,  5,  6.    Railroads,  2-4. 

Licenses.     See  Detectives. 

Liens.     See  Carriers.     Mechanics'  Liens. 

Life  Insurance.    See  Insurance. 

Life  Tenants.    See  Wills,  17. 

Limitation  of  Actions.  See  Adverse  Possession.  Executors,  7. 
Tenancy  in  Common. 

LOGS  AND  LOGGING. 

See  Trespass,  1. 
Construction  of  contract:  Sorting  of  timber.-  See  Customs. 

1.  In  a  contract  to  cut,  log,  and  deliver  timber  on  cars  as  directed 
by  the  owner,  the  provision  relative  to  direction  by  the  owner 
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authorized  him  to  direct  details  with  reference  to  the  pros- 

,    ecution  of  the  work,  but  did  not  authorize  him  to  require 

the  sorting  of  the  timber,  which  work  was  reasonably  worth 

several  thousand  dollars.    Dieck  v.  Oconto  Co.  156 

2.  Where  the  evidence  showed  that  the  contractor  did  not  sort  all 
of  the  logs  cut,  a  finding  by  the  jury  as  to  the  quantity  he  did 
sort,  which  was  apparently  an  honest  endeavor  by  them  to  de- 
termine a  question  peculiarly  for  their  consideration,  will 
not  be  disturbed  on  appeal,  though  the  method  by  which  they 
arrived  at  their  verdict  was  not  manifest.  Ibid. 

Malice.    See  LinEL  and  Slander,  10. 

Malpractice.     See  Physicians. 

MANDAMUS. 

See  Corporations,  2. 

Nature:  Practice  and  pleading. 

1.  A  proceeding  Hy  mandamus  is  essentially  a  civil  action  so  far 

as  the  rules  and  practice  as  to  pleadings  are  concerned.  State 
ex  rel.  Dempsey  v.  Werra  A.  F.  Co.  651 

2.  In  an  application   for  mandamus  to  compel  a  corporation  to 

permit  inspection  of  its  books  by  a  stockholder,  the  relator 
can  allege,  on  information  and  belief,  a  demand  for  such  in- 
spection by  his  attorney  in  fact  and  the  refusal  thereof  by  the 
officers  of  the  corporation,  since  those  matters  were  not  with- 
in his  personal  knowledge.  Ibid. 

Marriage.     See  Divorce.    Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Assault,  1.    Federal  Employers'  Liability.    Landlord  and 
Tenant,  11,  12.    Workmen's  Compensation.  . 

Who  are  employees :  Evidence. 

1.  In  an  action  by  an  employee  for  damages  for  personal  injuries 

against  one  of  two  corporations  on  the  theory  that  they  con- 
stituted one  legal  entity,  both  being  engaged  in  carrying  on 
distinct  businesses,  each  owning  its  own  property,  each  re- 
ceiving and  disbursing  its  own  revenues,  and  each  engaging 
its  own  employees,  held,  under  all  the  evidence,  there  was 
no  ground  shown  upon  which  the  plaintiff  could  be  treated 
as  an  employee  of  the  defendant.  Bosanich  z\  Chicago,  N.  S. 
&  M.  R.  Co.  ,  280 

Statutory  regulation:  Minors:  Treble  damage  for  injuries:  Validity. 
See  Workmen's  Compensation,  21. 

2.  Ch.  624,  Laws  1917,  providing  for  treble  compensation  in  cases 

where  a  minor  of  permit  age  is  allowed  to  work  without  a 
permit,  is  constitutional.  Brenner  v.  Heruben,  170  Wis.  565. 
reaffirmed.    Mueller  &  Son  Co.  v.  Gothard,  135 

Respondeat  superior:  Liability  for  negligence  of  servant. 

3.  Where  a  taxicab  driver,  in  violation  of  his  master's  directions, 

took  passengers  outside  of  the  city  limits,  where  they  left 
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the  vehicle  without  paying,  he  was,  while  returning  home, 
within  the  scope  of  his  employment  so  as  to  render  the 
master  liable  for  his  negligence  under  the  doctrine  of  respon- 
deat superior.    Smith  v.  Yellow  Cab  Co,  33 

Maxims. 

De  minimis  non  curat  lex,  312. 
Ejusdem  generis,  533-535. 
Res  ipsa  loquitur.  192,  195. 
Respondeat  superior,  33,  35. 
Stare  decisis,  493,  496,  497. 

Mayor.    See  Municipai,  Corporations,  1.  2. 

MECHANICS'  LIENS. 

Waiver  by  agreement :  Taking  of  note:  Payment. 

1.  Where  a  subcontractor,  on  the  delivery  to  him  of  a  note,  agreed 

in  writing  to  waive  his  subcontractor's  lien  upon  payment  of 
the  note,  the  execution  by  him  of  a  further  release  or  waiver 
was  not  a  condition  precedent  to  the  right  of  recovery  on  the 
.  note,  since  the  agreement  itself  constituted  a  waiver  of  the 
lien,  to  become  effective  upon  the  payment  of  the  note,  and 
since  the  payment  of  the  note  would  of  itself  extinguish  the 
lien,  making  the  formal  execution  of  a  waiver  a  superfluous 
formality.    Pietsch  v.  Sangor,  301 

2.  In  a  subcontractor's  action  against  a  landowner,  the  evidence 

is  held  insufficient  to  warrant  a  finding  that  the  amount  re- 
ceived by  the  owner  from  the  contractor's  surety  included  an 
item  for  the  amount  due  from  the  contractor  to  the  sub- 
contractor. Ibid. 

Military  Establishment.     See  Insurance^  6. 

Milwaukee  City  Charter.    See  Municipal  Corporations.    Pub- 
lic Utilities,  1,  3-8. 

Minors.     See  Infants.     Master  and  Servant,  1.     Workmen's 
Compensation,  11-13,  21. 

Misrepresentations.    See  Fraud. 

Mistake.    See  Courts,  4,  5. 

Mitigation  of  Damages.    See  Libel  and  Slander,  10. 

MONTH-TO-MoNTH   TENANCY.      ScC  LANDLORD  AND  TeNANT,  6-8. 

MORTGAGES. 

See  Chattel  Mortgages.    Divorce,  3.    Wills,  4. 

Mortgage  in  form  of  deed:  Consideration. 

1.  In  an  action  of  ejectment  brought  by  the  plaintiff,  holder  of  the 
legal  title  to  a  farm,  against  the  defendant,  who  counter- 
claimed  asking  that  the  deed  upon  which  plaintiff  relied  be 
declared  a  mortgage  and  for  an  accounting,  the  evidence  of 
an  experienced  lawyer  showing  that  he  advised  the  plaintiff 
and  her  son  (under  whom  the  defendant  claims)  that  an 
absolute  deed  given  to  secure  a  debt  was  in  effect  a  mortgage ; 
that  the  plaintiff  said  she  wanted  a  deed,  not  a  mortgage; 
and  that  the  son  said  he  would  trust  his  mother,  and  that  a 
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deed  was  thereupon  made,  together  with  evidence  to  the  effect 
that  the  farm  conveyed  was  worth  $16,000  and  that  the  plaint- 
iff had  loaned  her  son  $6,000  and  had  made  admissions  that 
she  held  the  title  of  the  land  as  security, — is  held  sufficient 
to  establish  that  the  deed  was  in  fact  a  mortgage,  the  plaintiff 
making  no  effort  to  show  what  was  the  real  consideration 
for  the  deed.    Evans  v.  Evans,  141 

Agreements  to  assume  mortgage:  Consideration. 

2.  Where  a  mortgagor  conveyed  mortgaged  lands  to  W.,  but  the 

deed  was  not  signed  by  his  wife,  and  later  the  wife,  having 
nothing  but  an  inchoate  right  of  dower,  quitclaimed  the  lands 
to  C,  who  gave  a  warranty  deed  to  H.  subject  to  the  mortgage, 
which  H.  assumed  and  agreed  to  pay,  and  H.  and  the  mort- 
gagee  thereupon  executed  an  agreement  extending  the  mort- 
gage, both  the  agreement  to  assume  and  the  agreement  to  ex- 
tend were  without  consideration  and  void.    Maas  v.  Hesse,    74 

State  treasurer  as  holder  in  due  course  of  mortgages  on  deposit, 

3.  Under  sec.  202-1 — 77 j,  Stats.,  requiring  trust  companies  to  de- 

posit securities  with  the  state  treasurer,  the  latter,  as  respects 
equities  of  third  parties,  is  a  holder  for  value  in  good  faith 
of  a  mortgage  deposited  with  him  in  the  regular  course  of 
his  official  business  in  exchange  for  other  securities  of  equal 
value.    Maas  v,  Hesse,  74 

4.  Where  the  state  treasurer  accepted,  as  security  in  a  trust  com- 

pany's deposit  of  securities,  a  duly  recorded  first  mortgage, 
its  priority  in  his  hands  as  a  first  recorded  lien  was  not  lost 
because,  subsequent  to  the  date  of  the  first  mortgage,  the  trust 
company  had  accepted  a  third  mortgage  (which  purported  to 
be  a  first  mortgage)  on  the  same  property  and  sold  the  notes 
thereby  secured  to  its  clients  without  revealing  the  fact  of 
its  prior  mortgage;  the  noteholders  having  taken  no  steps  to 
have  the  third  mortgage  declared  prior  to  the  first  mortgage 
or  to  prevent  its  transfer,  and  not  procuring  or  recording 
assignments  of  the  third  mortgage.  Butler  v.  Bank  of  Ma- 
seppa,  94  Wis.  351,  distinguished.  Ibid. 

5.  The  state  treasurer  is  not  chargeable  with  secret  equities  which 

may  exist  against  the  trust  company,  although  the  mortgage 
note  was  past  due  at  the  date  of  deposit  of  the  securities.    Ibid, 

Motions.    See  Appeal,  16.    Subrogation,  5. 

Motor  Vehicles.    See  Automobiles. 

MUNICIPAL  CORPORATIONS. 

See  Detectives,  2,  3,  5,  6.     Eminent  Domain.     Highways,   1. 
Public  Utilities.    Street  Railways,  3,  4. 

Officers:  Appointment:  Eligibility:  Appointee  rejected  zvithin  one 
year. 
1.  Sec.  925— 38&,  Stats,  (ch.  493,  Laws  1907),  declaring  that  ap- 
pointments to  public  office  by  the  mayor  in  all  cities  shall  be 
subject  to  confirmation  by  the  common  council,  and  that  a 
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rejected  appointee  shall  be  ineligible  to  appointment  to  the 
same  office  for  one  year  thereafter,  applies  to  the  city  of  Mil- 
waukee, although  it  has  a  special  charter  providing  in  sec.  14, 
ch.  XX,  that  no  general  law  contravening  its  provisions  shall 
be  considered  as  amending  or  repealing  the  charter  except 
such  purpose  be  expressly  declared,  the  statute  not  contra- 
vening any  of  the  provisions  of  the  charter.  Superior  v.  In- 
dustrial Comm.  160  Wis.  541,  followed.  State  ex  rel,  Gillen 
V.  Braman,  596 

2.  Where  on  April  20,  1920,  the  mayor  of  the  city  of  Milwaukee 

appointed  the  plaintiff  to  the  office  of  commissioner  of  public 
works,  which  appointment  was  rejected  by  the  common  coun- 
cil on  May  3,  1920,  the  action  of  the  mayor  was  an  appoint- 
ment under  sec.  925 — 38^,  Stats.,  although  on  April  20,  1920, 
plaintiff  was  ineligible  to  office  because  within  one  year  pre- 
vious to  that  date  he  had  been  appointed  to  the  same  office  by 
the  mayor  and  had  not  been  confirmed  by  the  council.  By 
the  appointment  of  April  20,  1920,  and  subsequent  rejection 
plaintiff  became  ineligible  for  office  under  an  appointment 
made  July  26,  1920,  and  confirmed  August  2,  1920.  Ibid, 

Contracts  to  light  park :  City  of  Milwaukee :  Competitive  bidding. 

3.  Sec.  16,  ch.  V,  and  sec.  16,  ch.  Via,  of  the  Milwaukee  charter, 

requiring  the  city  to  submit  contracts  for  the  purchase  of 
"supplies  or  material"  to  competitive  bidding,  are  inapplicable 
to  a  contract  for  electricity  to  light  a  city  park  by  equipment 
to  be  installed  by  the  electric  company,  giving  the  city  the 
option,  on  expiration  of  a  specified  period,  to  terminate  the 
contract  and  purchase  the  plant.  Milwaukee  E.  R.  &  L.  Co. 
V,  Milwaukee,  Z29 

Same :  By  whom  made. 

4.  Sec.  13,  ch.  V,  of  the  Milwaukee  charter,  requiring  contracts 

entered  into  by  the  commissioner  of  public  works  to  be  counter- 
signed by  the  comptroller  and  to  be  examined  and  approved  by 
the  city  attorney;  sec.  16,  ch.  Via,  giving  the  board  of  park 
commissioners  the  same  powers  and  authority  as  to  parks  pre- 
viously possessed  by  the  common  council  and  the  board  of 
public  works;  and  sec.  13,  ch.  Ill,  requiring  the  comptroller  to 
countersign  all  contracts  made  in  behalf  of  the  city,  did  not  re- 
quire the  park  board's  contract  for  the  electricity  to  light  a 
city  park  to  be  countersigned  by  the  comptroller  and  approved 
by  the  city  attorney,  in  view  of  the  legislative  history  of  such 
charter  provisions  and  of  the  nature  of  the  comptroller's 
duties  under  sees.  12-17,  ch.  Ill,  and  sees.  13-15,  18,  19,  ch.  V, 
and  the  general  nature  of  the  duties  and  authority  of  the  park 
board,  under  sees.  16,  18,  18a,  20-22,  ch.  Via.  Ibid. 

Claims  against.    See  Taxation,  3. 

Regulation  of  use  of  streets  by  street  railway:  Remedies  against 
unlawful  use.    See  Street  Railways. 

5.  Though  the  right  to  prevent  the  unlawful  exercise  of  a  fran- 

chise by  a  street  railway  company  rests  solely  with  the  state,  to 
be  asserted  in  quo  warranto,  a  city  has  authority  in  its  govern- 
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mental  capacity  and  is  charged  with  the  duty  to  maintain  the 
streets  for  lawful  travel,  and  as  an  incident  of  that  duty 
can  have  their  unlawful  use  by  a  street  railway  company 
prevented  by  injunction.  In  its  proprietary  capacity  as  the 
owner  of  lots  a  city  can,  like  any  other  owner,  sue  for  in- 
junction to  restrain  the  placing  of  an  additional  burden  on 
the  streets  abutting  its  lots  without  compensation.  Milwaukee 
V.  Milwaukee  E.  R.  &  L.  Co.  400 

6.  The   fact  that  a  city  has  acquiesced   for  more  than  twenty 

years  in  the  use  of  its  streets  by  a  street  railway  company 
does  not  estop  the  city  from  asserting  its  right  to  prevent  such 
use.  Ibid, 

7.  A  city  seeking  to  prevent  the  use  of  streets  for  interurban  rail- 

way traffic  cannot,  in  its  proprietary  capacity  as  owner  of  lots 
abutting  on  the  streets,  resort  to  condemnation,  in  the  absence 
of  a  franchise  for  interurban  traffic.  Ibid. 

8.  The  use  of  city  streets  by  a  street  railway  company  without  a 

franchise  permitting  the  particular  use  is  a  continuing  trespass 
on  the  streets,  which  may  be  restrained  by  injunction.       Ibid. 

9.  As  against  the  city  in  its  governmental  capacity  or  as  against 

the  public,  a  continuing  trespass  on  city  streets  by  a  street 
railway  company  using  the  streets  for  a  purpose  not  permitted 
by  its  franchise  cannot  ripen  into  a  right.  •       Ibid. 

10.  A  city  has  no  authority  under  the  provisions  of  the  general 

charter  law  (sub.  (31),  sec.  925 — 52,  Stats.  1919),  empower- 
ing it  to  establish  and  alter  grades  of  streets,  or  by  sub.  (51) 
of  that  section,  empowering  it  to  regulate  the  laying  down 
of  street-car  tracks,  to  require  an  interurban  railway,  which 
laid  its  tracks  on  a  private  right  of  way  before  the  city  was 
organized,  to  move  its  tracks  from  the  right  of  way  which  it 
still  owned  to  another  portion  of  the  street,  so  as  to  bring  the 
-  tracks  into  the  center  of  the  street.  State  ex  rel.  West  Allis 
V,  Milwaukee  L.,  H,  &  T,  Co.  225 

Defects  in  street:  Sufficiency :  Minor  defects. 

11.  The  projection  of  a  pipe  one  and  five-eighths  inches  high  and 

two  and  three-quarters  inches  wide  near  the  edge  of  a  side- 
walk in  a  city  highway  and  out  of  the  main  line  of  travel  is 
not  an  actionable  defect  under  sec.  1339,  Stats.,  making  the 
city  liable  to  one  injured  by  reason  of  the  insufficiency  or  want 
of  repair  of  the  highway.    Padden  v.  Milwaukee,  284 

12.  In  ascertaining  whether  a  city  is  liable  under  said  sec.  1339 

for  injuries  caused  by  the  defect  complained  of,  the  test  is 
not  the  negligence  of  the  city,  but  whether  the  highway  is 
insufficient  within  the  meaning  of  the  statute.  Ibid. 

Mutual  Insurance  Companies.    See  Insurance,  1,  2,  11-15. 
Mutual  Mistake.    See  Frauds,  Statute  of,  1. 
Mutuality.    See  Landlord  and  Tenant,  2. 
Neglected  Children.    See  Infants,  2,  3.    Jury. 
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NEGLIGENCE. 

See  Automobiles.  Carriers,  5,  6.  Damages,  3.  Evidence,  3,  4. 
Explosives.  Federal  Employers*  Liability.  Interest. 
Judges.  Masteji  and  Servant.  Municipal  Corporations, 
11,  12.  Physicians.  Railroads.  Street  Railways,  5-10. 
Subrogation,  1-4.  Trial,  5-11,  13-16.  Workmen's  Com- 
pensation. 

Acts  constituting  negligence:  Customary  appliance. 

1.  One  who  uses  a  customary  appliance  which  is  in  good  repair 

and  not  obviously  dangerous,  in  a  usual  and  customary  man- 
ner, is  free  from  negligence.    Klosky  v.  Payne,  600 

Same :  Rough  play. 

2.  Where  the  evidence  showed  that  three  defendants  who  were 

more  or  less  intoxicated  were  engaged  in  a  frolic  in  a  saloon, 
and  one  of  them  pushed  another  against  the  third,  who  was 
thrown  against  plaintiff,  knocking  him  down  and  injuring 
him,  the  jury  were  warranted  in  finding  that  all  three  de- 
fendants were  negligent.     Kovnesky  zk  Stodola,  29 

3.  The  fact  that  plaintiff,  some  distance  away  from  the  defend- 

ants, was  standing  with  his  back  to  the  bar  and  his  legs 
crossed,  does  not  make  him  guilty  of  negligence  as  a  matter 
of  law,  as  the  jury  had  a  right  under  the  evidence  to  find 
that  he  was  not  taking  part  in  the  fun  and  frolic  going  on 
between  the  defendants.  Ibid, 

Same:  Invitees:  Guest  injured  at  home  of  host, 

4.  In  cases  of  invitor  and  invitee,  where  the  invitor  is  sought  to 

be  made  liable  for  failure  to  exercise  ordinary  care  to  keep 
and  maintain  his  premises  in  a  safe  condition,  there  must  be 
some  mutuality  of  interest  or  benefit  in  order  to  render  the 
invitor  liable.    Greenfield  v.  Miller,  184 

5.  Ordinarily  there  is  no  liability  on  the  part  of  a  licensor  for 

injuries  sustained  by  those  coming  on  his  premises  as  mere 
licensees,  unless  there  is  something  on  the  premises  in  the 
nature  of  a  trap  or  the  licensor  is  guilty  of  active  negli- 
gence. Ibid. 

6.  The  relation  of  licensor  and  licensee  existed  where  the  owner 

of  a  new  house  invited  the  plaintiff  and  her  husband  to  spend 
a  holiday  as  his  guests;  and  there  is  no  liability  on  the  part 
of  the  host  by  reason  of  the  fact  that  the  plaintiff,  while 
walking  through  the  house,  slipped  on  a  small  rug  covering 
a  highly  polished  floor.  Ibid. 

Res  ipsa  loquitur.    See  Carriers,  6. 

Proximate  cause:  Burden  of  proof. 

7.  Actionable  negligence  must  be  affirmatively  shown,   and  the 

plaintiff  has  the  burden  of  showing  with  reasonable  certainty 
how  the  accident  happened.    Pinter  v.  Wenzel,  84 

8.  Where  the  proof  discloses  that  a  given  result  may  have  been 

caused  by  two  or  more  causes,  one  of  which  was  the  negli- 
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gence  of  the  defendant,  and  a  jury  can  only  conjecture  as  to 
which  is  the  efficient  cause,  the  plaintiff  has  not  met  the  bur- 
den of  proving  proximate  cause.    Matuschka  v.  Murphy,    484 

Contributory  negligence.    See  Appeal,  11.    Automobiles,  2,  3,  5-7, 
9,11.  Negligence.  Railroads,  2-4.  Street  Railways,  5-10. 

Same :  Questions  for  jury. 

9.  The  question  whether  plaintiff  had  any  connection  with  a 
frolic  which  produced  his  injuries  is  for  the  jury.  Kovnesky 
V,  Stodola,  29 

Same:  Negligence  of  children. 

10.  The  question  whether  or  not  a  boy  nine  and  a  half  years  old 

exercised  due  care  under  all  the  facts  and  •  circumstances 
must  be  determined  in  the  light  of  the  care  which  is  ordinarily 
exercised  by  children  of  the  same  age,  capacity,  discretion, 
knowledge,  and  experience  under  the  same  or  similar  circum- 
stances.   Goldberg  v.  Berkowits,  603 

11.  In  determining  such  question  due  consideration  must  be  given 

to  the  power  and  influence  of  childish  instincts;  for  while  a 
child  may  have  the  knowledge  of  an  adult  respecting  danger- 
ous acts  he  may  not  have  the  prudence,  discretion,  or  thought- 
fulness  to  avoid  the  hazards  and  risks  to  which  they  expose 
him.  Ibid. 

Negotiable  Instruments.    See  Bills  and  Notes.    Warehouse- 
men. 

Newspapers.    See  Libel  and  Slander,  3-10. 

New  Trial.     See  Appeal,  4,  12,  16.     Criminal  Law,  8.     Libel 
AND  Slander,  7. 

Nominal  Damages.    See  Trespass,  3. 

Notice. 
Of  claim.    See  Workmen's  Compensation,  7. 
Of  defects.    See  Sales,  5. 
Of  nonpayment  of  dues.    See  Insurance,  12. 
Of  possession.    See  Adverse  Possession,  3,  4. 
Of  sale.    See  Executors,  4. 
To  terminate  tenancy.    See  Landlord  and  Tenant,  5-8. 

Offer.    See  Brokers,  4,  5.    Frauds,  Statute  of,  7,  8.    Vendor  and 
Purchaser. 

Offer  of  Judgment.    See  Trial,  3,  4. 

Offset.    See  Payment.    Taxation,  6. 

Opinion  Evidence.    See  Evidence.    Trial,  12. 

Option.    See  Municipal  Corporations,  3. 

Ordinances.    See  Carriers,  1,  2.    Public  Utilities. 

Parent  and  Child.     See  Death.     Mortgages,   1.     Workmen's 
Compensation,  11-14. 

Parties.    See  Appeal,  2. 

Partition  Fences.     See  Animals,  1,  3. 

Part  Performance.    See  Frauds,  Statute  of,  9. 

Patient.    See  Physicians. 
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PAYMENT. 

See  Bills  and  Notes,  2.    AIechanics'  Liens.    Public  Utilities, 

8.     Sales,  11.    Wills,  11. 

Application  of  payment  on  certain  obligation:  Election  by  creditor. 

Under  a  judgment  in  an  action  between  D.  and  C.  determining 
a  certain  amount  to  be  due  from  D.  to  C,  and  a  greater 
amount  to  be  due  from  C.  to  D.,  and  providing  for  the  off- 
setting of  one  against  the  bther  and  for  judgment  for  D. 
against  C.  for  the  difference,  D.  has  the  right  to  declare  on 
which  of  his  obligations  C.'s  offset  shall  be  applied,  no  other 
application  having  been  made  by  the  court  or  by  C.  Jacob  E. 
Decker  &  Sons  r.  Milwaukee  C.  S.  Co.  87 

Penalties.  See  Chattel  Mortgages.  Workmen's  Compensa- 
tion, IS. 

Periodic  Tenancies.    See  Landlord  and  Tenant,  4-8. 

PERPETUITIES. 

See  Wills,  9. 

Gift  to  definite  devisee. 

A  devise  of  real  property  to  a  bishop  or  his  successor,  with 
power  to  sell  the  property  and  use  the  proceeds  for  the 
founding  of  a  new  church,  is  a  gift  to  a  definite  devisee  and 
is  not  a  perpetuity.    Giblin  v.  Giblin,  632 

Personal  Injuries.  See  Appeal,  8,  9,  11.  Assault.  Automobiles. 
Carriers,  5,  6.  Damages,  1-3.  Evidence,  3,  4.  Explosives. 
Federal  Employers'  Liability.  Insurance,  8-10.  Interest. 
Master  and  Servant.  Municipal  Corporations,  11,  12. 
Negligence.  Physicians.  Railroads.  Street  Railways, 
5-10.  Subrogation,  1-4.  Trial,  5-11,  13-16.  Workmen's 
Compensation. 

Personal  Property.  See  Bailment.  Chattel  Mortgages.  Ex- 
change OF  Property.  Insurance,  4,  5.  Logs  and  Logging. 
Sales.  Taxation.  Warehousemen.  Wills.  Workmen's 
Compensation,  9. 

Personal  Representatives.    See  Executors. 

PHYSICIANS  AND  SURGEONS. 

See  Assault,  4.    Damages,  3.    Insurance,  8,  9.    Interest.    Sub- 
rogation, 1. 

Malpractice:  Proximate  cause  of  spread  of  infection:  Sufficiency  of 
evidence. 

Although  the  evidence  is  sufficient  to  sustain  a  finding  that  an 
employee  of  a  dentist  failed  to  exercise  proper  care  and  skill, 
it  is  held  that  the  evidence — showing  that  the  patient  had  a 
chronic  infection  of  the  lower  jaw  when  he  appeared  for 
treatment,  the  future  progress  of  which  it  was  impossible 
to  foretell,  and  that  the  subsequent  spreading  of  the  infection 
could  have  followed  the  treatment  actually  administered  or 
Vol.  173—23 
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might  have  followed  treatment  in  accordance  with  exact 
scientific  methods — is  insufficient  to  support  a  finding  that  the 
lack  of  care  and  skill  of  the  dentist  was  the  proximate  cause 
of  plaintiflf's  injuries.    Matuschka  v.  Murphy,  484 

Place  of  Trial.    See  Venue. 

PLEADING. 

See  Fraud,  3.  Libel  and  Slander,  2. 

Demurrer:  Facts,  not  conclusions,  admitted.   /See  Insurance,  1,  2. 

A  demurrer  to  a  complaint  which  alleged  that  no  gain  or 
income  resulted  to  a  mutual  life  insurance  company  from  loans 
made  to  its  policy-holders  did  not  admit  such  allegation.  A 
demurrer  admits  all  facts  well  pleaded,  but  does  not  admit 
erroneous  conclusions  drawn  from  such  facts  by  the  pleader, 
though  bearing  the  semblance  of  statements  of  fact.  North- 
western Mut.  L.  Ins.  Co.  V.  State,  119 

In  mandamus  actions.    See  Mandamus,  1. 

In  juvenile  courts.    See  Infants,  1. 

Pledge.    See  Factors.  Warehousemen. 

Police  Power.    See  Detectives. 

Possession.    See  Adverse  Possession.  Deeds,  2-4.  Improvements. 
Taxation,  4-6.   Trespass,  2. 

POSTOFFICE. 

Transmission  of  mail  to  and  from  trains:  Failure  of  railway  com- 
pany to  give  convenient  access  to  cars. 

1.  A  railroad  company  did  not  comply  with  postal  regulations  re- 

quiring it  to  place  mail  cars  at  points  accessible  to  messengers 
or  contractors  for  wagon  service  if  the  mail  car  was  so 
situated  that  the  use  of  a  truck  was  necessary  to  transport  the 
mail  from  the  train  to  the  postal  wagons,  a  railroad  platform 
making  it  impossible  for  wagons  to  back  to  the  train.  Gross- 
bier  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.  503 

2.  A  letter  from  the  second  assistant  postmaster  general  to  the 

railroad  company  as  to  delivery  of  mail  from  mail  cars  to 
wagons  is  held  not  to  supersede  postal  regulations.  Ihid. 

3.  Where  a  mail  contractor  transporting  mail  between  the  post- 

office  and  trains  carried  the  mail  from  the  train  to  his  wagons 
by  truck  under  protest  that  such  service  should  be  performed 
by  the  railroad,  but  did  not  claim  compensation  for  nearly  a 
year  and  until  he  was  told  by  an  employee  of  the  postoffice 
department  that  such  service  should  be  performed  by  the 
railroad  company,  he  was  entitled  to  recover  from  the  rail- 
road company,  such  services  not  having  been  performed 
without  expectation  of  pay  on  his  part.  Ibid. 

4.  Where  the  contractor  transported  the  mail  by  truck  from  train 

to  wagon  on  the  refusal  of  the  railroad  company  so  to  do, 
though  the  railroad  company  was  obligated  by  postal  regula- 
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tions  to  perform  such  service,  the  contractor  may  recover 
from  the  railroad  company  on  the  theory  that  the  latter  was 
liable  therefor  under  a  ^«aji-contract.  Ibid, 

Preferences.    See  Carriers,  4. 

Prejudicial  Error.    See  Appeal,  7-10. 

Prescription.     See  Municipal  Corporations,  6. 

Presumptions.  See  Adverse  Possession,  1.  Appeal,  9.  Bills  and 
Notes,  4.  Carriers.  5,  6.  Customs,  4.  Deeds,  2-4.  Jury,  2. 
Workmen's  Compensation,  11,  18,  20. 

Price.    See  Sales. 

Principal  and  Agent.     See  Brokers.    Factors.    Insurance,  16. 

Warehousemen. 
Private  Detective  Agencies.    See  Detectives. 
Privilege.    See  Libel  and  Slander,  2,  4-6. 
Privileged  Communications.    See  Assault,  4,  5. 
Probate  of  Wills.     See  Wills. 
Procedure  in  criminal  cases.     See  Criminal  Law. 
Promissory  Notes.    See  Bills  and  Notes. 
Promoters.    See  Corporations,  5,  6. 
Proofs  of  Loss.    See  Insurance,  15. 
Proxies.    See  Corporations,  3,  4. 

Proximate  Cause.  See  Automobiles.  7.  Negligence,  7,  8.  Phy- 
sicians. Street  Railways,  8.  Workmen's  Compensation,  6. 

Public  Buildings.    See  Landlord  and  Tenant,  11,  12. 

Public  Officers.  See  Libel  and  Slander,  4.  Municipal  Cor- 
porations. 

Public  Policy.    See  Carriers,  4. 

PUBLIC  UTILITIES. 

See  Carriers.   Street  Railways. 

Indeterminate  permit:  Effect  on  existing  contracts  with  municipali- 
ties.   See  Municipal  Corpor.\tions,  4-9. 

1.  An  ordinance  of  the  city  of  Milwaukee  passed  in  the  year  1890, 

permitting  electric  companies  previously  prohibited  from  con- 
solidating by  ordinances  purporting  to  grant  franchises  to 
them,  to  consolidate  in  consideration  that  the  consolidated 
company  furnish  electricity  for  certain  purposes  to  the  city 
free  of  charge,  is  void,  the  permit  to  consolidate  being  no 
consideration  for  the  agreement  to  furnish  free  current,  in 
view  of  the  invalidity  of  the  prior  ordinances  attempting  to 
prevent  the  consolidation  of  the  companies,  such  regulations 
being  beyond  the  city's  police  power  and  the  city  having  no 
power  to  stipulate  for  free  service.  Milwaukee  E.  R.  &  L,  Co, 
V.  Mihvaukee,  329 

2.  Sec.  1797m — 89,  Stats.,  has  been  construed  to  amend  franchises 

of  existing  utilities  and  to  supersede  them  when  the  utility 
secures  an  indeterminate  permit  under  sec.  1797/ — 3;  and  a 
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contract  by  an  electric  company  to  furnish  free  electricity  to 
the  city  is  likewise  superseded  when  the  company  began  to 
operate  under  an  indeterminate  permit.  Oshkosh  v.  Eastern 
Wis.  E,  Co.  172  Wis.  85,  distinguished.  Ibid. 

3.  Such  contract  was  not  validated  by  sec.  1797m — 87,  empower- 

ing cities  to  prescribe  conditions  upon  which  a  public  utility 
may  be  permitted  to  occupy  the  streets  not  inconsistent  with 
the  provisions  of  the  public  utility  act — z,  contract  to  give  the 
city  free  electricity  being  inconsistent  with  such  act.  Ibid, 

4.  The  electric  company's  contract  to  furnish  the  city  electricity 

free  of  charge,  invalid  because  not  made  by  the  city  in  its 
proprietary  capacity  and  because  not  supported  by  a  consid- 
eration, was  not  validated  by  the  enactment  of  the  public 
utility  act  (sec.  1797w! — 91,  Stats.),  providing  that  the  charg- 
ing of  rates  provided  for  in  an  existing  contract  executed 
prior  to  April  1,  1907,  shall  not  constitute  a  discrimination. 
Superior  v,  Douglas  Co.  Tel.  Co.  141  Wis.  363,  distinguished. 

Ibid, 

5.  The  acceptance  by  the  electric  company  of  an  ordinance  requir- 

ing it  to  furnish  electricity  to  the  city  free  of  charge  did  not 
preclude  the  company,  while  operating  under  an  indeterminate 
permit,  from  claiming  that  the  ordinance  was  ultra  z*ires, 
since,  having  become  subject  to  the  restrictions  of  the  inde- 
terminate permit,  the  company  became  entitled  to  its  benefits. 

Ibid. 
Franchises:  Creation:  Construction. 

6.  Neither  the  railroad  commission,  whose  function  is  to  establish 

reasonable  street-car  rates,  nor  the  courts  can  interfere  with 
the  granting  of  a  street  railway  franchise,  which  is  a  legisla- 
tive act;  but  whether  the  company  needs  a  further  franchise 
than  it  has  to  carry  on  its  business  within  the  limits  of  a 
given  city  is  a  judicial  question  within  the  jurisdiction  of  the 
courts.    Milwaukee  v.  Milwaukee  E.  R.  &  L.  Co.  400 

Depreciation  as  an  expense  of  service:  Reasonableness  of  charge. 

7.  A  charge  for  depreciation  is  a  necessary  and  proper  element  of 

the  cost  of  each  vear's  service  and  is  in  the  nature  of  an  ex- 

m 

pense  of  operation,  and  provision  should  be  made  therefor  out 
of  earnings.    Mihvaukcc  E.  R.  &  L.  Co.  r.  Milwaukee,      329 

Same:  Excessive  charge  as  payment  on  capital. 

8.  Sec.  3,  art.  XI,  Const.,  requiring  a  municipal  corporation  in- 

curring any  indebtedness  to  provide  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay  interest  as  it  falls  due  and 
to  pay  the  principal  within  twenty  years,  is  inapplicable  to  a 
city's  contract  with  an  electric  company  requiring  the  com- 
pany to  operate  and  maintain  a  park  electric  lighting  system, 
terminable  after  two  years  by  the  city's  acquisition  of  title  to 
the  plant,  upon  payment  to  the  company  of  the  difference  be- 
tween the  special  investment  in  the  park  lighting  system  and 
the  accumulated  depreciation  reserve  provided  for  at  the  date 
of  termination,  in  the  absence  of  proof  that  the  depreciation 
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reserve  exceeded  its  legitimate  limits  and  the  charge  therefor 
was  so  excessive  as  to  constitute  a  payment  upon  capital.  Mil- 
waukee E.  R.  &  L.  Co.  V.  Milwaukee,  329 

Punitive  Damages.  See  Damages,  1,  2.  Libel  and  Slander,  9, 
10.   Trial,  10. 

Purchaser.  See  Vendor  and  Purchaser. 

Qualifications  of  judges.    See  Judges. 

Quantum  Meruit.    See  Postoffice,  3,  4. 

QuASi-CoNTRACTs.    See  Contracts,  4.    Postoffice,  3,  4. 

Questions  for  Jury.  See  Accord.  Assault,  1,  2.  Automobiles,  9. 
Customs,  2.  Insurance,  9.  Libel  and  Slander,  7.  Loos  and 
Logging,  2.  Negligence,  2,  9.  Sales,  6,  9.  Street  Railways, 
5,  6,  9. 

Quo  Warranto.    See  Municipal  Corporations,  5. 

Railroad  Commission.  •  See  Public  Utilities,  6.     Street  Rail- 

WAY.S,  3. 

RAILROADS. 

See  Highways.    Subrogation. 

Station  platforms:  Sufficiency:  Ordinary  construction, 

1.  A  railroad  passenger  station  platform  is  not  obviously  unsafe 

because  it  was  on  a  level  with  the  rails,  or  because  there  was 
a  space  of  only  four  feet  and  eight  inches  between  the  over- 
hang of  an  engine  passing  on  the  track  and  a  stairway,  where 
the  only  evidence  on  the  point  was  to  the  effect  that  the  tracks 
and  platform  were  constructed  in  the  ordinary  and  usual 
manner.    Klosky  v,  Payne,  600 

Injuries  to  employees.    See  Federal  Employers'  Liability. 

Injuries  to  licensee  in  yards:  Contributory  negligence, 

2.  Uncontradicted  evidence  that  warning  signals  were  repeatedly 

sounded  by  a  train  running  about  eight  miles  an  hour  while 
passing  through  railroad  yards  and  that  the  trainmen  saw 
plaintiff,  who  was  familiar  with  the  yards,  walking  along  the 
tracks  in  a  place  of  safety  until  the  train  was  almost  upon 
him,  when  he  started  to  cross  the  track  upon  which  the  train 
was  approaching,  is  held  to  justify  a  directed  verdict  for  the 
defendant  railroad  company  on  the  issue  of  negligence,  even 
if  it  be  conceded  that  plaintiff  was  a  licensee.  Muchlinski  v. 
.  Chicago,  M.  &  St.  P.  R.  Co.  442 

Injuries  to  trespassers:  Boy  playing  on  standing  train:  Attractive 
nuisances. 

3.  A  boy  nine  years  old,  traveling  with  companions  on  a  railroad 

right  of  way  while  gathering  flowers,  at  a  place  used  by 
pedestrians  as  a  foot-path  to  the  knowledge  of  the  railroad 
company,  is  a  licensee  with  the  right  to  travel  over  the  right 
of  way  in  the  manner  in  which  it  is  used  by  pedestrians ;  but 
when  he  diverts  from  his  travel  and  mounts  cars  of  a  stand- 
ing freight  train  to  engage  in  play  he  becomes  a  trespasser,  to 
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whom  the  company  owes  no  active  duty  unless  its  employees 
have  knowledge  of  his  presence  and  perilous  position  on  the 
train;  and  if  he  is  injured  when  the  train  is  started  in  the 
usual  manner  without  such  knowledge  the  company  is  not 
liable  therefor.  Carmcr  v,  C,  St.  P,,  M.  &  O,  R.  Co.  95  Wis. 
513,  distinguished.    I  Vend  or f  v.  Director  General  of  Railroads, 

S3 

4.  Where   a  boy  passed  onto  the   right  of  way  of  a  railroad, 

climbed  onto   freight  cars,   and   while  playing  was  injured 

when  the  train  started,   failure  of  the  company  to  provide 

cattle-guards,  as  required  by  sec.   1810,  Stats.,  was  not  the 

proximate  cause  of  his  injuries.  •                           .  Ibid. 

5.  A  train  of  railroad  cars  cannot  be  classed  with  turntables  or 

like  machinery  as  alluring  and  attractive  to  children  so  as 
to  require  careful  guarding  against  danger  to  them.  Ibid, 

Transportation  of  mail.    See  Postoffice. 

Rape.    See  Criminal  Law,  7,  12. 

Real-Estate  Brokers.    See  Brokers. 

Real  Property.  See  Adverse  Possession.  Animals,  1.  Brokers. 
Deeds.  Easements.  Executors,  3-6.  Improvements.  Land- 
lord AND  Tenant.  Mechanics'  Liens.  Mortgages.  Munici- 
pal Corporations,  5-12.  Perpetuities.  Public  Utilities. 
Specific  Performance.  Street  Railways.  Taxation. 
Tenancy  in  Common.  Trespass.  Vendor  and  Purchaser. 

Reformation  of  Instruments.    See  Frauds,  Statute  of,  1. 

Regular  Army.    See  Insurance,  6. 

Rehearing.     See  Appeal,  3. 

Reletting  Leased  Premises.    See  Landlord  and  Tenant,  13,  14. 

Religious  Corporations.    See  Perpetuities.    Wills,  4,  9. 

Remanding  Case.    See  Appeal,  16.   Courts,  4. 

Rent.     See  Landlord  and  Tenant.   Tenancy  in  Common. 

Renunciation  of  Contract.    See  Sales,  10,  11. 

Rescission.    See  Sales,  10,  11. 

Reservations.    See  Deeds,  7,  8. 

Res  Gestae.    See  Evidence,  3,  4. 

Residuary  Legatees.    See  Executors,  4.    Wills,  7,  8,  18. 

Res  Ipsa  Loquitur.     See  Carriers,  6. 

Respondeat  Superior.    See  Master  and  Servant,  3. 

Retraction.    See  Libel  and  Slander,  9,  10. 

Revenue  Stamps.    See  Corporations,  3,  4. 

Review.    See  Appeal. 

Revocation  of  Contract.    See  Landlord  and  Tenant,  3. 

Roads  and  Streets.  See  Automobiles.  Carriers,  1-3.  Ease- 
ments, 2.  Eminent  Domain.  Highways.  Municipal  Cor- 
porations, 5-12.    Street  Railways. 

Rules  of  Court. 

Supreme  Court  Rules  31,  32,  and  33   (Submission  of  causes), 
296,  29&-300. 
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SALES. 

See  Bills  and  Notes,  3,  4.    Chattel  Mortgages.    Exchange  of 
Property.   Fraud,  5-8.  Frauds,  Statute  of,  4-9. 

Validity,     See  Frauds,  Statute  of. 

Construction  of  contract:  Lumher  sold  f.  o.  b.  cars:  Title. 

1.  Under  a  contract  for  the  sale  of  lumber  f.  o.  b.  cars  at  a  cer- 

tain siding,  the  title  to  the  lumber,  which  had  been  brought 
to  the  siding  for  loading  but  had  not  been  loaded  on  the 
cars,  remained  in  the  seller.  Schcnning  v.  Devere  &  Schloegel 
L.  Co.  20 

Same:  Placing  goods  at  buyer's  risk. 

2.  Where  the  seller  had  written  the  buyer  urging  immediate  or- 

ders for  shipment  of  the  lumber  because  of  the  danger  from 
fire  while  it  remained  piled  near  the  railroad  track,  and  the 
buyer  replied  promising  to  send  shipping  instructions  in  a 
day  or  two,  a  finding  by  the  trial  court  that  a  delay  of  ten 
days  in  sending  the  shipping  instructions  was  unreasonable 
under  the 'Circumstances,  so  as  to  render  the  buyer  liable  for 
the  loss  under  sub.  (2).  sec.  1684/ — 22,  Stats.,  placing  goods 
at  the  risk  of  the  party  at  fault  in  delaying  delivery,  was 
proper.    Schenning  v.  Devere  &  Schloegel  L.  Co.  20 

3.  The  fact  that  the  seller  failed  to  make  any  claim  against  the 

buyer  for  six  months  after  the  loss  does  not  defeat  his  right 
of  action.  Ibid. 

Same:  Construction  by  parties:  Single  or  separate  contracts. 

4.  Where  the  parties  to  a  contract  of  sale,  effected  by  two  separate 

orders,  treated  the  matter  of  the  time  for  shipment  of  the 
goods  as  if  covered  by  a  single  contract,  their  construction 
will  be  followed  and  the  contract  will  be  treated  as  single. 
Ambler  z\  Sinaiko,  168  Wis.  286,  followed.  Chess  &  JVymond 
Co.  V.  La  Crosse  Box  Co.  382 

Performance :  Acceptance  of  goods:  Waiver  of  defects. 

5.  Under  sec.  1684/ — 49,  Stats.,  the  buyer  of  kiln-dried  rotary-cut 

gum  veneer  which  accepted  the  material  on  delivery  without 
giving  the  seller  notice  of  defects  in  quality  could  not,  when 
sued  by  the  seller  for  the  price,  recover  on  its  counterclaim 
for  damages  for  defects  in  quality.  Chess  &  IVymond  Co.  v. 
La  Crosse  Box  Co.  382 

6.  Where  the  only  issue  in  an  action  for  the  purchase  price  of 

annealing  pots  was  whether  they  were  merchantable,  it  was 
proper  for  the  jury  to  considier  the  conduct  of  defendant  in 
using  them,  there  being  evidence  tending  to  show  that  pots 
delivered  previously  were  of  the  same  kind  and  quality  and 
were  used  by  the  defendant.  Stowell  Co.  v.  South  Side  M.  C. 
Co.  216 

7.  Where  the  only  issue  submitted  by  a  special  verdict  involved 

the  inquiry  as  to  whether  the  pots  delivered  were  in  fact 
merchantable,  the  court  did  not  err  in  refusing  defendant's 
request  to  instruct  that,  "where  goods  purchased  are  neces- 
sarily used  to  maintain  a  manufacturing  plant  in  operation, 
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the  use  of  the  goods  is  not  a  waiver  of  the  right  to  claim 
damages  if  the  goods  were  not  merchantable  or  of  the  quality 
contracted  for,"  nothing  going  to  the  jury  which  would  lead 
them  to  believe  that  failure  to  tender  back  the  pots  was  a 
waiver  of  the  defendant's  right  to  recover  damages,  and  the 
instruction  given  informed  the  jury  that  no  question  of  waiver 
or  tender  was  to  be  considered.  Ibid. 

8.  Where  a  sale  of  the  pots  constituted  a  sale  of  a  recognized 

commodity  in  the  market  and  not  a  contract  for  pots  to  be 
manufactured  pursuant  to  particular  specifications  different 
from  those  which  constituted  the  marketable  commodity,  the 
burden  of  showing  that  the  articles  delivered  were  not  mer- 
chantable rested  on  the  buyer,  in  order  to  entitle  him  to  a 
reduction  of  the  claim  for  the  purchase  price.  Ibid. 

9.  It  was  not  prejudicial  error  for  the  court  not  to  tender  to  de- 

fendant, upon  whom  the  burden  of  proof  rested,  the  opening: 
and  closing  argument  to  the  jury,  where  the  question  was  not 
brought  to  the  trial  court's  attention  and  there  was  nothing 
in  the  record  showing  affirmatively  that  a  different  determina- 
tion of  the  issues  submitted  to  the  jury  would  probably  have 
been  arrived  at  had  the  defendant  opened  and  closed  the  argu- 
ment. Ibid. 

Breach:  Renunciation  by  one  party. 

10.  A  renunciation  by  a  party  of  the  terms  of  a  contract  of  sale 

is  a  breach  of  contract  which  justifies  the  opposite  party  in 
treating  the  contract  as  broken  and  rescinding  it  at "  his 
election.    Chess  &  Wymond  Co.  r.  La  Crosse  Box  Co.         382 

11.  Under  sec.  1684/ — 45,  Stats.,  where  the  buyer  of  gum  veneer 

not  only  refused  payment,  but  proposed  to  hold  moneys  then 
in  its  hands  belonging  to  the  seller  as  security  for  the  further 
performance  of  its  contract,  which  constituted  a  clear  de- 
parture from  the  contract  and  amounted  to  an  announcement 
that  the  buyer  had  declined  to  carry  it  out,  the  seller  was 
justified  in  its  refusal  further  to  perform.  Ibid. 

On  chattel  mortgage.    See  Chattel  Mortgages. 

Satisfaction.   See  Accord  and  Satisfaction. 

Seals.    See  Deeds,  4. 

Secretary  of  State.    See  Detectives,  2. 

Servant.    Sec  Master  and  Servant. 

Services.    See  Contracts,  1-3.    Customs,  2.   Evidence,  1.  Post- 
office,  3. 

Servitudes.    See  Street  Railways,  3. 

Settlement.    See  Accord.    Workmen's  Compensation,  7. 

Slander.    See  Libel  and  Slander. 

Special  Administrator.    See  Courts,  2.    Executors,  1. 

Special  Verdict.     See  Trial,  13-17. 
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SPECIFIC  PERFORMANCE. 

Conveyance  by  administrator:  Covenants  of  warranty. 

Under  sec,  3501,  Stats.,  empowering  the  court,  in  an  action  for 
the  specific  performance  of  a  written  contract  to  convey 
land  made  by  a  person  since  deceased,  to  require  the  execu- 
tor or  administrator  "to  convey  the  estate"  in  like  manner  as 
decedent  ought  if  living,  or  in  certain  circumstances  to  re- 
quire the  heirs  instead  of  the  executor  or  administrator  "to 
convey  the  estate,"  or  to  join  the  executor  or  administrator 
in  the  conveyance,  or  itself  by  its  judgment  to  pass  the  title 
to  the  land,  it  is  not  intended  that  a  deed  with  usual  covenants 
of  warranty  be  required  of  an  heir.    Van  Camp  v.  Patrick,      1 

SPENDTHRIFTS. 

Appointment  of  guardian :  When  made. 

1.  On  proceedings  for  the  appointment  of  a  guardian,  it  is  held 

that  if  the  testimony  produced,  before  the  county  court  was 
similar  to  that  given  at  the  trial  on  appeal  to  the  circuit  court, 
showing  that  a  farmer  had  been  idle  and  intemperate  for  more 
than  two  years,  had  paid  practically  no  attention  to  his 
property,  had  not  cared  for  his  live  stock  or  paid  the  taxes  on 
his  farm,  and  had  permitted  the  farm  to  grow  up  to  weeds, 
the  appointment  of  a  guardian  on  the  ground  that  he  was  a 
spendthrift  would  have  been  justified.    Guardianship  of  Reed, 

628 

2.  Liberty  of  the  person  and  the  right  to  the  control  of  one's  own 

property  are  sacred  rights  which  shoul^l  not  be  taken  away 
or  withheld  except  for  very  urgent  reasons.  Ibid. 

Same:  Time. 

3.  On  appeal  from  the  judgment  of  the  county  court  the  only  ques- 

tion before  the  circuit  court  was  the  competency  of  an  al- 
leged spendthrift  to  care  for  and  manage  his  property  at  the 
time  of  the  hearing  in  the  circuit  court,  regardless  of  his 
competency  or  incompetency  at  the  time  of  the  hearing  in  the 
county  court.  Ibid. 

Stamp  Taxes.    See  Corporations,  3,  4. 

Stare  Decisis.    See  Automobiles,  3. 

State  Treasurer.    See  Banks.   Mortgages^  3-S. 

Statute  of  Frauds.     See  Frauds,  Statute  of. 

Statutes. 

Constitutionality.    See  Detectives.   Master  and  Servant,  2. 

Construction.  Sec  Banks.  Bills  and  Notes,  4.  Carriers,  4. 
Chattel  Mortgages.  Corporations,  1,  3,  4.  Criminal  Law, 
6,  10,  12.  Detectives.  Executors,  3.  Federal  Employers^ 
Liability,  1.  Husband  and  Wife,  2.  Jury,  1.  Landlord  and 
Tenant,  11.  Libel  and  Slander,  10.  Mortgages,  3.  Munici- 
pal Corporations,  1,  10-12.  Public  Utilities,  2-4.  Sales, 
2,  5,  11.  Specific  Performance.  Taxation,  2-6.  Trial,  3,  4. 
Warehousemen.  Workmen's  Compensation. 
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Stipulations.    See  Interest. 

Stock  and  Stockholders.    See  Corporations.    Mandamus,  2. 

Strays.    See  Animals. 

STREET  RAILWAYS. 

See  Carriers,  1-3,  5.  Damages,  3.  Eminent  Domain.   Evidence, 
3.  Highways.  Municipal  Corporations,  S-10.  Trial,  16,  17. 

Street  railway  service:  Interurban  service:  Abutting  owners, 

1.  Urban  surface  street  car  passenger  service  is  the  transporta- 

tion of  passengers  in  suitable  cars  over  the  streets  of  a  city 
operated  so  as  to  permit  them  to  enter  and  leave  the  cars  at 
reasonable  intervals,  regardless  of  the  initial  point  from  which 
the  car  or  passenger  comes  or  the  point  to  which  they  are 
destined,  the  criterion  being  the  character  of  the  service 
rendered  by  the  cars  while  on  the  city  streets.  Milwaukee  v. 
Milwaukee  E.  R.  &  L.  Co.  400 

2.  Interurban  railway  passenger  traffic  as  to  a  given  city  is  the 

transportation  between  it  and  other  cities  or  municipalities 
of  passengers  without  thereby  rendering  reasonable  or  the  pre- 
scribed street-car  service  in  such  city.  Ibid, 

3.  The  operation  upon  an  urban  surface  street  railway  by  the 

owner  of  the  franchise  therefor  of  cars  reasonably  suitable 
for  street-car  service,  and  which  give  street-car  service  in 
such  manner  as  the  railroad  commission  may  prescribe,  or,  in 
the  absence  of  regulations  by  the  commission,  give  reasonable 
street-car  service,  does  not  subject  the  adjacent  property 
within  the  city  limits  to  an  additional  servitude,  though  such 
cars  may  start  from  or  be  destined  for  points  outside  the  city 
limits  or  be  used  in  strictly  interurban  service  outside  of  the 
city  limits;  and  the  operation  of  such  cars  within  the  city 
limits  does  not  require  any  franchise  additional  to  the  urban 
surface  street-car  francnise.  Younkin  v,  Milwaukee  L,,  H,  & 
T,  Co.  120  Wis.  477,  overruled.  Ibid, 

Franchise :  Right  to  carry  freight :  Extension  of  city  limits. 

4.  Where  a  street  railway  company  had  a  franchise  for  carry- 

ing freight  to  a  certain  street,  which  was  the  city  limits,  it 
had  the  right  to  continue  carrying  freight  to  such  street  after 
the  city  limits  were  extended.  Milwaukee  v.  Milwaukee  E.  R, 
&  L.  Co.  400 

Injuries  at  street  crossings:  Collision  with  automobile :  Contributory 
negligence :  Gross  negligence. 

5.  In  an  action  for  personal  injuries,  the  testimony  of  the  driver 

of  an  automobile,  which  was  corroborated  by  that  "of  a  pas- 
senger riding  in  the  front  seat,  that  he  looked  and  had  a  full 
view  some  330  feet  up  a  street  railway  track  but  did  not  see 
a  street  car  which  struck  the  automobile  as  it  was  crossing 
the  tracks,  is  held  to  make  the  contributory  negligence  of  the 
driver  and  of  the  plaintiff,  who  was  sitting  on  the  back  seat 
with  a  curtain  partly  obtructing  her  view,  a  jury  question. 
Moody  V.  Milwaukee  E.  R.  &  L,  Co.  65 
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6.  Where  the  undisputed  facts  or  the  physical  situation  shows 

that  an  approaching  car  is  within  plain  view  of  one  approach- 
ing and  about  to  cross  a  street  railway  track,  the  testimony  of 
one  so  approaching  that  he  looked  but  did  not  see  it  is  not 
sufficient  to  take  the  case  to  the  jury.  J  bid, 

7.  Direct  and  positive  testimony  that  the  driver  of  the  automobile 

performed  the  duty  imposed  upon  him  by  law  in  regard  to  the 
exercise  of  due  care  is  sufficient  to  take  the  question  of  his 
negligence  to  the  jury,  unless  such  testimony  is  contrary  to 
physical  or  conceded  facts  and  is  thus  impeached  because  of 
utter  improbability  or  impossibility.  Ibid, 

8.  Where  the  driver,  who  had  a  much  better  view  than  plaintiff, 

looked  and  saw  no  car  approaching,  the  failure  of  the  plaintiff 
to  look,  if  she  did  fail  to  look,  did  not,  as  a  matter  of  law, 
proximately  contribute  to  the  accident  and  injury.  Ibid, 

9.  Where  the  driver,  while  still  on  the  crosswalk,  had  an  unob- 

structed view  for  330  feet  and  saw  no  street  car  approaching, 
he  was  not  negligent  as  matter  of  law  in  proceeding  across  the 
track  without  making  further  observations.  Ibid, 

10.  Evidence  that  a  street  car  forty-two  feet  long  and  weighing 
twenty- four  tons  was  operated  on  a  down  grade  on  a  busy 
street  at  a  high  rate  of  speed  does  no^  justify  the  submission 
to  the  jury  of  the  issue  of  gross  negligence.  Ibid. 

Streets.    See  Roads  and  Streets.    Street  Railways. 

Subcontractors.    See  Mechanics'  Liens. 

SUBROGATION. 

Damages  enhanced  by  unskilful  treatment  of  physician:  Liability  of 
original  tortfeasor:  Contribution, 

1.  A  railway  company  and  a  physician  are  not  joint  tortfeasors 

because  of  the  fact  that  the  injury  to  the  plaintiff  caused  by  the 
railway  company  was  enhanced  by  the  negligent  treatment 
of  the  physician,  and  the  liability  of  the  physician  does  not 
arise  by  reason  of  his  liability  for  contribution  in  the  event  of 
Recovery  against  the  company;  but  the  railway  company,  on 
being  compelled  to  pay  damages  due  to  the  negligence  of  the 
physician,  is  subrogated  to  the  rights  the  plaintiff  had  against 
him.    Fisher  v.  Milwaukee  E.  R.  &  L.  Co,  57 

Same:  Making  physician  party  defendant.    See  Physicians. 

2.  Under  sec.  2610,  Stats.,  providing  that  when  defendant  will  have 

a  right  of  action  against  a  third  person  for  the  amount  of  the 
recovery  against  him  the  third  person  may  be  made  a  party 
defendant,  the  railway  company  is  entitled  to  have  the  phy- 
sician made  a  party  defendant,  notwithstanding  the  general 
rule  that  there  can  be  no  right  of  action  by  the  party  subro- 
gated to  another's  rights  until  the  judgment  has  been  paid. 
Fisher  v.  Milwaukee  E.  R,  &  L.  Co,  57 

3.  Said  sec.  2610  applies  to  tort  actions  as  well  as  actions  on  con- 

tract, though  the  trial  court,  in  the  exercise  of  its  discretion, 
should,  when  called  upon,  recognize  the  established  distinction 
between  the  rights  of  parties  in  the  two  classes  of  actions.  Ibid, 
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4.  Under  said  sec.  2610  the  circuit  court,  in  its  discretion,  may 

make  the  physician  a  party  to  an  action  for  the  injury,  though 
the  original  defendant  would  have  a  right  of  action  against 
the  physician  for  only  a  part  of  the  recovery.  Ibid. 

5.  Although  a  case  is  within  the  provisions  of  said  sec.  2610,  the 

circuit  court  may,  in  the  exercise  of  its  discretion,  refuse  to 
implead  a  third  person  who  is  liable  to  defendant;  but  in  this 
case,  the  cOurt  having  exercised  its  discretion  and  ordered  the 
physician  to  be  made  a  party  defendant,  it  could  not  review 
such  order  on  demurrer  or  motion  to  dismiss  a  cross-complaint 
against  the  physician.  Ibid. 

Supreme  Court.    See  Appeal. 

Surety.    See  Mechanics'  Liens,  2. 

Surgeons.   See  Physicians  and  Surgeons. 

Survival  of  Actions.    See  Assignments. 

TAXATION. 

See  Insurance,  1,  2.    Pleading.    Tenancy  in  Common. 

Control  over  assessing  bodies  by  court:  Allocation  of  income  tax. 

1.  Courts,  either  at  Igj^r  or  in  equity,  are  powerless  to  give  relief 

against  the  erroneous  judgment  of  assessing  bodies,  except 
as  they  may  be  specially  empowered  by  law  to  do  so.  Mineral 
Point  V,  Mineral  Point,  355 

2.  Sec.  1087w — 17,  Stats.  1917,  does  not  contemplate  a  judicial 

review  of  the  action  of  the  state  tax  commission  in  allocating 
income  taxes  of  a  corporation  to  the  various  municipalities 
entitled  thereto  under  sec.  10S7m — ^22;  and  the  statutes  of 
this  state  confer  upon  the  courts  no  power  or  authority  to 
review  such  allocation.  Ibid, 

3.  Under  sub.  (6),  sec.  1087wi^22,  Stats.  1917,  where  the  plaintiff 

town  applied  to  the  tax  commission  and  had  the  income  tax 
of  a  corporation  paid  the  defendant  city  allocated  to  it,  the 
town  securing  the  written  approval  of  the  commission  for  pay- 
ment to  it  by  the  city  of  $6,248.58,  and  the  claim  of  the  town 
was  filed  with  the  city  within  a  year,  stating  the  facts,  includ- 
ing the  fact  that  the  payment  had  been  approved  by  the  tax 
commission  as  required  by  the  statute,  the  town,  on  refusal 
of  the  city  to  pay,  had  a  good  cause  of  action  for  the  recovery 
of  the  amount,  less  the  amounts  paid  the  county  and  the  state; 
the  word  "may,"  in  the  clause  of  the  statute  "such  moneys 
may  be  paid  to  such  town,  city  or  village  as  is  by  law  entitled 
to  such  tax  upon  such  town,  city  or  village  making  a  satis- 
factory showing  to  the  common  council,  town  or  village 
board,  of  such  fact,  within  one  year  after  the  payment  of  the 
income  tax,"  meaning  must,  and  the  words  "satisfactory  show- 
ing" not  being  used  in  the  sense  in  which  they  are  ordinarily 
used  in  contracts.  The  town,  however,  has  no  right  to  a  re- 
allocation by  the  court  or  a  review  of  alleged  error  of  the 
tax  commission  or  taxing  officers.  Ibid. 
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Tax  titles :' Action  by  grantee:  Nature  of  possession  required.    See 
Adverse  Possession. 

4.  Sec.  1187,-  Stats.,  barring  an  action  by  the  grantee  in  a  tax 

deed  unless  he  shall  be  in  actual,  not  constructive,  possession 
of  the  land  for  three  successive  years  within  the  next  five 
years  after  the  recording  of  the  tax  deed,  operates  in  favor 
of  the  possessor  to  bar  the  title  of  whichever  party,  the 
original  owner  or  the  tax-title  claimant,  was,  during  the  three 
years  next  after  the  recording  of  the  tax  deed,  out  of  actual 
possession  and  thus  compelled  to  resort  to  legal  proceedings 
to  obtain  possession.    Perkins  v.  Perkins,  421 

5.  Under  sec.  1187,  requiring  the  possession  of  the  tax-title  claim- 

ant to  be  actual,  not  constructive,  and  sec.  1190,  providing 
that  possession,  within  the  meaning  of  sec.  1187,  is  governed 
by  the  rules  prescribed  for  determining  adverse  possession  by 
one  claiming  title  founded  on  a  written  instrument,  the 
possession  of  a  tax-title  claimant  which  was  permissive  and 
in  subordination  to  the  title  of  the  former  owners  was  the 
possession  of  the  former  owners  and  operated  to  bar  the  tax 
title.  Ibid, 

Same:  Recovery  for  improvements, 

6.  A  tax  deed  being  fair  on  its  face,  the  tax  proceeding  regular, 

and  the  defendant  having  been  defeated  by  virtue  of  sec. 
1187,  Stats.,  the  provisions  of  sec.  3087  do  not  apply,  and  the 
defendant  is  not  entitled  to  offset  taxes  on.  the  premises  paid 
by  him.   Perkins  if.  Perkins,  All 

Tenancy  at  Will.    See  Landlord  and  Tenant,  4,  5. 

TENANCY  IN  COMMON. 

See  Adverse  Possession,  5. 

Adverse  possession  by  one  cotenant  agaifist  others. 

Where  one  of  several  heirs  of  the  record  owner  of  land  claimed 
the  equitable  interest  therein  because  she  had  furnished  the 
money  to  pay  therefor,  and  after  the  owner*s  death  took  pos- 
session of  the  property,  paid  the  taxes,  and  collected  the  rents 
without  accounting  to  the  other  heirs,  all  but  one  of  whom 
deeded  their  interests  to  her,  the  interest  of  that  heir,  if  any, 
was  barred  by  the  lapse  of  more  than  fifty  years  since  posses- 
sion of  the  property  was  so  taken  and  held.    Giblin  v.  Giblin, 

632 
Tenant.    See  Landlord  and  Tenant. 

Tender.    See  Sales,  7. 

Termination. 
Of  contract.    See  Municipal  Corporations,  3. 
Of  lease.    See  Landlord  and  Tenant,  13,  14. 

Testament.    See  Wills. 

Testamentary  Capacity.    See  Wills,  1,  2. 

Timber.    See  Frauds,  Statute  of,  4. 
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Title. 

To  land.  See  Adverse  Possession.  Animals,  1.  Deeds.  De- 
scent. Easements.  Eminent  Domain.  Estoppel.  Ex- 
ecutors, 3-6.  Fraud,  1-4.  Frauds,  Statute  of.  Mechan- 
ics' Liens.  Mortgages.  Specific  Performance.  Taxa- 
tion, 4-6.  Tenancy  in  Common.  Vendor  and  Purchaser. 
Wills. 

To  personal  property.  See  Bailment.  Chattel  Mortgages. 
Descent.  Exchange  of  Property.  Executors.  Factors. 
Fraud,  5-8.  Frauds,  Statute  of,  4-8.  Sales.  Trespass. 
Trial,  1.  Warehousemen.  Wills.  Workmen's  Compen- 
sation, 8,  9. 

Time.    See  Landlord  and  Tenant,  4-8. 

Torts.  See  Animals.  Assault.  Assignments.  Automobiles. 
Corporations,  6.  Federal  Employers'  Liability.  Fraud. 
Landlord  and  Tenant,  11,  12.  Libel  and  Slander.  Negli- 
gence. Physicians.  Railroads.  Street  Railways,  5-9. 
Subrogation,  1,  3,  4.  Trespass.  Trial,  1,  5-11,  13-16. 
Workmen's  Compensation. 

Towns.    See  Taxation,  3.    Workmen's  Compensation,  7. 

Transportation  of  Mail.     See  Postoffice. 

Treble  Damagf^.    See  Workmen's  Compensation,  21. 

TRESPASS. 

See  Animals.    Municipal  Corporations,  8,  9.    Railroads,  3,  4. 

Trial,  1. 

Logs  floating  on  land  of  another:  Recovery  of  damages, 

1.  Evidence  tending  to  prove  that  defendant  paid  damages  suffered 

by  plaintiffs  during  the  year  1905  on  account  of  logs  floating 
upon  their  land  was  properly  excluded  in  an  action  for  a 
similar  trespass  in  subsequent  years,  payment  of  damages  for 
such  year  not  being  evidence  that  plaintiffs  had  sustained 
damages  in  the  following  years.  Polebitskc  v.  John  Week 
Lumber  Co.  509 

2.  Where  the  property  of  one  person  has  been  carried  on  the  land 

of  another  by  flood  he  has  the  right  to  recover  its  possession 
and  for  that  purpose  to  go  on  the  land  where  it  lies  and  re- 
move it,  and  is  not  liable  for  damages.  Ibid. 

3.  Nominal  damages  are  awarded  where  a  person  has  sustained  an 

invasion  of  his  rights;  but  where  the  defendant  had  a  right 
to  remove  its  property  lodged  on  plaintiffs'  lands,  they  are  not 
entitled  to  other  than  actual  damages.  '        Ibid. 

TRL\L. 

See  Contracts,  1-3.  Damages.  Interest.  Interpleader.  Sales,  6. 

Place  of  trial.    See  Venue. 

Qualifications  of  judge.    See  Judges. 

Right  to  jury  trial.    See  Jury. 

Bringing  in  new  parties.    See  Appeal,  2.    Subrogation..  2-5. 
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View  of  premises  by  jury :  Discretion  of  court. 

1.  In  an  action  of  trespass  involving  the  carrying  of  defendant's 

logs  on  plaintiffs'  land  by  flood  and  their  subsequent  removal 
by  defendant,  though  the  incidents  out  of  which  plaintiffs 
claimed  their  cause  of  action  arose  had  occurred  long  before 
the  time  of  trial,  it  is  held  that  under  the  circumstances  the 
question  of  whether  or  not  the  jury  should  view  the  premises 
was  a  matter  resting  in  the  sound  discretion  of  the  trial  court. 
Polebitske  v.  John  Week  Lumber  Co.  509 

Offer  of  judgment:  How  made:  Admitted  liability  in  answer. 

2.  Where  defendants  in  an  action  by  architects  to  recover  for 

services  rendered  admitted  liability  in  the  amount  of  $200,  the 
plaintiffs  basing  their  action  on  an  express  contract  for  $1,750, 
and  the  court  rendered  judgment  for  $600  for  plaintiffs,  for 
which  there  was  no  basis  in  the  evidence,  on  appeal  defendants 
were  bound  by  their  admission  of  liability  for  $200  and  plaint- 
iffs were  entitled  to  judgment  for  that  sum,  even  though  they 
insisted  on  appeal  that  there  was  an  express  contract  for  the 
larger  amount.    Tullgren  v.  Karger,  288 

3.  Although  defendants  in  their  answer  offer  "to  allow  judgment 

to  be  taken  against  them  in  this  action  for  the  sum  of  $200 
with  costs,"  such  offer  cannot  be  considered  as  an  offer  of 
judgment  under  sec.  2789,  Stats.,  or  as  having  any  effect  upon 
plaintiffs'  right  to  costs  in  the  trial  court,  as  the  offer  of 
judgment  under  such  statute  must  be  embodied  in  some  other 
document  than  the  answer  itself.  Ibid. 

4.  If  an  offer  of  judgment  under  said  sec.  2789  is  not  accepted 

within  the  ten-day  period  fixed  by  that  section  it  must  be 
withdrawn  from  all  consideration  of  the  court  and  cannot  be 
used  in  evidence  in  any  way,  nor  can  it  be  subsequently 
accepted  after  the  period  limited ;  but  when  an  offer  of  judg- 
ment is  embodied  in  an  answer  it  becomes  a  part  of  the  plead- 
ing, is  properly  before  the  court,  and  may  be  offered  in  evi- 
dence and  considered  by  the  jury  during  the  trial.  Ibid. 

Examination  of  witnesses.    See  Appeal,  10,  13. 

Examination  of  experts.    See  Evidence,  1.    Wills,  2. 

Undisputed  testimony:  When  controlling.  See  Street  Railways,  7. 

5.  The  rule  that  the  undisputed  reasonable  evidence  of  one  wit- 

ness, though  a  party  to  the  action,  should  have  controlling 
weight  in  determining  a  question  of  fact,  does  not  apply  to 
the  testimony  of  defendant  as  to  the  accident  in  which  plaint- 
iff's decedent  was  killed,  where  many  facts  and  circumstances 
did  not  accord  with  defendant's  testimony,  though  no  witness 
denied  his  statements.  Feyrer  v.  Durbrow,  172  Wis.  71,  dis- 
tinguished.   First  Wisconsin  Trust  Co.  v.  Schmidt,  477 

Degree  of  proof.    See  Deeds,  2.    Evidence,  2.    Executors,  2. 

Order  of  argument.    See  Sales,  9. 

Remarks  of  counsel:  Prejudicial  error.    Sec  Appeal,  8,  9. 

6.  Remarks  of  plaintiffs  counsel  in  summing  up  a  case  to  the 

jury  to  the  effect  that  all  the  witnesses  for  the  defense  were 
communicants  of  the  Catholic  church,  blindly  subservient  to 
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their  priest,  against  whose  instructions  they  would  not  think 
of  testifying,  are  prejudicial,  and  were  not  cured  by  the 
mere  suggestion  of  the  court  to  disregard  them.  Ogodsiski 
p.  Gar  a,  371 

7.  A  statement  in  the  argument  of  counsel  that  witnesses  have  been 

persuaded  to  come  in  and  perjure  themselves,  there  being 
nothing  to  warrant  such  implication,  is  improper.  Kausch  r. 
Chicago  &  M.  E.  R.  Co.  220 

8.  In  a  consolidated  action  by  husband  and  wife  against  a  taxicab 

company  for  damages  for  a  collision  with  their  automobile, 
where  a  witness  who  had  made  a  report  on  the  accident, 
having  stated  that  he  was  indirectly  an  employee  of  the  de- 
fendant company,  in  response  to  further  questions  testified 
that  he  was  an  employee  of  an  automobile  liability  company, 
it  was  improper  for  counsel  for  plaintiffs  to  persist  in  their 
attempts  to  show  that  the  defendant  was  insured.  Smith  v. 
Yellow  Cab  Co,  33' 

Instructions  to  jury.  See  Animals.  4.  Appeal,  7.  Assault.  3,  5, 
7.  Bailment,  2.  Criminal  Law,  14.  Exchange  of  Prop- 
erty, 2,  3.    Sales,  7. 

Instructions  as  to  damages  in  assault  and  battery  action.  Sec  As- 
sault. 

9.  In  a  woman's  action  for  assault  and  battery  committed  by  the 

pastor  of  the  church  in  which  plaintiff's  husband  was  organist, 
an  instruction  that  plaintiff  was  entitled  to  recover  such 
damages  as  would  compensate  her  for  physical  pain  and 
mental  suffering  endured  in  the  past  and  which  "she  may  have 
to  endure  in  the  future*'  was  erroneous,  and  should  have 
been  "which  she  is  reasonably  certain  to  endure  in  the  future.'* 
Ogodsiski  v.  Gara,  380 

10.  The  expression  in  the  charge,   "You  must  be  satisfied  to  a 

reasonable  extent/'  should  have  been,  '*You  must  be  satisfied 
to  a  reasonable  certainty."  The  charge  "She  is  entitled  to 
damages  for  the  indignity,"  referring  to  punitory  damages, 
should  have  been,  "You  may  assess  damages  for  the  indig- 
nity," etc. ;  and  the  expression,  "The  amount  of  such  damages 
[punitory]  is  governed  by  the  wealth  of  the  party,"  should 
have  been,  "The  wealth  of  the  party  is  an  element  to  be 
considered  in  assessing  punitory  damages."  Ibid. 

11.  The  refusal  of  requested  instructions,  which  were  fully  and 

fairly  covered  by  those  given  is  not  reversible  error.  Groesch-^ 
ner  v.  John  Gund  Brewing  Co.  366 

Verdicts:  Deliberation  of  court  or  jury:  Matters  not  of  common 
knowledge. 

12.  Neither  jurors  nor  trial  courts  in  arriving  at  their  conclusions 

of  fact  can  properly  act  upon  their  special  individual  knowl- 
edge as  to  matters  which  are  not  of  common  knowledge;  and 
in  matters  outside  of  the  field  of  general  knowledge  and  in 
cases  where  the  testimony  of  experts  and  those  particularly 
familiar  with  the  matters  at  issue  is  necessary,  the  findings 
of  all  triers  of  fact,  either  court  or  jury,  must  be  based  upon 
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testimony  of  witnesses  or  other  evidence  made  a  part  of  the 
record.  The  only  exception  to  the  rule  is  in  cases  where  a 
trial  court  exercises  his  independent  judgment  as  to  the  value 
of  attorneys'  services  rendered  in  a  case  before  him.  Tull- 
gren  z\  Karger,  288 

Same:  Special  verdict:  Purpose,    See  Appeal,  11,  16. 

13.  The  function  of  a  special  verdict  is  to  secure  a  finding  on  each 

litigated  question.  In  negligence  cases  each  ground  of 
negligence  constitutes  a  distinct  question,  and  proper  practice 
requires  the  special  verdict  to  be  so  framed  as  to  indicate  in 
what  respect  the  jury  agree  in  finding  negligence.  Matuschka 
V.  Murphy,  484 

Same:  Form  of  verdict.    See  Assault,  7.  • 

Same:  Changing  answers  in  verdict:  Burden  of  proof, 

14.  Where  it  was  admitted  that  plaintiff  promised  to  marry  de- 

fendant, and  the  jury  found  that  he  had  breached  the  agree- 
ment and  awarded  $1,500  damages  to  the  defendant,  and  also 
found  that  a  note  of  $3,500  given  by  plaintiff  to  defendant 
was  not  given  under  duress,  their  finding  that  the  note  was 
without  consideration  was  simply  a  finding  of  a  conclusion 
of  law,  which  was  for  the  court,  and  should  have  been  changed 
or  disregarded.     Westenherg  z'.  Bhend,  137 

15.  An  answer  in  the  special  verdict  that  the  note  was  without  con- 

sideration should  be  disregarded,  if  inconsistent  with  other 
answers,  where  the  great  weight  of  the  evidence  showed  that 
the  consideration  for  the  note  was  a  release  of  liability  for  a 
breach  of  the  marriage  promise.  Ibid, 

16.  Where   a  complaint  alleged  that   defendant's   street  car   was 

standing  still  when  plaintiff  attempted  to  board  it  and  that 
it  was  negligently  started  up  suddenly,  throwing  him  against 
a  parked  automobile  and  injuring  him,  it  was  error  to  give 
an  instruction  placing  on  defendant  the  affirmative  of  the 
issue  presented  by  the  question  to  the  jury,  Was  the  car  in 
motion  when  plaintiff  attempted  to  board  it?  Kausch  v, 
Chicago  &  M.  E.  R.  Co,  220 

17.  Questions  submitted  to  the  jury  should  be  so  framed  as  to  put 

the  burden  of  proof  on  the  affirmative ;  and  the  placing  upon 
the  wrong  party  of  the  burden  of  proof  as  to  a  material  issue 
is  prejudicial  error,  where  the  jury's  finding  is  against  such 
party.  Ibid, 

Directed  verdict.    See  Railroads,  2. 

Entry  of  judgment  against  separate  tortfeasors. 

18.  The  entry  of  a  judgment  in  one  or  more  actions  of  tort  against 

separate  tortfeasors,  who  have  at  different  times  deprived  the 
true  owner  of  the  possession  of  his  property,  does  not  operate 
to  divest  the  owner  of  his  title.  It  is  only  when  one  of  the 
judgments  is  satisfied  and  the  owner  has  received  compensa- 
tion that  a  tortfeasor  can  assert  title  to  the  property.  Jacob 
E.  Decker  &  Sons  v,  Milwaukee  C.  S.  Co,  87 

Trials  in  criminal  cases.    See  Criminal  Law. 

New  trial.    See  Appeal,  5. 
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Trover.    See  Trial,  18. 

Trust  Companies.    See  Mortgages,  3-5. 

Trust  Company  Banks.    See  Banks. 

Trusts.    See  Executors,  4-6.    Wills,  6,  7,  9,  14. 

Turntables.    See  Railroads,  5. 

Ultra  Vires.    See  Public  Utilities,  5. 

Undue  Influence.    See  Deeds,  1.    Wills,  1. 

Universities.    See  Wills,  9. 

Urban  Surface  Lines.    See  Street  Railways. 

Usages.    See  Customs  and  Usages. 

Utilities.    See  Public  Utilities. 

VENDOR  AND  PURCHASER. 

See  Deeds.    Executors.  3-6.     Fraud,  1-4.    Frauds,  Statute  of, 

1-4.     Specific  Performance. 

Contract  of  sale:  Acceptance  on  condition, 

1.  A  landowner's  acceptance  of  an  offer  specifying  that  the  pur- 

chaser should  satisfy  the  tenant,  with  whom  he  claimed  to 
have  only  a  tentative  agreement,  did  not  create  a  binding  con- 
tract, the  stipulation  as  to  satisfying  the  tenant  constituting 
a  material  condition.    Hclmholz  v.  Greene,  306 

Same:  Noncommunicated  acceptance:  Withdrawal  of  offer. 

2.  The  mere  signing  an  acceptance  of  a  written  offer  to  buy  land 

without  communicating  the  acceptance  to  the  vendor  does  not 
create  a  contract  within  the  meaning  of  the  statute  of  frauds. 
Helmhols  v.  Greene,  306 

3.  A  written  offer  to  purchase  land  specifying  that  the  proposition 

is  subject  to  acceptance  before  a  specified  date,  if  not  based  on 
a  consideration  may  be  withdrawn  at  any  time  before  accept- 
ance. Ibid. 

Same:  Return  of  amount  paid. 

4.  Where  the  written  offer  to  purchase  specified  that  in  the  event 

of  non-acceptance  of  the  offer  the  amount  paid  was  to  be  re- 
turned, the  purchaser  was  entitled  to  such  amount  where  there 
was  no  valid  acceptance  of  the  offer.     Hebnholz  t\  Greene, 

306 

VENUE. 

See  Infants.  1.    Judges. 

Change  of  venue :  Nature  of  right :  When  application  to  he  made. 

The  right  to  a  change  of  venue  is  purely  statutory  and  can  be 
insisted  upon  only  where  the  conditions  prescribed  by  the 
statute  authorizing  the  change  exist;  and  the  refusal  of  an 
application  for  a  change  of  venue  because  of  the  prejudice 
of  the  trial  judge,  not  made  on  or  before  the  first  day  of  the 
term  as  required  by  sec.  2625,  Stats.,  is  not  erroneous  even 
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though  the  facts  upon  which  the  application  was  based  were 
not  known  until  after  the  commencement  of  the  term. 
Groeschncr  v.  John  Gund  Brewing  Co.  366 

View.    See  Trial,  1. 

Waiver. 
Of  claim.    See  Corporations,  7.    Sales,  7.    Workmen's  Com- 
pensation, 7. 
Of  compensation.    See  W^orkmen's  Compensation,  8. 
Of  contract.    See  Brokers,  6. 
Of  defects.    See  Fraud,  8. 
Of  eviction.    See  Landlord  and  Tenant,  10. 
Of  exception.    See  Interpleader,  2. 
Of  jeopardy.    See  Criminal  Law,  5,  8-10. 
Of  lien.    See  Mechanics'  Liens,  L 

WAREHOUSEMEN. 

IVarehouse  receipts:  Negotiability:  Who  may  claim. 

Sec.  1675 — 1,  Stats.  1915,  in  effect  declaring  a  warehouse  re- 
ceipt, when  not  marked  ."not  negotiable,"  to  be  negotiable  like 
an  inland  bill  of  exchange,  according  to  the  law  merchant, 
can  aid  only  a  third  person  into  whose  hands  the  receipt  comes, 
and  cannot  aid  a  warehouseman  to  whom  the  receipt  is  pledged 
by  the  person  to  whom  it  was  issued — a  factor  who  had  stored 
his  principal's  goods.  Jacob  E.  Decker  &  Sons  v,  Milwaukee 
C.  S.  Co,  87 

Waters.    See  Deeds,  7.    Trespass,  1,  2. 

Widow.    See  Workmen's  Compensation,  8. 

Wife.    See  Husband  and  Wife. 

Wilful  Trespass.    See  Animals,  3,  4. 

WILLS. 

See  Appeal,  13.    Courts.    Executors. 

Testamentary  capacity:  Undue  influence. 

1.  The  evidence  in  this  case,  while  conflicting,  is  held  to  support 

the  conclusion  of  the  court  that  there  was  testamentary 
capacity  and  that  the  will  was  not  the  result  of  undue  in- 
fluence.   Estate  of  Goodyear,  363 

2.  A  hypothetical  question  propounded  by  the  contestants  of  a 

will  to  their  expert  having  been  answered  in  their  favor,  the 
refusal  of  their  motion  to  have  certain  testimony  included 
as  a  part  of  the  question  was  harmless.  Jbid. 

Construction :  Designation  of  devisee. 

3.  In  construing  a  will  the  constant  effort  of  courts  is  to  ascer- 

tain and  give  effect  to  the  intention  of  the  testator.  Will  of 
Dever,  208 

4.  A  devise  to  "St.  Paul's  Roman  Catholic  Church  of  Beloit"  of 

the  "mortgage  which  I  now  hold  against  the  said  church" 
sufficiently  designates  the  devisee,  although  there  was  no 
corporation  of  that  name  in  the  city,  where  the  testatrix  was 
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the  owner  of  a  mortgage  executed  by  St  Paul's  Roman 
Catholic  Congregation  of  Beloit,  which  was  the  only  St. 
Paul's  Roman  Catholic  congregation  in  that  city.  Giblin  z\ 
Giblin,  632 

5.  A  will  giving  "one  third"  of  the  residue  of  testator's  estate  to 

each  of  two  daughters  and  "one  twelfth"  each  to  a  daughter- 
in-law  and  seven  named  grandchildren,  is  construed  to  give 
one  third  to  each  of  the  two  daughters  and  one  twenty- fourth 
to  the  daughter-in-law  and  each  of  the  grandchildren,  it  being: 
the  apparent  intention  of  testatrix  to  divide  the  other  third 
among  the  daughter-in-law^  and  the  grandchildren.  Estate  of 
Boyce,  575 

Same:  Devise  "in  trust," 

6.  Where  testator,  after  making  certain  devises  in  his  will,  gave 

the  residue  of  his  estate  to  certain  named  persons  in  trust, 
and  said  no  more,  an  ambiguity  as  to  whether  he  intended  a 
trust  in  the  true  legal  sense  arises,  and  to  resolve  such  am- 
biguity the  court  may  consider  the  extent  of  the  estate,  tes- 
tator's family  relations,  his  attitude  towards  his  next  of  kin, 
and  his  relations  with  those  claimed  to  be  his  beneficiaries 
under  that  clause  of  the  will  where  the  expression  **in  trust** 
occurs.    Will  of  Devcr,  208 

7.  Under  the  circumstances — testator  being  an  uneducated  man, 

having  as  his  only  relatives  an  aged  aunt  in  a  distant  state 
and  two  cousins,  with  none  of  whom  he  had  been  particularly 
intimate  and  for  whom  he  had  made  generous  provision  in 
the  will,  and  the  persons  named  as  residuary  legatees  being 
his  daily  associates,  who  had  extended  to  him  their  friendship 
and  the  hospitality  of  their  homes,  and  the  fact  that  the 
testator  in  drawing  his  will  had  before  him  the  will  of  his 
deceased  brother  which  he  used  as  a  form  and  which  contained 
trust  features  none  of  w^hich  testator  followed, — a  clause 
leaving  the  residue  of  his  estate  "in  trust"  to  his  executors, 
with  direction  that  they  be  not  required  to  furnish  bond  and 
might. use  their  best  judgment,  is  held  not  to  have  created  any 
trust;  the  phrase  "in  trust"  having  been  used  in  its  popular 
sense,  expressive  of  the  confidence  which  testator  reposed  in 
his  executors.  Ibid. 

8.  Under  a  clause  in  testator's  will  whereby  he  directed  that  the 

balance  of  his  estate  be  distributed  in  equal  shares  "to  the 
then  living  children  or  lineal  descendants  by  right  of  repre- 
sentation of  my  six  brothers,"  naming  them,  it  was  testator's 
intention  to  distribute  his  residuary  estate  per  capita  among 
the  then  living  children  of  the  named  brothers,  the  lineal 
descendants  of  any  deceased  child  to  take  the  parent's  share 
by  right  of  representation.    Will  of  Dalrymple,  464 

Same:  Conditional  devise:  Perpetual  trusts.    See  Perpetuities. 

9.  A  devise  of  real  estate  to  a  university  on  condition  that  it 

care  for  the  tomb  of  testatrix  for  all  time  is  merely  a  condi- 
tional devise  and  not  a  perpetual  trust,  and  is  valid  regardless 
of  whether  the  university  has  authority  to  accept  a  perpetual 
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trust.  State  Historical  Society  i\  Foster,  172  Wis.  155,  fol- 
lowed.   Gihlin  v.  Giblin,  632 

Vesting  of  estate:  Gifts  in  prcpsenti. 

10.  Where  testator,  after  providing   for  the  payment  of  specific 

legacies,  debts,  and  expenses,  gave  and  bequeathed  one  sixth 
of  the  residue  of  his  estate  to  his  grandson,  to  be  paid  him 
with  accumulated  interest  when  he  should  reach  the  age  of 
thirty,  there  was  a  gift  in  prcesenti,  absolute  in  form,  and  the 
interest  of  the  legatee  vested  upon  the  death  of  testator, 
unless  a  contrary  intent  could  clearly  be  gathered  from  the 
will.    Wm  of  O'Brien,  41 

11.  The  law   favors  an  early  vesting  of  title  to  an  interest  be- 

queathed by  will;  and  unless  the  element  of  time  is  made  a 
contingency  on  which  the  legatee  takes,  a  mere  postpone- 
ment of  time  does  not  prevent  his  interest  from  vesting  where 
there  is  a  present  absolute  gift  made  by  the  will,  the  element 
of  time  being  annexed  to  the  time  of  payment  and  not  to  the 
substance  of  the  gift.  Ibid, 

12.  Where  the  will  provided  that  in  case  a  son  who  was  a  legatee 

should  die  leaving  children  his  share  should  go  to  them,  and 
that  in  case  any  of  the  children  of  a  deceased  son,  who  were 
also  legatees,  should  die,  their  shares  would  go  to  their 
brothers  and  sisters,  the  death  referred  to  in  each  case  was 
one  occurring  during  the  lifetime  of  the  testator.  Ibid, 

Same:  Distribution  at  discretion  of  executors. 

13.  Where  a  will  provided  for  distribution  of  testator's  estate  at 

the  expiration  of  ten  years  after  his  decease,  or  at  such  time 
or  times  after  said  ten  years,  but  prior  to  the  expiration  of 
twenty  years,  from  his  decease  as  his  executors  and  trustees 
or  their  successors  should  deem  expedient  or  advisable,  the 
testator  gave  to  the  executors  and  trustees  a  discretion  as  to 
the  distribution  of  his  estate  within  the  period  limited,  with 
the  right  to  make  partial  distribution  thereof  as  circumstances 
might  warrant.     Will  of  Dalrymple,  464 

14.  The  will  having  invested  testator's  executors  and  trustees  with 

discretion  as  to  the  time  when  they  should  distribute  the 
estate,  the  remainder  of  the  estate  will  vest  at  the  expiration 
of  the  twenty-year  period  wherein  distribution  is  discre- 
tionary with  the  executors,  or  at  such  prior  time  or  times  as 
the  executors  and  trustees  may,  in  their  discretion,  fix  for  its 
distribution.  Ibid, 

Interest  on  legacies:  When  payable:  Accumulations, 

15.  General  legacies  do  not  bear  interest  until  one  year  after  the 

death  of  testator  unless  the  will  shows  a  contrary  intent;  but 
legacies  in  payment  of  debts  or  for  the  support  of  infants, 
widows,  or  dependents  are  exceptions  to  the  general  rule. 
Will  of  Barrett,  313 

16.  Where  the  will  of  testatrix  provided  for  the  conversion  of  real 

estate  into  cash  within  such  time  as  it  could  be  conveniently 
and  advantageously  done,  without  limiting  the  executors  to 
a  fixed  period  of  time  within  which  to  make  the  conversion, 
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and  provided  for  the  payment  of  legacies  out  of  the  proceeds 
of  the*sale  of  the  real  estate,  the  legacies  were  not  due  until 
the  property  had  been  converted,  the  rule  that  a  general 
legacy  becomes  payable  one  year  after  the  death  of  the  testa- 
trix and  bears  interest  from  that  time  not  being  applicable. 
Estate  of  Boyce,  575 

17.  A  will  bequeathing  property  in  trust  which  directed  the  executor 

to  pay  the  trustee  the  bequest  in  money  and  also  directed  the 
trustee  to  invest  the  funds  and  pay  the  interest  to  life  tenants 
manifested  testator*s  intention  that  the  life  tenants  receive 
interest  from  the  time  the  legacies  were  payable  to  the  trustee, 
which  is  one  year  after  testator's  death.    Will  of  Barrett,     313 

18.  A  fund  distributed  to  testator's  beneficiaries  being  part  of  his 

residuary  estate,  and  the  right  thereto  in  the  beneficiaries 
having  vested  with  the  filing  of  the  petition  for  distribution 
by  the  executors,  the  beneficiaries  or  legatees  are  entitled  to, 
the  accumulations  of  the  fund  in  the  interim.  Will  of  Dal- 
rymple,  464 

Witnesses.    See  Assault,  4.    Trial. 

Words  and  Phrases. 
Accept,  in  federal  statute.    See  page  421. 
Any  other  automobile,  vehicle,  or  object,  in  insurance  policy.    See 

Insurance,  4. 
As  directed  by  owner.    See  Logs  and  I^gging,  1. 
By,  in  notice  to  quit.    See  Landlord  and  Tenant,  8. 
By  right  of  representation,  in  will.     See  page  471. 
Claim,  in  statute.    See  Workmen's  Compensation,  7. 
Collision,  in  insurance  policy.    See  Insurance,  4. 
Convey  the  estate,  in  statute.    See  Specific  Performance. 
Dependent  child,  in  statute.    See  Jury,  1. 
Employee,  in  statute.    See  Workmen's  Compensation,  4. 
Fact.    See  Workmen's  Compensation,  4. 
In  equal  shares,  in  will.    See  page  469. 
Interest  in  land,  in  statute.    See  Frauds,  Statute  of,  4. 
Inter  urban  raihvay  passenger  traffic.     See  Street  Railways;  2. 
In  trust,  in  will.    See  Wills,  7. 
Law.    See  page  406. 
Lineal  descendants.    See  page  471. 
May,  in  statute.     See  Taxation,  3. 
Neglected  child,  in  statute.    See  Jury,  1. 
Object,  in  insurance  policy.    See  Insurance,  4. 
One  month's  notice,  in  statute.    See  Landlord  and  Tenant,  4. 
Opposing  party,  in  Rules  of  Supreme  Court.     See  page  300. 
Public  building,  in  statute.    See  page  245. 
Quasi-contract.    See  Contracts,  4. 
Regular  army,  in  insurance  policy.    See  Insurance,  6. 
Report  of  judicial  proceeding.    See  page  10. 
Satisfactory  showing,  in  statute.    See  Taxation,  3. 
Supplies  or  fnaterial,  in  city  charter.    See  Municipal  Corpora- 
tions, 3. 
Supportj  in  statute.    See  Workmen's  Compensation,  12. 
Tenancy  at  will,  m  statute.    See  Landlord  and  Tenant,  4. 
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Urban  surface  street  car  passenger  service.    See  Street  Rail- 
ways, 1. 
Value,  in  statute.    See  page  542. 
Vehicle,  in  insurance  policy.    See  Insurance,  4. 
Void,  in  statute.    See  Executors,  3. 

WORKMEN'S  COMPENSATION. 

See  Insurance,  10.    Master  and  Servant,  2. 

Construction  of  act. 

1.  Sec.  239A — 25,  Stats.  1917  (the  workmen's  compensation  act), 

should  be  liberally  construed  to  afford  workmen  a  remedy 
for  meritorious  claims.    Stephenson  v,  Schelk,  251 

Jurisdiction  of  industrial  commission, 

2.  The  rights  established  by  the  compensation  act  cannot  be  en- 

larged, restricted,  or  modified  in  respect  to  claims  and  liabili- 
ties within  their  scope.    Porter  v.  Industrial  Comm,  267 

3.  The  jurisdiction  of  the  industrial  commission  is  limited  by  the 

compensation  act  (sec.  239^1 — 15)  to  the  determination  of  dis- 
putes concerning  compensation,  and,  on  finding  that  a  claimant 
was  not  an  employee  of  the  insured  employer,  the  commission 
has  no  jurisdiction  to  adjudicate  questions  between  the  em- 
ployer and  the  insurer  as  to  their  contract  rights.  Ibid. 

Who  are  employees. 

4.  A  finding  by  the  industrial  commission  that  plaintiff  was  not 

an  "employee"  within  the  contemplation  of  the  workmen's 
compensation  act  (sec.  2394 — 7,  Stats.)  is  a  finding  of  fact 
and  cannot  be  disturbed  by  the  court  where  the  evidentiary 
facts,  though  not  conflicting,  permitted  different  inferences, 
the  term  **fact"  including  the  inferences  or  inferential  facts 
drawn  by  the  trier  from  ascertained  facts.  Porter  i\  Indus- 
trial Comm,  267 

5.  In  actions  by  an  applicant  under  the  compensation  act  and  by 

the  insured  employer  against  the  insurer  to  review  the 
order  of  the  industrial  commission  denying  compensation, 
based  on  a  finding  that  claimant  was  not  an  employee,  allega- 
tions that  the  insurer  led  plaintiffs  to  believe  that  the  contract 
of  insurance  recognized  claimant  as  an  employee,  and  that 
the  employer  in  good  faith  acted  on  such  representation  and 
accepted  the  policy  on  the  ground  that  it  included. the  claimant 
as  an  employee,  do  not  show  a  right  to  relief  on  the  ground 
that  the  award  was  obtained  by  fraud.  Ibid, 

Injury:  Predisposition  to  disease, 

6.  Predisposition  to  disease  does  not  prevent  an  award  under  the 

workmen's  compensation  act  when   the   disability   is  proxi- 
mately caused  by  accident.     Hackley-Phclps-Bonnell  Co.  v. 
Cooley,  128 
Claims  against  third  persotis:  Effect. 

7.  Where  an  employee  of  a  town  was  injured  while  working  on 

one  of  its  roads  by  being  shot  by  one  or  the  other  of  two 
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campers  firing  at  a  target,  mere  negotiations  with  the  campers 
as  to  what  he  would  accept  in  settlement,  unaccompanied  by 
a  demand  or  a  notice  that  if  they  did  not  pay  he  would  take 
further  steps  against  them,  do  not  constitute  a  **claim"  against 
a  third  person  for  damages  within  the  meaning  of  sub.  2,  sec. 
2394 — 25,  Stats.  1917,  operating  as  a  waiver  of  any  claim  for 
compensation  against  the  employing  town;  the  word  **claim" 
meaning  a  demand  of  some  matter  as  of  right,  made  by  one 
person  upon'  another  to  do  or  forbear  to  do  some  act  or  thing 
as  a  matter  of  duty.    Stephenson  v.  Schelk,  251 

8.  The  act  of  the  administratrix  of  the  estate  of  a  deceased  em- 

ployee in  bringing  a  common-law  action  against  the  superin- 
tendent of  the  employing  company,  who  was  driving  an  auto- 
mobile in  which  the  employee  was  riding  at  the  time  of  the 
accident,  to  recover  damages  for  his  death  under  sees.  13702 
and  13703,  Howell's  Michigan  Statutes,  is  held  not  to  have 
waived  the  right  of  the  widow  of  the  deceased  to  claim  com- 
pensation from  the  employer  under  the  Wisconsin  workmen's 
compensation  act.    Miller  Scrap  Iron  Co.  v.  Boncher,         257 

9.  The  administratrix  being  charged  with  the  duty  of  collecting 

the  assets  of  the  estate  and  subject  to  no  direction  except  by 
the  court  which  appointed  her,  requests,  suggestions,  or  advice 
by  the  widow  in  reference  to  the  prosecution  of  the  common- 
law  action  are  immaterial,  as  the  administratrix  had  absolute 
control  over  it.  Ibid. 

\p.  Where  the  facts  pleaded  before  the  industrial  commission  by 
the  employer  and  insurer  as  a  defense  to  the  widow's  applica- 
tion for  compensation  for  the  death  of  her  husband  constituted 
no  defense,  the  commission  was  not  required  to  make  findings 
with  reference  thereto,  and  its  failure  so  to  do  is  therefore 
immaterial.  Ibid. 

Dependency:  Parents  and  children, 

11.  There  is  no  presumption  from  the  mere  fact  of  family  relation- 

ship that  parents  are  partially  dependent  on  an  unmarried 
son  nineteen  years  old  within  the  meaning  of  the  workmen's 
compensation  act,  and  they  have  the  burden  of  showing  such 
dependency  to  a  reasonable  certainty  by  competent  evidence. 
Milwaukee  Basket  Co.  v.  IViecki,  391 

12.  Where  members  of  a  family  consisting  of  the  parents  and  six 

children  contributed  amounts  aggregating  $3,022  to  the  family 
earnings,  of  which  deceased,  an  unmarried  son  nineteen  years 
old,  contributed  $824,  being  !f432  in  excess  of  the  amount  used 
for  his  support,  the  industrial  commission  was  warranted 
in  finding  that  such  son  contributed  the  latter  amount  to  his 
parents*  "support**  so  as  to  entitle  them  to  benefits  allow- 
able to  partial  dependents  under  sub.  (4)  (c),  sec.  2394 — ^9, 
Stats.,  based  on  his  contribution,  though  $900  of  the  family 
earnings  were  paid  on  the  purchase  of  a  home.  Ibid. 

13.  Where  a  minor  contributes  his  earnings  to  the  family  funds, 

so  much  thereof  as  is  actually  needed  and  necessarily  used 
for  his  individual  care  and  support  from  the  general  family 
purse  should  be  deducted  from  his  earnings  in  determining 
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the  amount  of  his  contributions  to  the  support  of  his  depend- 
ents, under  sub.  (4)  (c),  sec.  2394 — 9,  Stats.,  notwithstand- 
ing the  parents'  legal  duty  to  support  him.  Ibid. 

14.  Where  an  adult  son  living  with  his  parents  paid  them  his  board 

and  lodging  and  contributed  nothing  else  to  the  family  purse 
excepting  presents,  made  payments  amounting  to  $400  upon  a 
home  for  the  family,  as  he  had  agreed  to  do  if  his  father 
would  purchase  one,  and  paid  $45  for  furniture  to  be  used  in 
the  home,  his  parents  are  not  entitled,  under  the  workmen's 
compensation  act — sub.  (4)  (c),  sec.  239-4 — 9,  Stats.. — to  an 
award  for  his  death.  W isconsin-Minnesota  L,  &  P,  Co.  v. 
Johnson,  398 

Penalties:  Failure  to  comply  with  safety  order:  Increased  compen- 
sation. 

15.  Where  part  of  the  machinery  of  a  sand  and  gravel  crane  con- 

sisted of  a  long  belt  carrier  driven  by  a  pulley  thirty-six 
inches  in  diameter  and  reached  by  a  platform,  such  pulley 
was  "exposed  to  contact"  within  the  meaning  of  Order  No.  2 
of  the  industrial  commission  requiring  all  pulleys  over 
eighteen  inches  in  diameter  which  are  exposed  to  contact 
to  be  guarded;  and  hence  a  workman  caught  in  the  un- 
guarded pulley  while  applying  dressing  was  properly  awarded 
increased  compensation  by  way  of  penalty  because  his  injury 
resulted  from  the  failure  to  comply  with  the  orders  of  the 
commission.  Eau  Claire  Sand  &  Gravel  Co.  v.  Cleveland,   561 

Review:  Findings  of  commission :  Weight:  Presumptions. 

16.  In  proceedings  under  the  workmen's  compensation  act  an  em- 

ployee's account  of  his  injury,  to  the  effect  that  he  had 
slipped  on  some  ice  and  struck  his  arm  against  a  stump  and 
that  slivers  had  penetrated  the  arm,  was  not  so  improbable  as 
to  be  unworthy  of  belief,  and  the  commission  was  justified 
in  finding  in  favor  of  the  employee.  Hackley-Phelps-Bonnell 
Co.  V.  Cooley,  128 

17.  On  appeal  from  an  order  affirming  an  award  under  the  com- 

pensation act,  the  supreme  court  will  not  substitute  its  opinion 
on  a  question  of  fact  from  a  reading  of  the  record  for  that  of 
the  industrial  commission.  Ibid. 

18.  In  an  action  to  review  and  set  aside  an  award  of  the  industrial 

commission,  the  presumption  of  regularity  of  official  acts  ap- 
plies and  the  award  will  be  presumed  to  have  been  regularly 
made.  Ibid. 

19.  Findings  of  fact  and  an  award  under  the  compensation  act, 

reciting  that  the  findings  and  award  are  made  by  the  in- 
dustrial commission,  are  sufficient.  It  is  not  necessary  to 
recite  the  details  of  the  commission's  procedure  whereby  it 
finds  the  facts  and  makes  the  award,  nor  to  recite  more 
explicitly  than  that  the  commission  acts — that  it  has  complied 
with  the  law  as  to  the  manner  of  meeting  for  making  its 
decisions.  Ibid. 

20.  Because  presumption  as  to  the  regularity  of  official  acts  rules 

this  case,  it  is  not  necessary  to  decide  whether  one  appealing 
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from  an  award  of  the  industrial  commission  could  have  offered 
proof  that  the  commission  had  not  acquired  jurisdiction,  or 
had  lost  it  by  not  making  the  award  as  a  body,  or  whether  a 
direct  attack  in  another  form  of  action  would  be  a  proper 
remedy.  Ibid. 

Same:  False  representations  as  to  age  of  minor. 

21.  An  award  of  treble  damages  to  an  injured  minor  under  the 
workmen's  compensation  act  should  not  be  set  aside  because 
of  false  representations  of  the  minor  as  to  his  age.  Stets  z\ 
F.  Mayer  Boot  &  Shoe  Co.  163  Wis.  151,  followed.  Mueller 
&  Son  Co,  V.  Gothard,  135 

Writ  of  Error.    See  Criminal  Law,  6,  8,  10. 
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